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PREFACE. 


This  work  was  contemplated  many  months  ago,  owing 
to  the  interval  which  had  elapsed  without  the  appear- 
ance of  a  new  edition  of  any  of  the  numerous  and  able 
works  of  previous  commentators.    It  was  with  diflSdence 
that  the  Authors  contemplated  the  onerous  nature  of  the 
|s^         task  before  them.     No  one  can  be  more  fully  alive  than 
7^        they  to  its  deficiencies  and  shortcomings,  but  still  they 
<n^        trust  that  it  may  be  found  of  some  practical  benefit  to 
>s        the  Profession. 

V  The   progress   of  the  work    has  been    unavoidably 

delayed  by  the  promulgation  of  an  unusually  large 
number  of  rules  and  forms  in  the  course  of  the  present 
year. 

A  Table  of  Analogous  Procedure  previous  to  the 
Judicature  Acts  and  a  Time-Table  have  been  appended 
for  convenient  reference.  The  Table  of  Cases  has  been 
utilized  for  giving  references  in  addition  to  those  con- 
tained in  the  text.  The  usual  reference  given  in  the 
text  is  to  the  Law  Reports,  when  the  case  is  reported 
there,  unless  some  special  point  seemed  more  fully 
illustrated  elsewhere. 

July  l8t,  1880. 


»  .y 


(  '"  ) 


TABLE  OF  CONTENTS. 


rAQ9 

Tabls  or  Cases  Citbd,  with   Additional  Rbfereitces  to  the 

▼ABiovs  Reports  .  xvii 

AdDEITDA   AND  COBBIOENDA XXX 


SUPREME  COURT  OP  JUDICATURE  ACT,  1873. 

BBCTIOir 

1.  Short  Title .        .      1 

2.  Commencement  of  Act 1 


Part  I. 

w 

Constitution  and  Judges  qf  Suprefne  Court, 

3.  Union  of  Existing  Coarts  into  one  Supreme  Coort    ...      1 

4.  Dirision  of  Supreme  Court  into  a  Coort  of  original  and  a  Court  of 

appeUate  jurisdiction 2 

5.  Constitution  of  High  Court  of  Justice 2 

6.  Constitution  of  Court  of  Appeal 3 

7.  Vacancies  by  resignation  of  Judges  and  effect  of  vacancies 

generally 3 

8.  Qualifications  of  Judges.  Not  required  to  be  Seijeantsat-Law    .      3 

9.  Tenure  of  office  of  Judges  and  oaths  of  office.    Judges  not  to  sit 

in  the  House  of  Commons 4 

10.  Precedence  of  Judges 4 

11.  Sayings  of  rights  and  obligations  of  existing  Judges   ...  4 

12.  Provisions  for  extraordinary  duties  of  Judges  of  the  former  Courts  4 

13.  Salaries  of  future  Judges 5 

14.  Retiring  pensions  of  future  Judges  of  High  Court  of  Justice  and 

ordinary  Judges  of  Court  of  Appeal 5 

15.  Salaries  and  pen^ns  how  to  be  paid 6 


viii  OontentB, 


Part  II. 
Jurisdiction  and  Law, 

8B0TIOK  rAOH 

16.  Jurisdiction  of  High  Court  of  Justice 6 

17.  Jurisdiction  not  transfeiTed  to  High  Court        ....       7 

18.  Jurisdiction  transferred  to  Court  of  Appeal        ....       8 

19.  Appeals  from  High  Court  .        .        .        .  .8 

20.  No  appeal  from  High  Court  or  Court  of  Appeal  to  House  of  Lords 

or  Judicial  Comfiaitiee 9 

21.  Power  to  transfer  jurisdiction  of  Judicial  Committee  by  Order  in 

Council 9 

22.  Transfer  of  pending  business 9 

23.  Rules  as  to  exercise  of  jurisdiction 10 

24.  Law  and  equity  to  be  concurrently  administered  .11 

25.  Rules  of  law  upon  certain  points 14 

(1 ).  Administration  of  assets  of  insoWent  estates    .        .         .14 
(2).  Statutes  of  Limitation  inapplicable  to  express  trusts  14 

(3).  Equitable  waste 14 

(4).  Merger 14 

(5).  Suits  for  possession  of  land  by  mortgagors  .        .15 

(6).  Assignment  of  debts  and  ehoses  in  action       .  .15 

(7).  Stipulations  not  of  the  essence  of  contracts  ■        .     lt> 

(8).  Injunctions  and  receivers 1<5 

(9).  Damages  by  collisions  at  sea 16 

(10).  Infants It 

(11).  Cases  of  conflict  not  enumerated 16 


Part  hi. 

Sittings  and  Distribution  of  Business. 

26.  Abolition  of  terms 19 

27.  Vacations .20 

28.  Sittings  in  vacation 20 

29.  Jurisdiction  of  Judges  of  High  Court  on  circuit  .        .        .20 

30.  Sittings  for  trial  by  juty  in  London  and  Middlesex     .        .        .21 

31.  Divisions  of  the  High  Court  of  Justice 21 

32.  Power  to  alter  Divisions  by  order  in  Council      .        .        .        .23 
3^.  Rules  of  Court  to  provide  for  disttibution  of  business         .        .24 

34.  Assignment  of  certain  business  to  particular  Divisions  of  High 

Court,  subject  to  Rules 24 

35.  Option  for  any  Plaintiff  (subject  to  Rules)  to  choose  in  what 

Division  (othet  than  th^  Probate,  Divorce,  and  Admiralty 
Division)  he  will  sue 27 

36.  Power  of  transfer 27 

37.  Sittings  in  London  and  Middlesex  and  on  Circuits      .        .        .27 


Contents.  ix 

SlOtlOV  PA  OB 

38.    Rota  of  Judges  for  Election  petitions 27 

2Q.    Powers  of  one  or  more  Judges  not  constitnting  a  Divisional  Court  28 

40.  Dirisional  Gonrts  uf  the  High  Court  of  Justice  .28 

41.  Divisional  Courts  for  business  of  Queen's  Bench,  Common  Pleas, 

and  Exchequer  Divisions 28 

42.  Distribution  of  business  among  the  Judges  of  the  Chancery  and 

Probate,  Divorce,  and  Admiralty  Divisions  of  the  High  Court  29 

48.    Divisional  Courts  for  business  of  the  Chancery  Division  30 

44.  Divisional  Courts  for  busiuess  belonging  to  the  Division  30 

45.  Appeals  from  inferior  Courts  to  be  determined  by  Divisional 

Courts 30 

46.  Cases  and  points  may  be  reserved  for  or  directed  to  be  argued 

before  Divisional  Courts 31 

47.  Provision  for  Crown  Cases  reserved 32 

48.  Motions  for  new  trials  to  be  heard  bj  Divisional  Courts     .        .  32 

49.  What  orders  shall  not  be  subject  to  appeal        .        .        .        .32 

50.  As  to  discharging  orders  made  in  Chambers     .        .        .        .32 

51.  Provision  for  absence  or  vacancy  in  the  office  of  a  Judge   .         .  33 

52.  Power  of  a  single  Judge  in  Court  of  Appeal       .         .                 .  3S 
58.     Divisional  Courts  of  Court  of  Appeal 33 

54.  Judges  not  to  sit  on  appeal  from  their  own  judgnients  .  S3 

55.  Arrangements  for  business  of  Court  of  Appeal,  and  for  hearing 

Appeals  transferred  £rom  the  Judicial  Committee  of  the  Privy 

Council ' 33 


Part  IV. 
Trial  and  Procedure. 

56.  References  and  assessors 34 

57.  Power  to  direct  trials  before  Referees 35 

58.  Power  of  Referees  and  effeot  of  their  findings  .  .                 .35 

59.  Powers  of  Court  with  respect  to  proceedings  before  Referees  35 

60.  Her  Majesty  may  establish  District  Registries  in  the  country  for 

the  Supreme  Court      .        .  .  .40 

61.  Seals  of  District  Registries 40 

62.  Powers  of  District  Registrars   .  .  .40 
68.    Fees  to  be  taken  by  District  Registrars                                     .41 

64.  Proceedings  to  be  taken  in  District  Registries  .  .41 

65.  Power  for  Court  to  remove  proceedings  from  District  Registries .    41 

66.  Accounts  and  inquiries  may  be  referred  to  District  Registrars  42 

67.  30  &  31  Vict.  cap.  142,  ss.  5,  7,  8,  and  10,  to  extend  to  actions 

in  High  Court     ...        * 42 

68.  Rules  of  Court  may  be  made  by  Order  in  Council  before  com- 

mencement of  the  Act                 .        .        .        .  .42 

Boles  to  be  laid  before  Parliament  and  may  be  annulled  on 
address  from  either  House *    42 


X  Contents. 

■icnov  vi.eB 

69.  Boles  in  sohedole  to  regulate  procedure  till  changed  by  other 

roles  after  oommencement  of  Act 42 

70.  Boles  of  Probate,  Divorce,  Admiralty,  and  Bankroptcy  Coorte  to 

be  Boles  of  the  High  Coort 42 

71.  Criminal  procedore  sobject  to  fotore  Boles  to  remain  onaltered  42 

72.  Act  not  to  affect  roles  of  evidence  or  jories  .  .42 

73.  Saving  of  existing  procedore  of  Goorts  when  not  inconsistent 

with  this  Act  or  Boles 42 

74.  Power  to  make  and  alter  Boles  after  commencement  of  Act  42 

75.  Oooncils  of  Jodges  to  consider  procedore  and  administration  of 

jostice 42 

76.  Acts  of  Parliament  relating  to  former  Courts  to  be  read  as 

applying  to  Coorto  onder  this  Act       .        .        *        .        .  43 

Pabt  v. 

Officers  and  Offices. 

77.  Transfer  of  existing  staff  of  officers  to  Sopreme  Court  48 

78.  Officers  of  Coorts  of  Pleas  at  Lancaster  and  Durham  43 

79.  Personal  Officers  of  fotore  Jodges 43 

80.  Provisions  as  to  officers  paid  out  of  fees 43 

81.  Doubts  as  to  the  statos  of  officers  to  be  determined  by  Bole  43 

82.  Powers  of  Commissioners  to  administer  Oaths   .        .  .43 

83.  Official  Beferees  to  be  appointed        .        .        .        .      *  .        .43 

84.  Doties,  appointment,  and  removal  of  officers  of  Sopreme  Court  .  43 

85.  Salaries  and  pensions  of  Officers        ....*.  43 

86.  Patronage  not  otherwise  provided  for 43 

87.  Solicitors  and  Attorneys 44 


Pabt  VI. 

Jurisdiction  of  Inferior  Courts, 

88.  Power  by  Order  in  Cooncil  to  confer  jorisdiction  in  Inferior 

Coorts 44 

89.  Powers  of  Inferior  Coorts  having  Squity  and  Admiralty  joris- 

diction       44 

90.  Coonter  Claims  in  Inferior  Coorts  and  transfers  therefrom  45 

9 1 .  Boles  of  law  to  apply  to  Inferior  Coorts 46 

Pabt  VII. 

Miscellaneous  Provisions, 

92.  Transfer  of  books  and  papers  to  Sopreme  Court  .45 

93.  Saving  as  to  circoits,  &c. 46 

94.  Saving  as  to  Lord  Chancellor 46 


Contents,  xi 

sicnoir  fkSiM 

95.  Saving  as  to  Chancellor  of  Lancaster  .        .  .46 

96.  Saving  as  to  Chancellor  of  Exchequer  and  Sheriffs   .        .        .     46 

97.  Saving  as  to   Lord  Treasurer  and  office  of  the  Receipt  of 

Exchequer   ..*...;...     47 

98.  Provisions  as  to  Great  Seal  being  in  Commission  .47 

99.  Provision  as  to  Commissions  in  Counties  Palatine    .                .47 
100.    Literpretation  of  terms 47 


SUPREME  COTJRT  OF  JUDICATURE  (COM- 
MENCEMENT) ACT,  1874. 

lto3 fil 


SUPREME  COURT  OF  JUDICATURE  ACT,  1876. 

1.  Short  title,  and  constmction  with  36  &  87  Vict,  c  66    .        .53 

2.  C(»nmenoement  of  Act 58 

3.  Explanation  of  36  &  37  Yict.  c.  QQ^  s.  5,  as  to  number  of  Judges    53 

4.  Constitution  of  Court  of  Appeal 54 

5.  Tenure  of  office  of  Judges  and  oaths  of  office.     Judges  not  to  sit 

in  the  House  of  Commons 55 

6.  Precedence  of  Judges 55 

7.  Jurisdiction  of  Loids  Jvttioei  in  respect  of  lunatics  .  .56 

8.  Admiralty  Judges  and  registrar 56 

9.  London  Court  of  Bankruptcy  not  to  be  transferred  to  High 

Court  of  Justice 58 

10.  Amendment  of  86  &  87  Vict.  c.  QQ^  s.  25,  as  to  rules  of  law 

upon  certain  points 59 

11.  Provision  as  to  option  for  any  plaintiff  (subject  to  Rules)  to  choose 

in  what  division  he  will  sue,  in  substitution  for  86  &  37  Yict. 
C.66,  s.  35 60 

12.  Sittings  of  Court  of  Appeal 61 

18.    Amendment  of  section  60  of  86  &  87  Yict.  c.  66,  as  to  district 

registrars 61 

14.  Amendment  of  36  &  87  Yict.  c.  66,  s.  87,  as  to  enactments  re- 

lating to  attorneys 62 

15.  Appeal  from  inferior  court  of  record 62 

16.  Rules  in  First  Schedule  in  substitution  for  36  &  87  Yict.  c.  66, 

8.  69,  and  Schedule 62 

17.  Provision  as  to  making,  &c.  of  Rules  of  Court  before  or  after  the 

commencement  of  the  Act, — in  substitution  for  86  &  87  Yict. 

c.  ^Qy  ss.  68,  69,  74,  and  Schedule 62 


xii  Contents, 

18.  Provision  as  to  Rules  of  Pro^te^  IMvoroe,  and  Admirsltjr  Oavrts, 

being  Rnlesof  tlie  High  Court, -^in  sabstitaiioo  lor  3§  &  97 
Vict.  c.  66,  8.  70 64 

19.  Proyision  as  to  criminal  procedure,  subject  to  future  Rvles  re- 

•   maioing  unaltered, -<^  lu^l^itaitioB  for  36  h  37  Vict.  c.  64^ 
s.  71   .        .        . 64 

20.  Provision  aef  to  Act  not  affecting  rules  of  eridenee  or  jnite8,-^in 

substitution  for  36  &  37  Vict.  c.  66,  s.  72    .  .64 

21.  Provision  for  saving  of  existing  preoedure  of  Courts  when  not 

inconsistent  with  this  Actor  Rules  of  Court, — in  substitution 
for  36  &  37  Vict.  o.  66,  s.  73 65 

22.  Nothing  in  principal  Act  to  prejudice  right  to  have  issues  sub- 

mitted, &c. 65 

23.  Regulation  of  circuits 66 

24.  Additional  power  as  to  regulation  of  practice  and  procedure  by 

Rules  of  Court 67 

25.  Orders  and  Rules  to  be  laid  before  Parliament,  and  may  be  an- 

nulled on  address  from  either  House 68 

26.  Fixing  and  collection  of  fees  in  High  Court  and  Court  of  Appeal    68 

27.  Provisions  as  to  Lancaster  Pee  Fund,  and  salaries,  &c.,  of  officers 

of  courts  at  Lancaster  and  Durham       ....        *     70 

28.  Annui^  aeoount  of  fees  and  expendtturs 70 

2§.    Amendment  of  law  as.  to  payments  to  senior  puisne  J«dge  of 

Queen's  Bench  aad  Queen's  cornier 71 

30.  Amendment  of  35  &  36  Vict.  o.  44,  as  to  the  transfer  of  G^em- 

ment  seeurities  to  and  fitom  th*  Paymaster  Gl«neral  on  behalf 
of  the  Court  of  Chancery  and  the  Ka^iomU  Debt/  Commis- 
sioners         71 

31.  Abolition  of  secretary  to  the  Tintors  of  Itmatics  .72 

32.  Amendment  of  32  &  33  Vict.  c.  83,  s.  1 9,  and  Sfi  k  33  Vict.  c.  71, 

s.  116,  as  to  payment  of  unelaimed  dlvldtodft  to  persons  en- 
titled  72 

33.  Repe^ 73 

34.  As  to  vacancies  in  any  office  within  section  serenty-seren  of  prin- 

cipal Act 73 

35.  Amendment  of  prindpid  Aet,  section  seventy-nine,  as  to  chamber 

clerks 73 

FiBaT  ScHSDui.1!,— Ri^ee  of  Cow^,  with  Fop»s^.        .    1^1  to  443 
Second  Sohudhls. — Enactments  repealed  .  .443 


Guntents.  xiii 


APPELLATE  JURISDICTION  ACT,  1876. 

CLATTSX  PAOV 

1.  Short  title 75 

2.  Gommeiicaiient  of  Afft 75 

3.  Oases  in  which  appeal  lies  to  House  of  Lords  .         .  .75 

4.  Form  of  appeal  to  Hoiise  of  Lords 76 

5.  Attendance  of  certain  number  of  Lords  of  Appeal  required  at 

hearing  and  determination  of  appeals 76 

6.  Appointment  of  Lords  of  Appeal  in  Ordinary  by  Her  M%jes^  76 

7.  Pension  of  Lord  of  Appeal  in  Ordinary 77 

8.  Hearing  and  determination  of  appeals  during  prorogation   of 

Parliament 78 

9^    Hearing  and  det^rmiBatiooi  of  appeals  diuing  dissolution  of 

Parliament 78 

V).    Saying  as  to  fiat  of  Attorney  Gloievab 78 

11.  Procedure  under  Act  to  supersede  all  other  procedure  79 

12.  Certain  cases  excluded  from  appeal 79 

13.  Provision  as  to  pending  business 79 

14.  Amendment  of  the  Act  of  84  &  35  Viet.  c.  91,  relating  to  the 

constitution  of  the  Priyy  Counoil 79 

15.  Amendment  of  the  Supreme  Court  of  Judicature  Aot»  in  relation 

to  Her  Majesty's  Court  of  Appeal 81 

16.  Orders  in  relation  to  conduct  of  business  in  He^  Majesty^s  Court 

of  Appeal 83 

1 7.  Regulations  as  to  business  of  High  Court  of  Justin  and  divisional 

courts  of  High  Court 83 

18.  Power  in  certain  events  tq  fill  vacancies  ooeasioned  in  Bigh 

Court  of  Justice  by  remevi^of  Jiidgei  to  Court  of  Appeal  84 
ip.    Attendance  of  Judges,  of  Qigh  Court  of  Jns4ice  on  Couvfe  of 

Appeal        . 85 

20.  Amendment  of  trndioatcHW  Acts  9$  te  appeails  frem  High  Court  of 

Justice  in  certain  o^s 85 

21.  Continuation  until  1st  Janui^y,  1878,  Qf  s.  34  of  38  ^  39  Vict.  0. 

77,  as  to  vacancies  in  legal  ofilees 85 

22.  Appointment  of  deputy  by  distript  ]?egi9tr|^ra  .85 

23.  Appointment   of   vice-admiral,    judge,    ainl   offieers   of  Vloer 

Admiralty  Court 86 

24.  Repeal  of  certain  sections  of  the  Chun^  Dis^^pUQ^  Aot  an4  of 

the  Supreme  Court  of  Judicature  Acts 86 

25.  Definitions 87 

SUMIEME  COURT  OF  JUDICATURE  ACT,  1877       ...  89 

SUPREME  COURT  OF  JUDICATURE  ACT,  1878      ...  89 

SUPREME  COURT  OF  JUDICATURE  ACT,  1879       ...  89 


xiv  ContenU, 


RULES  OF   THE    SUPREME   COURT. 

I.  Form  and  Oommenoement  of  Action     .  .91 

II.  Writ  of  Summons  and  Prooedore,  &c 07 

III.  Indorsement  of  Claim 98 

lY.  Indorsement  of  Address 101 

V.  Issue  of  Writ  of  Summons 102 

(1)  Place  of  Issue 102 

(2)  Option  to  choose  Division  in  certain  cases    .        .  103 

(8)  Generally 103 

(4)  In  particular  Actions 104 

VI.  Concurrent  Writs 106 

VII.  Disclosure  by  Solicitors  and  Plainti£b  ....  106 

VIII.  Eewewal  of  Writ 107 

IX.  Service  of  Writ  of  Summons 108 

(1)  Mode  of  Service 108 

(2)  On  particular  Defendants 109 

(3)  On  Partners  and  other  Bodies    .        .  .109 

(4)  In  particular  Actions Ill 

(6)  Generally 112 

X.  Substituted  Service 112 

XI.     Service  out  of  the  Jurisdiction 113 

XII.    Appearance 115 

XIII.  De^ult  of  Appearance 119 

XIV.  Leave  to  defend  where  Writ  specially  indorsed  .  122 
XV.  Application  for  Account,  Order  III.,  Bule  8 .                .  124 

XVI.    Parties 126 

XVII.    Joinder  of  Causes  of  Action 136 

XVIII.     Actions  by  and  against  Lunatics 138 

XIX.     Pleading  generally 139 

XX.  Pleading  Bfattors  arising  pending  the  Action                  .  149 

XXL     Statement  of  Claim 150 

XXIL     Defence 162 

XXIII.  Discontinuance 155 

XXIV.  Reply  and  subsequent  pleadings 156 

XXV.    Close  of  pleadings  166 

XXVI.  Issues 156 

XXVII.  Amendment  of  pleadings 157 

XXVIII.  Demurrer 160 

XXIX.  Default  of  pleading 162 

XXX.  Payment  into  Court  in  satisfaction  .166 


Contents.  xt 

• 

XXXI.  Discovery  and  inapection 186 

XXXII.  Admissions 176 

XXXIII.  Inquiries  and  accounts 176 

XXXIV.  Questions  of  Law 177 

XXXV.  Proceedings  in  J)istrict  Begistries        .        .        .        .179 

XXXVI.  Trial 186 

XXXVn.  Eyidence  generally 196 

XXXVIII.  Evidence  by  affidavit 199 

XXXIX.  New*rial 200 

XL.  Motion  for  judgment 208 

XLI.  Entry  of  judgment 207 

XLIa.  Amendments  of  judgments 208 

XLII.  Execution 208 

XLin.  Writs  of  fieri  facias  and  elegit 214 

XLIV.  Attachment 214 

XLV.  Attachment  of  debts 215 

XLVI.  Charging  of  stock  or  shares  and  distringas   .        .        .  220 

XL VII.  Writ  of  sequestration 225 

XLVin.  Writ  of  possession 225 

XLIX.  Writ  of  delivery 226 

L.  Change  of  parties  by  death,  ke 226 

U.  Transfers  and  consolidation 228 

LII.  Interlocutory  orders  for  mandamus,  injunction,  &c.       .  231 

LIII.  Motions  and  other  applications 234 

AIV.  Applications  at  chambers 236 

LV.  Costs 240 

LVI.  Notices  and  Paper,  ke 244 

LVII.  Time 244 

LVIIa.  Divisional  and  other  Courts 247 

LVIII.  Appeals 249 

LIX.  Effect  of  non-compliance 258 

LX.  Officers 259 

LXa.  Central  Office 260 

LXl.  Sittings  and  vacations 265 

LXII.  Exceptions  from  the  Rules 267 

LXIII.  Interpretation  of  Terms 268 

LXnr.  Seheme  under  Railway  Companies  Act,  1867        .        .  270 


Forms  {see  Index,  title  Forms)       .****.  271  to  443 

SeoondSchedule  toActof  1875 443 

Rules  of  the  Supreme  Court  (Costs)        ......  445 

Court  Fees 468 

Orders  for  taking  Fees  by  Stamps 478 

Order  as  to  Fees  of  Official  Referees  491 

b 


XVI 


Contents, 


Orders  as  to  Appeals  to  Ilotise  of  Lords  . 
County  Court  Act,  1867 


TIME  TABLE 

Table  of  Analogous  Procedure  before  the  Jadicatnre  Acts 

INDEX  . 


PA61 

498 
504 


607 
514 
515 


TABLE  OF  CASES. 


Abud  V.  Riches,  45  L.  J.  Ch.,  34  L.  T.,  24  W.  B. 

Adair  v.  Young,  40  L.  T„  27  W.  R.  . 

Agar  ElliB,  Re,  48  L.  J.,  39  L.  T.,  27  W.  B.      . 

Agnew  V.  Jobson,  2G  W.  B 

Aitken  v.  Dunbar,  46  L.  J.  Ch.,  25  W.  R. 

Alison's  Trusts,  ite,  47  L.  J.  Ch.,  38  L.  T.,  26  W.  R. 

Allen  V.  U.  Kingdom  Telegraph  Co.,  46  L.  J.  Ch.,  34 

Allen  V.  Kennett,  24  W.  R 

AUhnsen  v.  Labouohere,  47  L.  J.,  89  L.  T.,  27  W.  R 
Ambroise  v.  Evelyn,  48  L.  J.  Ch.,  27  W.  R. 
Ames  V.  Birkenhead  Docks        .... 
Amos  V.  Chadwick,  89  L.  T.,  26  W.  R.       . 
Anderson  v.  B.  of  Columbia,  24  W.  R. 

Anderson  v.  Pellier 

Angell  V.  Baddeley,  47  L.  J.,  87  L.  T.,  26  W.  R. 
Anplo-Italian  Bank  v.  Davies,  47  L.  J.  Ch.,  39  L.  T. 
Anstey  v.  Woolwich  Co.,  40  L.  T.,  27  w:  B. 
Anihony  v.  Halstead,  37  L.  T.,  26  W.  B^  . 
Appleford  v.  Judkins,  47  L.  J.,  38  L.  T.,  26  W.  B. 
Appieton  V.  Chapelcown  Paper  Co.,  45  L.  J.  Ch. 
Ash  worth  V.  Outram,  39  L.  T.,  27  W.  B.    . 
Askew  V.  North- Eastern  By.  Co. 
Associated  Home  Go.  v.  Wbichcord,  47  L.  J.,  38  L.  ' 

Atkins*  Estate,  Be 

Attorney-General  v.  Constable,  48  L.  J.  27  W.  B. 
Att<jmey-Gen€ral  v.  Great  Eastern  By.  Co.,  48  L.  J 
Attorney-General  v.  Swansea  Co.,  26  W.  B. 
Atwood».  Chichester,  47  L.  J.,  38  L.  T.,  26  W.  B. 


Backhouse  v.  Slddle,  38  L.  T.,  26  W.  B.     . 
Bacon  v.  Turner,  84  L.  T.  647,  24  W.  B.  . 
Bagnall  v.  Carlton,  47  L.  J.  Ch.,  37  L.  T.,  26  W.  B 
Bagot  V.  Easton,  27  W.  B.  .        . 

Balllies,  Trusts,  Re 

Baines  v.  Wormsley,  47  L.  J.  Ch.,  39  L.  T.,  27  W.  B. 
Baker  v.  Oakes,  46  L.  J.  Ch.,  36  L.  T.,  25  W.  R 

Barber  v.  Gregson 

Barber  v.  Mackrell,  41  L.  T.,  27  W.  B. 
Bartholomew  v.  Freeman  .... 
Beale  v.  Bustoh 


Beall  V.  Smith,  43  L.  J.  Ch 

BeddingtOn  v.  Beddlngton,  45  L.  J.  P.  D.,  34  L 

Beddow  t.  Beddow,  47  L.  J.  Ch.,  26  W.  B. 

Bedwell  v.  WObd        .        .        .        . 

Begg  V.  Cooper 


Bell  V.  North  Stafford  By.  Co.,  48  L.  J.,  27  W. 

Bell  V.  Wilkinson 

Belmonte'  v.  Aynard 

b2 


T 
■•••I 


R 


L.T 


27  W.  B. 


26 


Ch., 


24  W 


24W.  B. 


W.  B. 


27  W 


B. 


152, 


.  B. 


P1.«B 

.  214 
.  258 
.  19 
.  144 
.  242 
.  8 
.  250 
.  137 
.  170 

165,  187 
.  216 
.  231 
.  172 
.  242 
.  93 
,  19 
.  171 
.  202 
31,  260 
.  126 

241,  466 
.  157 
.  133 
.  226 
.  27 
.  265 
.  257 

121,  128 

.  214 
98,  118 
.  220 
.  136 
.  268 
.  464 
.  240 
.  128 
146,  176 
.  282 


.  129 
.  138 
.  98 
.  17 
.  241 
.  122 
.  238 
161,  162 
.  343 


XVlll 


Table  of  Cases, 


Benbow  v.  Low,  49  L.  J.  Ch.     . 
Bniecke  v.  Frost,  45  L.  J..  )>4  L.  T.,  24  W.  R. 
Bennett  v.  Moore»  45  L.  J.  Ch.,  34  W.  B. 
Benson  v.  Paul 


R. 


27W.B. 


Benyon  r.  Godden.  48  L.  J.,  27  W.  R. 

Berdan  v.  Binuin^^m  Small  Arms  Co.,  47  L.  J.  Ch.,  88 

Berdan  v.  Greenwood,  47  L.  J.,  26  W.  R. . 

Berkeley  v.  Standard  Co.,  48  L.  J.  Ch.,  41  L.  T.,  27  W. 

Berry  v.  Exchange  Co.,  45  L.  J.,  24  W.  R. 

Besant,  Re,  48  L.  J.,  4a  L.  T.,  27  W.  R.     . 

Best  V.  Pembroke 

Bidder  v.  North  StaflTord  Ry.  Co.,  48  L.  J.,  40  L.  T.,  27  "W. 
BigRby  V.  Dickinson,  46  L.  J.  Ch.,  85  L.  T.,  25  W.  R. 
Biohi,  The,  84  L.  T.,  24  W.  R.  . 

Birchell  v.  Pogin 

Birmingham  Waste  Co.  v.  Lane,  24  W.  R. 

Blackbum  Union  v.  Brooks,  47  L.  J.  Ch.,  87  L.  T. 

Blaln,  Sab  parte.  Be  Sawers,  27  W.  R.,  41  L.  T. 

Blake  v.  Albion  Life  Assurance  Co.,  48  L.  J.,  40  L.  T.,  27 

Blake  v.  Appleyard,  47  L.  J.,  26  W.  R. 

Blake  v.  Beech,  45  L.  J.  M.  C,  84  L.  T.      . 

Bland  v.  Delano 

Bllgh,  ife,  27  "W.  R. 

BIyth  V.  Young 

Boddy  V.  Wall,  47  L.  J.  Ch..  26  W.  R. 

Bolton  V.  Bolton,  48  L.  J.  Ch.,  40  L.  T.,  27  W.  R. 

Bond  V.  Woodhall      .     ' 

Booth  V.  Briscoo,  25  W.  R. 

Bordler  v.  Burrell,  46  L.  J.  Ch.,  25  W.  R.  . 

Boneh  v.  Seven  Oaks  Railway  Co.,  48  L.  J.,  40  L.  T. 

Bower  v.  Hartley,  24  W.  R. 

Bowey  v.  Bell,  48  L.  J.,  8»  L.  T.,  27  W.  R. 

Boyd's  Trust,  Be 

Boyes  v.  Cook,  83  L.  T 

Boyle  V.  Bettws  Coal  Co.,  84  L.  T.     . 
Boyne,  The  John.  36  L.  T.,  25  W.  R. 

Boyoe  v.  Simpson 

Braokenbury  v.  Laurie 

Brassington  v.  Cussons,  24  W.  R.      . 

Bre^auer  v.  Barwick,  24  W.  R. 

Breton  v.  Mockett,  88  L.  T.        .        .        . 

Bristol  and  Somerset  Banking  Co.,  Re,  47  L.  J.,  87  L 

BritiHh  Dynamite  Co.  v.  Krebs,  40  L.  T.  27  W.  R. 

Broadhurst  v.  Willey 

Brocklebank  v.  King's  Lynn  Corporation.  47  L.  J. 
Brooke  r.  Wigg,  47  L.  J.  Ch.,  88  L.  T.,  26  W.  R. 
Brown,  Be  ....... 

Brown  v.  Shaw 

Brown  V.  White,  24  W.  R 

Browning  v.  Sabin,  46  L.  J.  Ch.         ... 
Bryant  v.  Bull,  48  L.  J.  Ch.,  89  L.  T.,  27  W.  R. 
Bryant  v.  Herbert.  47  L.  J.,  88  L.  T.,  26  W.  R. 
Bryant,  Be,  85  L.  T.,  25  W.  R. . 
Buck,  J2e,  48  L.  J.  Bkcy^  89  L.  T.,  27  W.  R. 
Bnckton  v.  Higgs,  40  L.  T.,  27  W.  R. 
Budding  v.  Murdock,  45  L.  J.  Ch.,  24  W.  R. 
Bull  V.  W.  London  School  Board,  84  L.  T. 
Bullock  V.  Corrie,  47  L.  J.,  88  L.  T.,  26  W.  R. 
Burgolne  v.  Taylor,  47  L.  J.  Ch.,  88  L.  T.,  26  W.  R. 
Burke  v.  Rooney,  48  L.  J.,  27  W.  R. 
Bumell  V.  Burhell,  48  L.  J.  Ch..  27  W.  R. 

Burton  v.  Robttrts 

Bustros  V.  Bustros,  49  L.  J.  Ch. 

Bustros  V.  White,  45  L.  J.,  84  L.  T.,  24  W.  R. 


T. 


.  146 
.  184 
.  207 
.     17 


L.  T 


R. 


W.R. 


172,  248 

,  26  W.  R.  355 

.  167 

169,  170 

.  235 

.     19 

.  217 

9 

250,  446 
.  168 
.  217 

165,  184 
.  196 
.180 
.  157 

141,  243 
.  32 
.  92 
.  188 

858,257 

158, 159 
.  197 
.  93 
.  126 
.  186 
.  217 

188,184 
.  249 
.  229 
.  161 
.  18 
.  149 
.  216 
.  96 
.  179 
,  142,  145 
.  151 
.  17 
.  498 
.  168 
.  243 

192,196 
.  172 
81,285,241,248 
.  196 

214,  215 
.  19 
.  242 
.  18 
.  98 
.  241 
.  158 

160,  342 
.  172 
.  191 

175,  246 
.  206 
.  217 
.  115 

171, 178 


189, 


Tahle  of  Cases. 


R. 
B. 
2»  w 


B. 


Button  V.  Woolwich  Building  Society,  49  L.  J.,  38  W.  B. 
Byrd  v.  Nunn,  47  L.  J.  Ch.,  87  L.  T.,  «6  W.  B.   . 


Caldwell  v.  Pagham  Harbour  CJo.,  U  W.  B. 

Caky  V.  Oaley«  25  W.  B 

Callander  v.  Hawkins,  36  W.  B. 

Canadian  OU  Works  v.  Hay,  88  L.  T.,  26  W.  K. 

Capes  V.  Brewer,  24  W.  B. 

CwgUl  V.  Bower,  26  W.  B.,  47  L.  J.  Ch.    . 

Carnarvon  Castle,  The,  26  W.  B.,  88  L.  T. 

Carter  v.  Leeds  News  Co.  ... 

Cartsburn,  The 

Cartwright,  in  the  goods  ot  84  L.  T.,  24  W.  B. 
Casey  v.  Amott,  46  L.  J.,  85  L.  T.,  25  W.  B. 
Cashin  v.  Craddock,  84  L.  T.      . 
Cassiopeia,  The,  48  L.  J.,  40  L,  T.,  27  W.  B. 
Champion  v.  Formby,  47  L.  J.  Ch.,  26  W.  B. 
Chapman  v.  Mason,  40  L.  T.,  27  W.  B. 
Chapman  v.  Midland  Bailwaj  Co.,  49  L.  J. 
Chapman  v.  Beal  Property  Co.,  36  W.  B. 
Chatfield  v.  Sedgwick,  2  7  W.  B. 
Cherry  v.  Andrews     .... 
Chester  v.  Phlllipe,  46  L.  J.,  85  L.  T.,  35  W.  B. 
Chesterfield  Co.  v.  Black,  87  L.  T.,  26  W.  B. 
Child  V.  Stennhig,  47  L.  J..  88  L.  T.,  26  W.  B. 
Child  V.  Stenning,  46  L.  J.  Ch.,  86  L.  T.  25  W 
Choiiton  V.  Dickie,  49  L.  J.  Ch.,  41  L.  T.,  28  W 
Christ's  Hospital  v.  Martin,  46  L.  J.,  36  L.  T., 

Church  V.  Perry 

City  of  Berlin,  3  P.  D.,  25  W.  B. 
Ctty  of  Mecca,  49  L.  J.,  P.  D.    . 

Clarke  v.  Callow 

Clarke  v.  Chetwode 

Clarke  v.  Boche,  47  L.  J.,  87  L.  T.  26  W.  B. 

Clements,  i2e,  46  L.  J.  Ch 

Clements  v.  Norris,  88  L.  T.,  36  W.  B. 
Clowes  V.  Hilliard,  46  L.  J.,  25  W.  B. 

Oobbold  w.  Pryke 

Cochrane,  Exparte^  88  L.  T.,  26  W.  B. 
Cockle  V.  Joyce,  47  L.  J.  Ch.,  87  L.  T.,  26  W. 
Cohen  v.  Hale,  47  L,  J.,  39  L.  T.,  26  W.  B. 
Cole  V.  Frith,  40  L.  T.,  27  W.  B. 

Cole  V.  Sherard 

Colebonme  v.  Coleboume,  24  W.  B.   . 
CoUette  V.  Dickenson,  40  L.  T.,  37  W,  B. 
CoUette  V.  Goode,  47  L.  J.,  87  L.  T.,  26  W.  B. 
Collins,  V.  Vestry  of  Paddington,  5  Q.  B.  D. 
Collins  V.  Welch,  41  L.  T..  28  W.  B.,  49  L.  T. 
Consett,  The,  28  W.  B.,  49  L.  J.  P.  D. 
Constantino,  The,  27  W.  B. 
Cook  V.  Dey,  45  L.  J.  Ch.,  24  W.  B.  . 
Cook  V.  Enchmarcb,  45  L.  J.  Ch.,  24  W.  B. 
Cook  V.  Tomlinson,  24  W.  B.     . 
Corticene  Floor  Co.  V.  TuU 
Cousins  V.  Lombard  Bank,  45  L.  J.   . 

Cox  V.  Balne 

Cox  V.  Barker,  35  L.  T 

Cox  V.  Fenn 

Coyle  V.  Cumming 

Craig  V.  Phillips,  47  L.  J.  Ch.,  87  L.  T.,  26  W. 
Crane  v.  Juliion,  24  W.  B. 
Crawford  v.  Homsey  Brick  Co.,  45  L.  J.,  84  L. 
Creen  v.  Wright,  46  L.  J.,  86  L.  T.,  35  W.  B. 
Cremetti  v.  Croin,  48  L.  J.,  37  W.  B. 


B. 


T.,34 


W. 


83 


143 


,  191 


B. 


ZIX 

.  248 
.  146 

.  158 
.  243 
150,  '^41 
.  108 
.  108 
.  158 
.  243 
.  170 
.  134 
97,  284 
.  118 
.  157 
.  113 
.  241 
.  281 
18,  450 
,  330,  267 
.  242 
.  505 
.  129 
168,  171 
,  126 
126,  186 
227,  228 
20,  86 
.  171 
,  241 
.  105 
.  147 
.  93 
.  244 
.  241 
.  230 
.  126 
.  505 
.  253 
.  191 
.  310 
.  240 
.  106 
19,99 
.  146 
.  157 
257,  868 
.  240 
.  241 
.  257 
.  109 
.  187 
.  196 
.  450 
81,  248 
.  93 
.  127 
.  92 
.  157 
255 
109 
254 
243 
217 


346, 


313, 


Table  of  Cases. 


,  84  L;  T.,  24  W.  R. 


W.  E. 


R. 


.R. 


Crowe  V.  Barnicot,  36  L.  T.,  25  W.  R. 
Cniikshank  v.  Floaing  Baths  Ca.,  46  L.J 
Crump  V.  Day    .        .  .        . 

Crump  r.  Cavendish,  49  L.  J.    . 
Cruse  V.  Euttingell    .... 
Crush  V.  Turner,  47  L.  J.,  88  L.  T.,  26  W.  R. 
CuUey  V.  Wortlcy,  46  L.  J.  Ch.,  25  W.  R. 
Cummins  v.  Heron,  46  L.  J.  Ch.,  36  L.  T.,  25  W.  R. 


Daubeny  v.  Shuttleworth,  45  L.  J.,  34  L.  T.,  24  W.  R. 

Daridson  v.  Grey 

Davies  v.  Felix,  48  L.  J.,  39  L.  T..  27  W.  R.    . 
Davies  v.  Garland,  45  L.  J.,  33  L.  T.,  24  W.  R.. 
Davis  V.  Flagstaffe  Mining  Co,  47  L.  J.,  38  L.  T.,  26 
Davis  V.  Godbehere,  4  Ex.  D.,  40  L.  T.,  27  W.  R. 

Davis  V.  Humphreys 

Davis  V.  Spence,  26  W.  R. 

Davy  V.  Garrett.  26  W.  R 

Dawkins  v.  Lord  Pcnrhyn,  48  L.  J.,  39  L.T.,  27  W. 

Dawson  v.  Malley 

Day  V.  Brownrigg,  48  L.  J.,  39  L.  T.,  27  W.  R. 

Day  V.  Whitaker 

Dear  v.  Sworder,  46  L.  J.,  25  W.  R.  . 

De  Hart  v.  Stevenson,  45  L.  J.,  24  W.  R. . 

De  la  Grange  v.  McAndrew,  48  L.  J.,  89  L.  T.,  27  W 

Delmarv.  Freemautle,  27  \V.  K.       .        .        . 

Dence  v.  Mason 

Dennis  v.  Seymour,  27  W.  K 

Dent  V.  Dent 

Dent  V.  Sovereign  Life  Assurance  Soc. 

Diamond  Fuel  Co.,  /?e,  41  L.  T.,  28  W.  R.,  49  L.  J. 

Dicks  V.  Brooks         ...... 

Dickson  v.  Harrison,  47  L.  T.  Ch.,  88  L.T.,  26  W.  R 

Dickson  v.  Neath  Railway  Co 

Dillon  V.  Cunningham 

Disney  v.  Longboume,  45  L.  J.  Ch.,  24  W.  R. . 
Ditton,  Ex  parte,  46  L.  J.  hktcy,  i\  L.  T.,  24  W.  R 

Dix  V.  Groom,  49  L.  J 

Dodds  V.  Shepherd,  45  L.  J.,  34  L.  T.,  24  W.  R. 

Dollman  v.  Jones,  27  W.  R 

Dolphin  V.  Layton,  48  li.  J.,  27  W.  R. 

Donovan  v.  Brown,  48  L.  J.,  27  W.  R. 

Dowdesvrell  v.  Dowdeswell,  48  L.  J.,  88  L.  T.,  27  W.  R. 

Doyle  V.  Kaufmann,  47  L.  J.,  20  W.  R.    . 

Dresser  v.  Johns 

Duchess  of  Westminster  Silver  Lrad  Ore  Co.,  40  L. 
Duckett  V.  Gover,  46  L.  J.  Ch.,  25  W.  R.  . 

Duckitt  V.  Jones 

Dunraven  Coal  Co.,  Re,  88  L.  T. 

Dymond  v.  Croft 

Dyson  v.  Pickles 


Ch. 


Bade  v.  Jacobs,  47  L.  J.,  87  L.  T.,  26  W.  R.      . 

Eade  v.  Winser 

Kdd  V.  Winsor 

Eden  v.  Naish,  47  L.  J.  Ch.,  26  W.  H. 

Edwards  v.  Edwards,  33  L.  T.,  24  W.  R.  . 

Edwards  v.  Lowther^  84  L.  T.,  24  W.  R... 

Egremont  Burial  Board,  v.  Egremont  Iron  Co. 

Eisdell  V.  Coningham        .        . 

Eldridge  v.  Burgess,  48  L.  J.,  Ch.,  38  L.  T.,  26  W.  R. 

EUershaw,  Re 

Ellis  V.  Ambler,  86  L.  T 

EUis  V.  Monson 


T.,  27 


141 


189, 
,140, 


W. 


R. 


VAGI 
.  148 
.  86 
.  93 
.  123 
112,118 
.  81 
.  188 
.  266 

.  286 
.  242 

201,  204 

106, 108 
.  46 
.  301 
.  93 
.  123 

141,  167 

147,  160 
.  316 
.     17 

180, 181 
.  168 

129,182 
.  348 
.  286 
.  367 

128, 124 
.  217 

186, 188 
.  267 
.  252 
88,  266 
.  216 
.  128 
.  168 
.  14 

121,168 
98,  250 
.  201 
.  216 
.  258 
.  14 

108,246 
.  216 

361,  466 
.  126 
.  141 
.  260 
109,113 
.  179 


.  170 
.  319 
.  33 
.  14 
.  18 
.  133 
.  173 
.  21T 

191,226 
.  2» 
.  168 

149, 160 


fable  of  Cases. 


Bmma,  The 

Emma  Silver  Mining  Co.  v.  Grant,  40  L.  T. 
Emma  Co.  v.  Lewis,  40  L.  T.,  27  W.  R.     . 
English  V.  Tottie,  45  L.  J.,  83  L.  T.,  24  W.  R. 
Etty  V.  Wilson,  47  L.  J.,  39  L.  T.      . 
Ereleigh  v.  Salsbuiy  .        .        .        *. 

Evelyn  v.  Evelyn 

Evennett  v.  Lawrence,  46  L.  J.  Ch.,  25  W.  E. 
Eyre  v.  Cox 


89  L 


FairelOQgh  v.  Marshall,  48  L.  J.,  89  L.  T.,  27  W.  R. 
Fane  v.  Fane.  41  L.  T.,  28  W.  R..  49  L.  J.  Ch 

Field  V.  Field 

Field  r.  Great  Northern  Railway  Co.,  3  Ex.  D. 
Finlay  v.  Davis,  39  L.  T.,  27  W.  R.  . 
Finney  v.  Hind,  48  L.  J.,  40  L.  T.,  27  W.  R. 

Fisher  v.  Keane 

Fisher  v.  Val  de  Travers  Co.,  46  L.  J.,  24  W.  R 

Fleming  v.  Manchester  Ky.  Co.,  39  L.  T.,  27  W.  R. 

.Fletcher  v.  Rodgers  . 

Flower  v.  Lloyd,  39  L.  T.,  27  W.  R 

Ford  V.  Dilly 


Ford  V.  Taylor 

Foster  v.  Usherwood,  47  L.  J.,  26  W.  R.  . 
Foster  v.  Gamgee,  45  L.  J.,  84  L.  T.,-24  W.  R. 

Fowler  ».  Churchill 

Fowler  v.  Knoop,  48  L.  J.,  40  L.  T.,  27  W.  R. 

Fowler  v.  Roberts 

Frazer  v.  Burrows,  46  L.  J. 

Freason  v.  Loe,  26  W.  R 

Friend  v.  L.  C.  &  D.  Ry.,  86  L.  T.,  25  W.  R. 
Fryer  v.  Royle,  36  L.  T.,  25  W.  R.    .        . 
Fumess  v.  Booth,  46  L.  J.  Ch.,  25  W.  R. . 

Gardiner^s  Trusts,  Re,  40  L.  T.,  27  W.  R. 
Gardner  v.  Irvin,  48  L.  J.,  40  L.  T.,  27  W.  R. 

Gamett  v.  Bradley 

Gaskin  v.  Balls 

Gattl  V.  Webster,  41  L.  T.,  27  W.  R. 

Cray  V.  Labouchere,  48  L.  J.,  27  W.  R. 

Gelatti  v.  Walcefield  .        .        .     •  . 

General  Steam  Navigation  Co.  v.  Edinboro*  Shipping  Co.,  86 

W.  R..        .  .        . 

Gibbons  f».  London  Financial  Association.  48  L 
Gilbert  v.  Endean,  89  L.  T.,  27  W.  R. 
Gilbert  v.  Smith,  45  L.  J.,  35  L.  T.  24 
Gill's  Case,  41  L.  T.,  27  W.  R.  . 
Girvin  v.  Grepe,  49  L.  J.  Ch.,  41  L.  T.,  28  W. 
Gladstone  v.  Gladstone      .... 
Glazebrook  v.  Pickford      .... 
Gledhill  v.  Hunter,  49  L.  J.  Ch. 
GloBsop  V.  Heston  Local  Board,  40  L.  T.,  49  L 
Goddard  v.  Thompson,  47  L.  J.,  38  L.  T.,  26  W 

Godden  v.  Corsten 

Golding  V.  Wharton  Salt  Works  Co.,  84  L.  T.,  24  W 
Grant  v.  Banqne  Franco-Egyptienne,  47  L.  J.,  26 

Graves  v.  Taylor 

Great  Australian  Mining  Co.  v.  Martin,  46  L.  J.  Ch 

W.  R 

Great  Northern  Railway  r.  Inett,  46  L.  J.  M.  C,  25 

Greaves  v.  Fleming,  48  L.  J.,  27  W.  R.     . 

Green,  Re,  40  L.  T.,  27  W.  R.   . 

Green  v.  Brown,  8  Dowl;837 

Green  v.  Coleby 


J.. 


R. 


J. 
R. 


Ch 


W 


T 


26  W 


27  W 


R. 
.  R. 


W.  R 


R. 


,  85 


R. 


XXI 

.  178 

155,  188 

.  258 

.  172 

.  204 

.  92 

.  187 

245,  255 

108,  109 

.  17 
.  240 
.  281 
.  242 
.  179 
.  220 
.  18 
.  55 
.  242 
.  18 
.  250 
.  72 
.  186 
.  505 
.  150 
.  220 
.  184 
.  217 
.  172 
.  187 
.  172 
.  129 
134, 140 


.  138 
.  172 
.  240 
.  17 
.  125 
.  170 
.  241 
L.  T.,  25 

.  280 

238,  245 
.  197 
.  207 
.  60 
.  123 
.  202 
.  92 
.  186 
17,  199 

208,  257 
.  100 
.  157 
,  241,  257 
.  284 
L.  T.,  26 

113,  114 
.  241 
.  241 
'  .  138 
.  92 
.  151 


212. 


xxu 


Table  of  Caaes. 


Green  v.  Pratt,  48  L.  J.  Ch.,  41  L.  T. 

Griffin,  Ex  parte.  Re  Adams 

GrlllB  ».  DiUoQ,  45  L.  J^  a4  L.  T.,  24  W.  K. 


H.'s  Estate,  Re,  24  W.  E^  45  L.  J.    . 
Haldane  «.  Eckf  ord    .... 
Halfhide  v.  Bobinson 
HaU  V.  Eve.  46  L.  J.  Ch.,  35  L.  T.,  25  W. 
HaU  w.  HaU,  47  L.  J.  Ch.  . 
Hall  V.  London  and  North  Western  Ey.  Co, 
Hall  V,  Prltchett,  47  L.  J.,  26  W.  E. 
Halliman  v.  Price      .... 
Haly  V.  Bany,  87  L.  J.  Ch. 
Hamilton  v.  Johnson,  49  L.  J.  . 
Hancocks  v.  Lablache,  47  L.  J.,  26  W.  E. 
Hankin  v.  Turner,  27  W.  E.,  89  L.  T. 
Hanmer  v.  Flight,  24  W.  E.,  85  L.  T. 
Harbord  v.  Monk,  88  L.  T.,  411 
Harbord  v.  Monk,  9  Ch.  D.,  616,  26  W.  E 
Hare  v.  Hare     . 


85 


26  W 


L.  T 


28  W.  E. 


Haigreaves  v.  Scott,  40  L.  T.,  27  W.  E. 

Barker,  Re,  40  L.  T.,  26  W.  E.  . 

Harris  v.  Aaron,  46  L.  J.  Ch.,  25  W.  E. 

Harris  v.  Franconia,  46  L.  J.     . 

Harris  v.  Gamble,  47  L.  J.  Ch.,  88  L.  T., 

Harris  v.  Petherick,  41  L.  T.     . 

Harrison  v,  Bottenheim 

Harry  v.  Davey,  24  W.  E. . 

Hastie  v.  Hastie,  24  W.  E.,  45  L.  J.  Ch.,  84  L.  T 

Hawkesley  v.  Bradshaw,  49  L.  J.,  41  L.  T 

Hawkins,  Ex  parte,  87  L.  J.  Ch. 

Hawley  v,  Eeade        .... 

Heap  V.  Marris,  46  L.  J.    . 

Hennessy  v.  Bohmann 

Herring  t.  Clark        . 

Hetherington  v.  Loh«rigg,  48  L.  J.  Ch.,  27  W. 

Heugh  V.  Scard,  24  W.  E. 

Higginbottom  v.  Aynsley,  24  W.  E.  . 

Higginson  v.  Hall,  48  L.  J.,  89  L.  T. 

Highton  V.  Treheme,  48  L.  J.,  89  L.  T. 

Hillman  v.  Mayhevr  .... 

Hirsoh  v.  Coates         .... 

Hodges  V.  Hodges,  45  L.  J.  Ch.,  24  W.  E. 

Hodson  V.  Moohi,  47  L.  J.  Ch.,  88  L.  T.,  26  W, 

HoUoway  v.  York 

Holmes  v.  Hervey,  85  L.  T. 
Holton  V.  Guntrip      .... 
Honduras  Ey.  Co.  v,  Tacker,  46  L.  J.,  86  L.  T., 
Hoole  V.  Eamshaw    .... 

Hooper  v.  Giles 

Hopewell  v.  Barnes,  88  L.  T.,  24  W.  E. 

Hordey  v.  Cox 

Horwell  v.  London  General  Omnibns  Co.,  26  W, 

Hough  V.  Edwards 

HoyfQ,  Ex  parte 

Howell  V.  West 

Huckwell,  i2e 

Huggons  V.  Tweed,  40  L.  T.,  27  W.  E. 
Hull  and  County  Bank,  Re,  Trotter's  Claim,  41 
Humphrey  v.  Edwards       .... 
Hunt  r.  London  Eeal  Property  Co.,  47  L.  J.  Ch 
Hunter,  Ex  parte.  Re  GreensiU,  42  L.  J.  C.  P. 

Hunter  v.  Hunter 

Hatohinsdn  v,  Gl0Ter,45  L.  J.  Ch.,  88  L.  T.,  24  W.  E. 


E. 


L.T 


26 


9kSM 

.  138 
.  140 
.  257 


134 


140 


25  W.  E. 


28 


W.E. 


W.E. 


18,  288 
.  227 
.  188 

189.  156 
.  226 

168,  169 
.  216 
.  242 
.  220 

204,  206 
.  128 
.  257 

124,  141 
.  157 
.  168 
.  178 
.  466 

253^  256 
.  252 
.  118 
.  145,  158 
.  242 
.  128 
.  182 
.  252 

143,  167 
.  216 
.  168 
.  157 
.  238 
.  138 
.  206 
.  242 
.  168 
.  172 
.  256 

148,  230 
.  217 

152,  160 
.  154 
,  143,  280 
.  230 
.  92 

126,  127 

100,  241 

152,  168 
.  220 
.  217 
.  138 
.  217 
.  256 
.  127 
.  125 

140,  154 
.  250 

229,  280 

198,  201 
.  216 
.  251 
.  172 


Table  of  Cases. 


XXlll 


Hotehinson  v.  Ward,  86  L.  T.,  26  W.  B. 
Hutley,  Re,  45  L.  J.  Ch.,  38  L.  T.      . 
Hyde  v.  Warden,  25  W.  R. 


Innes  v.  East  India  Co.,  25  L.  J.  C.  P. 
Insley  v.  Jones,  48  L.  J.,  27  W.  B.    . 
International  Financial  Society  v.  City  of 
87  L.  T.,  26  W.  K.      . 

Ireland,  Ex  parte 

Ireland  v.  Bushell      .... 
Irlam  v.  Irlam,  24  W.  R.  . 
Isaacs,  Ex  partej  47  L.  J.  B.,  89  L.  T.,  27 
Isaac  V.  Diamond       .... 
Ivory  V.  Cniikshank  .... 


Moscow  Gas  Co.,  47 


W.B. 


Jackson  v.  Mawby,  45  L.  J.  Ch.,  24  W.  B. 
Jackson  v.  North-Eastem  B.  Co.,  46  L.  J.  Ch.,  86  L 
James  v.  Crow,  47  L.  J.  Ch.,  87  L.  T.,  26  W.  B. 
Jenkins  v.  Davis,  24  W.  B. 

Jenkins  v.  Morris,  49  L.  J.  Ch 

Jennings  v.  London  General  Omnibus  Co. 

Job  V.  Job,  26  W.  B. 

Jocelyne,  Ex  parte.  Be  Watt,  88  L.  T.,  26  W.  B. 

Johnasson  v.  Bonhote,  45  L.  J.  Ch.,  34  L.  T.,  24  W 

Johnson  v.  Diamond,  24  L.  J.  Ex. 

Johnson  v.  Palmer,  27  W.  B.     . 

Johnston  v.  Smith,  86  L.  T. 

Jones,  Ex  parte,  He  Grissell,  48  L.  J. 

Jones,  Be,  46  L.  J.  Ch. 

Jones  V.  Brown,  29  L.  T.  (O.  S.) 

Jones  V.  Chennell,  47  L.  J.  Ch.,  88  L 

Jones  V.  Davis   .... 

Jones  V.  Hough,  49  L.  J.  .        . 

Jones  V.  Lewis  .... 

Jones  V.  Lloyd,  48  L.  J.  Ch. 

Jones  V.  Monte  Video  Gas  Co.   . 

Julia  Fisher,  The,  86  L.  T.,  25  W.  B. 

Jupp  V.  Cooper,  28  W.  B.  . 

Justice  V.  Mersey  Iron  Co.,  24  W.  B. 


B.,  40  L.  T. 


T.,  26  W 


Kain  V.  Farrer 

Keate  v.  Phillips 

Kelly  V.  Byles,  49  L.  J.  Ch. 

Kennaway  o.  Kennaway,  48  L.  J.  P.  D.,  84  L. 

Bennett  v.  Westmoreland  Commmissioners 

Kevan  v.  Crawford 

Khedive,  The,  28  W.B.    .... 
King  V.  Corke,  45  L.  J.  Ch.,  88  L.  T^  24  W.  B. 
King  V.  Davenport,  48  L.  J.,  27  W.  B.      . 
Kirkwood  v.  Webster       .... 

Kitching  V.  Kitchhig 

Knatchbull  v.  Fowle,  24  W.  B. 

Krehl  v.  Burrell,  48  L.  J.  Ch.,  88  L.  T.,  27  W. 

Kynaston  v.  Mookinder,  87  L.  T. 


T.,  24 


La  Blanche  v.  Benter,  45  L.  J.,  84  L.  T.,  24  W 
Labouchere  v.  Earl  of  Wharnclilfe    . 

Lafttte,  Be 

Laming  v.  Gee,  28  W.  B.  . 
Landore  Siemen's  Steel  Co.,  J2e,  40  L.  T.,  27  W 
Langley,  Ex  parte,  49  L.  J.  B.,  28  W.  B.  . 
Langridge  v.  Campbell,  46  L.  J.,  86  L.  T.  27 

Large  v.  Large 

Laeoellas  v.  Bntt,  24  W.  B. 


B. 


W 


B. 
.B. 


T.,  25  W 


W. 


B. 


.  179 

.  229 
18,  282 


L.  J. 


.  216 
.  505 

Ch., 
.  256 
.  258 
.  92 

125,  179 
.  257 
.  Ill 
.  121 


B. 


.  215 
.  226 
.  191 
.  207 
.  202 
.  506 
.  145 
.  218 
.  160 

•  216 

•  506 
.  173 
.  128 
.  245 
.  216 

241,  252 
.  205 

201,  204 
.  92 
.  188 
.  178 
.  248 
.  214 
.  249 


.  172 
.  98 
.  466 
.  181 
.  217 
.  199 

212,  257 
.  158 
.  246 
.  466 
.  187 

196,  199 

18,  255 

.  240 


81,  2^0 
.  18 
.  466 
.  254 
.  281 
.  18 
.  167 
.  98 
.  187 


XXIV 


Table  of  Cases^ 


Lauretta,  The,  48  L.  J.  P.  D.,  40  L.  T.,  27  W.  B. 

Leathlej  v.  McAndrew 

Lee  Conservancy  Board  v.  Button  . 
Lee  V.  Nuttall,  41  L.  T.,  27  W.  R.  . 
Lees  V.  Patterson,  47  L.  J.  Ch.,  88  L.  T.,  26  W.  R. 

Leicester  v.  Grazebrook 

Leigh,  ^,  26  W.  R 

Leigh  ».  Brooks,  46  L.  J.  Ch.,  26  W.  R.     . 

Levey  v.  Lovell,  49  L.  J.  Ch.,  14  Ch.  D.  . 

Lewes,  Earl  of,  v.  Bamett,  47  L.  J.  Ch.,  26  W.  R. 

Lewis  V.  Nobbs,  47  L.  J.  Ch.,  26  W.  R.     . 

Litton  V.  Litton,  46  L.  J.  Ch.  64,  24  W.  R. 

Liverpool  and  Brazil  Navigation  Co.  v.  London  and  St.  Catherine's 

Lloyd's  Banking  Co.  v.  Ogle,  45  L.  J.,  34  L.  T.,  24  W.  R 

Lloyd  V.  Dimmack,  47  L.  J.  Ch.,  37  L.  T.,  26  W.  R. 

Lloyd  V.  Joneg,  47  L.  J.  Ch.,  87  L.  T.,  26  W.  R. 

Lloyd  V.  Lewis,  4G  L.  J.,  35  L.  T.,  25  W.  B.      . 

Lookwood  V.  Nash 

London  Provincial  Co.  v.  Davis,  87  L.  T.,  25  W.  R. 
London  v.  Rofltey,  47  L.  J.,  26  W.  R. 
Longdendale  Cotton  Co.,  Rey  88  L.  T.,  26  W.  R. 
Longman  v.  East,  47  L.  J.,  26  W.  R. 
Lowe  V.  Lowe,  48  L.  J.,  40  L.  T.,  27  W.  R. 
Lows,  Ex  parte.  Re  Lows,  47  L.  J.  B.,  26  W.  R. 
Lydall  v.  Martinson,  39  L.  T. ,  25  W.  R.    . 


Macalister  v.  Bishop  of  Rochester     . 
MacAndrew  r.  Barker,  47  L.  J.  Ch.,  37  L 
MacGorquodale  v.  Bell,  46  L.  J.,  24  W.  R 
Macdonald  v.  Carington,  48  L.  J.,  89  L.  1 
Hacdonald  v.  Foster,  26  W.  R. 
Mackereth  t>.  61a^gow  and  South-'Westem 
McPhail,  Ex  parte,  12  Ch.  D.,  48  L.J.  Ch 
Mackley  v.  Chilliugworth,  46  L.  J.,  36  L. 
Manchester  and  Lincolnshire  Ry.  Co.  v 
W.  R 


Manisty  v.  Kenealy  . 

Mansel,  Re 

Mansfield  v.  Cbilderhouse,  40  L.  J.  Ch.,  35  L.T.,  25 

Mapleson  v.  Masiui,  49  L.  J.     . 

Marbella  Iron  Co.  v.  Allen,  47  L.  J. 

Margate  Pier  Co.  v.  Perry 

Marcus  r.  Gen.  Navigation  Co. 

Maria,  The 


W. 


R. 


R. 


Marriott  v.  Marriott 

Marsh  v.  Isaacs 

Martana  v.  Mann       .... 
Martin  v.  Bannister,  48  L.  J.,  27  W.  R. 

Mason,  Re 

Mason  v.  Harris,  48  L.  J.  Ch.,  40  L.  T.,  27 

Mason  r.  Muggeridge 

Mason  v.  Wirrall  Beard,  27  W.  R.      . 

Massey  v.  Allen,  48  L.  J.  Ch.     . 

Masters,  Ex  parte,  46  L.  J.  B.,  33  L.  T.,  24  W. 

Matthews  r.  Whittle 

Mathias  v.  Mathias    .... 

Mayer  v.  Murray,  47  L.  J.  Ch.,  26  W.  R. 

Mayor  of  Sw^sea  v.  Quirk,  49  L.  J;,  28  W.  R. 

Mellor  V.  Sidebottora,  6  Ch.  D.,  46  L.  J.  Ch.,  87  L.  T 

Meluish  v.  Melton     .... 

Mercers'  Co.,  Exparte^  48  L.  J.,  27  W.  R 

Mercer  v.  Lawrence  .... 

Mercier  v.  Cotton,  86  L.  T.,  24  W.  R. 

Metropolitan  Board  of  Works  t^.  New  River  Co;,  46  L 


T.,  26  W.  R. 
.,  27  W.  R. 

•  • 

Railway  Co. 
,  27  W.  R. 
T.,  26  W.  R. 
Brooks,  46  L. 


W.  R. 


.  252 
.  101 
.  466 
.  8 
.  148 
.  36 
.  174 
84, 186 
.  218 
.  215 
.  128 

165,  207 

Co.  .  188 

.  128 

.  226 

.  229 

.  86 

.  219 

.  168 

.  201 

8 

84,  36,  186,  195 

201,  255 
.  251 
.  191 


93 


151, 


137 
258 
170 
243 
242 
168 
241 
105 
158 
202 
128 
505 
138 
126 
215 
249 
243 
241 
128 
99 
145 
169 
206 
288 
240 
218 
168 
J.,  35  L.T.,  25  W.  R.  177 


.  136 
,  108,  267 
.  172 
.  187 
.  180 
.  Ill 
18,  114 
.  462 
J.,  86  L.  T.,  25 

.  140 


248, 


Talle  of  Cases.  xxy 

TAG! 

Meyrick  v.  James 200 

MleheU  v.  Wilson 191,  245 

Mills  t7.  Jennings .  128 

Minton  v.  Metcalf,  36  L.  T 122 

Mirabita  v.  Imperial  Ottoman  Bank,  47  L.  J.,  88  L.  T.     .        .        .        .  250 

Mitchell  v.  Lee 216 

Moffatt  V.  Cornelius 86 

Morgan  r.  Elford,  25  W.  R 212 

Morton  v.  Miller,  45  L.J.  Ch.,  24  W.  B 142 

Morton  v.  Quick         . 231 

Mozeley  V.  Cowie,  38  L.  T.,  26  W.  R 157 

Mostyn  v.  The  West  Moatyn  Coal  Co.,  45  L.  J.,  34  L.  T.,  24  W.  R.   26, 140, 230 

Moxham,The    .         .        .        .  198 

Muirhead  v.  Direct  United  States  Cable  Co 123* 

Mnnro  v.  Rendall       .      v 34 

Mutton  V.  Toung        . 92 

Myers  v.  Defries 240,  242 

National  Funds  Co.,  i2e .  .  173,253 

Naylorr.  Farrer 140 

Neale  v.  Clarke 242 

Kelson,  Ex  parte,  lie  Hoare 208 

Newbiggiu-by-thc-Sea  Gas  Co.  v.  Arm«trong,49  L.J.Ch.,28  W.R.,41  L.T.  65, 104 

Newby  v.  Van  Oppen,  41  L.  J.  Q.  B. Ill 

Newcomen  v.  Coulson,  47  L.  J.  Cb.,  38  L.  T.,  26  W.  R 155 

Newell  V.  Provincial  Bank  of  England,  45  L.  J.,  34  L.  T.,  24  W.  R.         .  140 

Newington  Board  v.  Eldridge 178 

New  Investment  Co.  t>.  Peed,  26  W.  R 172 

Newman  v.  Rooke,  4  C.  B.  (N.  S.).  434 217,  219 

New  River  Co.  v.  Midland  Ky.  Co.,  25  W.  R 258 

New  Westminster  Brewery  r.  Hannah       .         .         .        ".         .    132,196,199 

Nicholas  v.  DraccacMs,  45  L.  J.  P.  D.,  24  W.  R 232 

Noel  i>.  Noel 128,  243 

Norris  V,  Beazley,  46  L.  J.,  35  L.  T ,  25  W.  R.  .        .        .        .  13i,  133 

Norrist?.  IrishLand  Co.,  8  E.  &  B.  612 17 

Northampton  Waggon  Co.  v.  Midland  Wagrgon  Co.,  38  L.  T.,  26  W.  R.  243,256 

North  Central  Waggon  Co.  v.  North:  Wales  Waggon  Co 123 

Norton  v.  London  and  North  Western  Ry.  Co.,  11  Cli.  D.,  27  W.  R.  .  250 

Nothard  v.  Proctor,  45  L.  J.,  33  L.  T.,  24  W.  R 19 

Noyee  v.  Crawley,  48  L.  J.  Ch.,  39  L.  T.,  27  W.  R 145,  160 

Nurse  tr.  Dumford,  49  L.  J.  Ch 104 

Oakwell  Collieries,  i?e,  26  W.  R 235 

Oastler  v.  Henderson,  46  L.  J,  37  L.  T.     .         .         .         .         ,         .         .  201 

Ogerr.Bradnum,  45L.  J.,34  L.  T.,  24  W.  R. 102 

Oliver  v.  Wright 208 

O'Neil  ».  Clason 110 

Original  Hartlepool  Co.  r.  Gibb,  46  L.  J.  Ch.,  36  L.  T.      .        .        .        .140 

Orrt?.  Diaper,  46  L.  J.  Ch.,  35  L.  T.,  25  W.  R 168 

Orr-Ewing  v.  Johnston 18 

Ostler  V.  Bower 92 

Owen  t;.  Henshaw,  7  Ch.  D.,  47  L.  J.  Ch.,  26  W.  R 185 

0%cn  V.  Wynn,  38  L.  T.,  26  W.  R 172 

Padley  v.  Caraphausen,  10  Ch.  D.,  27  W.  R 98,  113 

FadvTlck  v.  Scott,  45  L.  J.  Ch.,  24  W.  R 153 

Papa  de  Rossie,  The,  27  W.  R 466 

Paris  Rink  Co.,  i2e,  25  W.  R 17,227 

Parlement  Beige,  48  L.  J.  P.  D.,  40  L.  T.,  27  W.  B 105 

Parpaite  Frferes  v.  Dickinson,  38  L.  T.      . 100 

Parsons  t7.  Tinling,  46  L.  J.,  S5  L.  T.,  25  W.  R 240 

Parsons  V.  Harris,  25  W.  R 142,206,2  35 

Patey  v.  Flint 164 

Patterson  r.  Wooler,  45  L.  J.  Ch.,  34  L.  T.»  24  W.  R.       .  .        .197 


XXVI 


Talle  of  Cases. 


Peacock  v.  Harper,  7  Ch.  D.,  47  L.  J.,  38  L.  T. 
Pease  v.  Fletcher,  46  L.  J.  Ch.,  83  L.  T.,  24  W.  K. 
Pellas  V.  Neptune  Insurance  Co.,  49  L.  J. 
Percy  Iron  Co.  Bt,  45  L.  J.  Ch.,  24  W.  B. 

Pheyaey  r.  Pheyaey 

ITiillips,  V.  Phllllpe,  48  L.  J.,  89  L.  T.,  27*  W.  B. 
Phillips  GiU,  Jfe.  46  L.  J.,  24  W.  E. . 
Phillips  V.  London  A  South- Western  Ry.  Co.,  28  W 
Phosphate  Sewage  Co.  r.  Hartmont,  46  L.  J.,  83  L. 
Pierpoint  v.  Cartwright     .... 
Pllcher  V.  Hinds,  48  L.  J.  Ch.,  40  L.  T.     . 
P.ummtr  v.  Price,  89  L.  T. 
Polini  V.  Gray,  40  L.  T.,  27  W.  R.     . 
Polymede,  The,  34  L.  T.,  24  W.  B.    . 
Pomerania,  The,  88  L.  J.  P.  D.,  27  W.  B. 
Poniifex  v.  Seyem,  47  L.  J.,  37  L.  T.,  26  W.  B 
Pooley  V.  Driver,  46  L.  J.  Ch.,  86  L.  T.,  26  W. 
Potter  V.  Chambers,  48  L.  J.,  27  W.  B     . 
Potter  V.  Cotton,  49  L.  J.,  41  L.  T.,  28  W.  B. 
Potter  V.  Jackson,  49  L.  J.  Ch.  . 
Powell  V.  Jewesbury,  89  L.  T.,  27  W.  B   . 
Powell  r.  WiUiams,  40  L.  T.,  27  W.  B.    . 
Preston  v.  Lamont,  46  L.  J.,  24  W.  B      . 

Price,  Re 

Pringle  r.  Gloag,  48  L.  J.  Ch.,  40  L.  T.  27  W.  _ 
Printing,  Ac,  Co.,  Re,  47  L.  J.  Ch.,  88  L.  T.,  26  W.  B. 
Pullen  V.  Snelus,  40  L.  T.,  27  W.  B. 
PurueU  r.  Great  Western  BaUway  Co.,  46  L.  J 


B 

T.,  24 


B. 


n 


n 


n 


n 


34  L.  T. 


B. 


141, 


W. 


B. 


24  W.  B 


>AOt 
.  199 
.  19 
.  141 
.  248 

266,  266 

178,  241 
.  97 
.  202 

216,  266 
81,  248 

186,  246 
.  92 
.  267 
.  122 
.  166 
.  206 

177,  460 
.  242 
.  201 
.  242 
.  14 
.  186 
98,  118 
.  217 

464,  466 
.  60 
.  147 

202,  261 


Baiael  v.  Ongley        .... 

Bamsden  v.  Brearley 

Bandall  v.  Thompson,  46  L.  J.,  85  L.  T.,  24  W 

Bawley  v.  Rawley  45  L.  J.,  86  L.  T.,  24  W.  B. 

Bay  V.  Barker,  27  W.  B.   . 

Beddish,  Ex  parte,  87  L.  T.,  26  W.  B. 

Bedhead  v.  Wliton 

Bedmayne  v.  Vaughan  .... 
Redondo  v.  Chaytor,  40  L.  T.,  27  W.  B.  . 
Beg.  t;.  Churchwardens  of  All  Saints,  86  L.  T 

V.  Collins,  46  L.  J.,  86  L.  T.      . 

V.  Fletcher,  46  L.  J.  M.  C,  86  L.  T. 

t;.  Harrington 

V.  Pemberton,  49  L.  J.  H.  C,  41  L.  T.,  28  W.  B. 

V.  Sheward 

V.  Steel,  46  L.  J.  M.  C,  86  L.  T.,  26  W.  B. 
Bepublic  of  Bolivia  v.  National  Bolivia  Navigation  Co. 
Bepublic  of  Costa  Bica  v.  Erlanger,  46  L.  J.  145, 24  W.  B. 
»  „  „  46  L.  J.  748,  24  W.  B. 

Bepublic  of  Costa  Bica  r.  Strousbuig,  40  L.  T.,  27  W.  B 
Bepublic  of  Peru  jBt  parte  t7.  Weguelin     . 
Bhodes  v.  Liverpool  Investment  Soc. 
Richards,  Re,  48  L.  J.,  40  L.  T.,  27  W.  B. 

Richardson  v.  Elmit 

Richter  v.  Laxton,  27  W.  B,  89  L.  T. 

Ridge  V,  Ridge 

Rio  Grande  Co 

Robertson  v.  Howard,  47  L.  J.,  88  L.  T.,  26  W.  B 

Roberts  v.  Evans,  47  L.J.  Ch.,  88  L.  T.,  26  W.  B. 

Bobinson  v.  Chadwick 

Bobinson  v.  Robinson 

KDfley  V.  Miller .        .        .        . 

Rogers  V.  Horn  .... 

Rogers  v.  Jones,  88  L.  T.  . 

RoUo  V.  Maclaren,  24  W.  B.      . 


177, 


.  109 
.  170 
.  30 
.  140 
.  128 
.  249 
.  217 
.  186 
.  248 
.  17 
.  26 
26,  82 
.  18 
.  81 
.  26 
.  82 
206 
.  169 
.  248 
.  173 
.  268 
.  248 
.  60 
.  216 
.  217 
.  185 
.  241 

162,160 
.  128 
.  229 

196,202 
.  227 
.  128 
.  449 

146, 164 


Table  of  Cases.  xxvii 

Rotherhftmv.Priest,  49  L.  J.,  41L.T. 134,140 

Bourke  v.  White  Moss  Co. 244 

Bouse  V.  Meier,  40  L.  J.  C.  P. 3tf 

Rowcliflfe  V.Leigh,  46  L.J.  Ch.,  25  W.R. 178,195 

Bomsey  v.  Beade,  45  L.  J.  Ch.,  83  L.  T..  24  W.  B 206 

Bnxmacles  V.  Mesquita,  45  L.  J.,  24  W.  B. 128 

BuBsell  V.  East  Anglian  Bailway  Co. 216 

Boston  V.  Tobin,  4(>L.T.,  27  W.B.,  49  L.  J.  Ch. 186 

Batter  r.  Tregent,  48  L.  J.  Ch.,  27  W.  B 145 

Saffery,  Ex  parte,  46  L.  J.  B.,  86  L.  T.,  25  W.  B. 256 

Sampson  v.  Seaton  Beer  Bailway  Co 218 

Sanderson,  Ite,  88  L.  T.,  26  W.  B. 449 

Sandjs  v,  Louis 140 

Saner  V.  Bilton,  48  L.  J.  Ch..  40  L.  T.,  27  W.  B.  ....   141,  ^42 

Sansom  v,  Sansom,  48  L.  J.  P.D.,  89  L.  T.,  27  W.  B.  .        .        .217,  225 

Sargent  v.  Bead,  45  L.  J.  Ch 18,288 

Saunders  v.  Jones,  47  L.  J.  Ch.,  26  W.  B. 170 

Saxby  t;.  Easterbrook 18 

Saxby  v.  Gloster  Waggon  Co 84 

SchroBder  v.  Cleugh 211,  240,  891 

Soott  V.  Boyal  Wax  Candle  Co.,  45  L.  J.,  84  L.  T.,  24  W.  B.     .        .        .  118 

Scutt  V,  Freeman,  46  L.  J..  85  L.  T.,  25  W.  B 192,  908,  fO* 

Sfkctoria,  The,  85  L.  T.,  25  W.  B. 168 

Sharp  V.  Lush,  27  W.  B. 465 

Shaw  V.  Earl  of  Jersey,  48  L.J,,  27  W.  B. 17 

Sliaw  V.  Hope 201 

Shepherd  V.  Beane,  45  L.  J.  Ch.,  24  W.B 18 

Sheriff  of  Oxford .        .        .        ,    »i 

Sheward  V.  Lord  Lonsdale ...        .  170 

Shoetensack  v.  Price 258 

Sickles  V.  Norris 364 

Siddons  v.  Lawrence 240 

SUber  Light  Co.  v.  Silber,  48  L.  J.,  40  L.  T.,  27  W.  B.       .        .        .        .126 

Simmons  v.  Storer,  49  L.  J.  Ch. 467 

Simpson  r.  Denny,  27  W.  B. 128 

Singer  Manufacturing  Ca  v.  Loog,  48  L.  J.  Ch.,  40  L.  T.,  27  W.  B.   .        .  186 
Sloman  v.  Goyemmcnt  of  New  Zealand,  46  L.  J.,  85  L.  T.,  25  W.  B.         .109 

Smith,  Be 118 

&nith  V.  Cbadwick    * 381 

Smith  V.  Cremer 342 

Smith  V.  Daniel 467 

Smith  9.  Dobbin,  47  L.  J.,  87  L.  T.,  26  W.B 116 

l^nith  V.  Grindley,  24  W.  B 258 

Smith  V.  Bichardson,  48  L.  J.,  40  L.  T.,  27  W.  B. 182 

Smith  V.  Wilson,  49  L.  J.,  41  L.  T.,  28  W.  B. 100 

Solicitor,  A,  Ae,  49  L.  J.  Ch, 214, 216,  234 

South wark  Co.  v.  Quick,  88  L.  T.,  26  W.  B 172 

Sparks  v.  Tounge 216 

Spratt's  Patent  v.  Ward,  48  L.  J.  Ch.,  40  L.  T.,  27  W.  B.  .        .        .  186 

Sprout  t;.  Pugh,  26  W.  B. 19,  225 

Spurr  V.  Hall,  46  L.  J.,  37  L.  T.,  26  W.  B. 167 

Stace  V.  Oage,  47  L.  J.,  88  L.  T.,  26  W.  B. 128 

Stahlmschmidt  v.  Walford,  48  L.  J.,  40  L.  T.,  27  W.  B 155 

Standard  Discount  Co.  v.  La  Grange,  47  L.  J.,  87  L.  T.,  26  W.  B.    .  128,  265 

Stanhope  Collieries  Re 6,  218 

Staples  r.  Young,  26  W.  B. 141 

Sterling  v.  Du  Barry 238 

Sterens  V.  Phelips,  44  L.  J.  Ch •        .  217 

Stewart  V.  Bank  of  England 109 

Stokes  V.  Grant,  27  W.  B 157,  160 

Storey  v.  Waddle,  27  W.  B 26,  229,  280 

Stobbs  V.  Boyle,  46  L.  J.,  85  L.  T. «    84,  195 

Sogden  v.  Lord  St.  Leonard's,  45  L.  J.,  P.  D.,  33  L.  T.,  24  W.  B.    .        .260 


XXVIU 


Table  of  Cases. 


Sugg  V.  Silber,  46  L.  J.,  34  L.  T 

Sulliran  v.  Riyington 

Sunderland  Board  v.  Franklin,  42  L.  J.  Q.  B.    . 

Sutcliffe  V.  James,  40  L.  T 

Swansea  Shipping  Co.  v.  Duncan,  46  L.  J.,  86  L.  T.,  26  W 
Swindell  v.  Birmingham  Syndicate,  45  L.  J.,  24  "W.  B. 
Sympson  v.  Prothero 

Tapp  V.  Jones 

Tasmanian  Ry.  Co.  v.  Clark 

Tawell  V.  The  Slate  Co.  

Taylor,  Re,  47  L.  J.  Ch.,  26  W.  R.     . 
Taylor  v.  Batten,  48  L.  J.,  39  L.  T^  27  W.  B.  . 
Taylor  v.  Duckett      ...*... 
Taylor  v.  Eckersley,  45  L.  J.,  34  L.  T.,  24  W.  R.      . 
„  „  86  L.  T.,  25  W.  R.    . 

Taylor  v.  Jones 

Tennant  v.  Rawllngs,  27  W.  R 

Than  v.  Smith 

Therese,  Re 

Theodor  Komer,  47  L.  J.  P.  D.,  39  L.  T.,  27  W.  R.  . 

Thomas  v.  Elsom,  25  W.  R. 

Thomas  v.  Williams 

Thoriey's  Food  Co.  v.  Massam 

Thorp  V.  Holdsworth,  46  L.  J.  Ch 

Tildesley  v.  Harper,  48  L.  J.  Ch.,  39  L.  T.    •  . 


»♦ 


Tilney  v.  Stansfeld 

Timms,  i?c  38  L.  T 

Tomline  v.  The  Queen,  40  L.  T.,  27  W.  R. 

Tottenham  v,  Barry 

Traill  v.  Jackson,  46  L.  J.  Ch.,  25  W.  R.  .  .  .  . 
^releaven  v.  Bray,  45  L.  J.  Ch.,  33  L.  T.,  24  W.  R. . 
Trowell  v,  Shenton,  47  L.  J.  Ch.,  26  W.  R.      . 

Tucker,  Ex  parte,  48  L.  J.  B 

Tumbull  V.  Janson,  26  W.  R 

Turner  Marshall,  Ex  parte 

Turner  v.  Great  Western  Ry.  Co.,  46  L.  J.,  86  L.  T. 
Turner  v,  Hednesford  Gas  Co.,  47  L.  J.,  38  L.  T.,  36  W.  R 

Turner  v.  Jones 

Turquand  v.  Fearon,  48  L.  J.,  40  L.  T.,  27  W.  R.  . 
Turquand  v.  Wilson,  45  L.  J.  Ch.,  24  W.  R.       . 

Twinberrow  v.  Braid 

Twycross  v.  Grant,  48  L.  J..  89  L.  T.,  27  W.  R. 

Union  Bank  of  London  v.  Manby,  49  L.  J.  Ch.,  41  L.  T., 
Usill  V.  Brearly,  47  L.  J.,  88  L.  T.,  26  W.  R.    . 

Val  de  Travers  Co.  v.  London  Tramways  Co.    . 
Yallance  v.  Birmingham  Land  Corporation,  24  W.  R. 
Vane  v.  Vane,  36  L.  J.  Ch.,  34  L.  T.,  24  W.  R. 
Vavasseur  v.  Krupp,  39  L.  T.,  27  W.  R.    . 

Velati  V.  Braham       .        .   ' 

Victoria,  The,  34  L.  T.,  24  W.  R 

Vlney,  Ex  parte.  Re  Gilbert,  46  L.  J.  B.,  36  L.  T.,  25  W.  R 
Vivar.  The.  86  L.  T.,  26  W.  R 

Waddell  t>.  Blockey,  40  L.  T.,  27  W.  R.     . 

Wagstaffe  v.  Anderson 

Wakelee  v.  Davis 

Walker  v.  Budden,  49  L.  J. 

Walker  v.  Hicks,  47  L.  J.,  87  L.  T.-,  26  W.  B.  . 

Walker  r.  Oldring 

Wallis  V.  Wallis,  36  L.  T.,  25  W.  R 

Walsall  Oyerseers  v.  London  and  North- Western  Railway 

L.  J.,  39  L.  T.,  27  W.  R 

Warburton  v.  Haslingden  Board       .... 


R. 


28  W 


18,1 


84,  186 
.  196 
.  217 
.  141 
16,133,184 
186,  266 
.  217 


81 


136 


R. 


246 


Company 


.  216 
.  188 
.  187 
60,  266 
.  172 
.  161 
.  18 
.  19 
288,  246 
,  246,  248 
.  138 
.  60 
.  172 
88,  266 
.  186 
.  18 
146,  207 
.  169 
133,  147 
.  214 
.  231 
.  172 
.  114 
.  266 
.  184 
.  266 
.  263 
.  462 
.  216 
.  248 
.  163 
.  219 
17,  120 
.  206 
.  183 
.  227 

.  178 
.  267 

•  126 
.  182 
.  138 
.  17 
.  232 
.  244 
263,  266 
118.  115 

.  267 
.  178 
.  144 
.  288 
.  100 
.  92 
.  202 


48 


26 
86 


i 


Table  of  Cases. 


w.E. 


89L.T., 
W.B. 


27  W. 


R. 


Ward  V.  Henry's  Case        .... 

Ward  V.  Lowndes 

Waring  v,  Lacey 

Warner  v.  Murdock,  46  L.  J.  Ch.,  86  L.  T.,  35 
Warner  v.  Twining   .        .        .        ,        . 
Watt  V.  Bamett,  47  L.  J.,  88  L.  T.,  26  W.  E. 

Watson  V.  Hawkins 

Watson  V.  Bodwell,  86  L.  T.,  25  W.  B. 

Watts  V.  Wacts,  24  W.  R. 

Webb  V.  Borufurd,  25  W.  R.     . 

Webb  V.  East,  49  L.  J.,  28  W.R. 

Webb  V.  Mansel,  25  W.R. 

Webster  v.  Webster,  31  Beav. 

Wedderbum  v.  Pickering 

Wells  r.  Mitcham  Gas  Co.,  48  L.  J. 

Wcli)ly  V,  ^ubl,  47  L.  J.,  37  L.  T.,  26 

Welsb  Coal  Co.  v.  Gaskell 

West  of  England  Bank  v.  Canton 

West  of  England  v.  Nicholls 

Western  of  Canada  Oil  Co.,  Be,  46  L.  J.Ch. 

WestUead  v.  Westhead,  46  L.  J.  P.D.,  25  W.  R. 

Westman  v.  Aktiebola^t  Co.,  45  L.  J.,  24  W.  R. 

Whetstone  v.  Dewis,  45  L.  J.  Ch.,  85  L.  T.,  24  W.  R. 

Whistler  r.  Hancock,  37  L.  T.,  26  W.  R.  . 

Whitaker  v.  Robinson        .... 

White  V.  Witt,  46  L.  J.  Ch.,  36  L.  T.  25  W.  R. 

Whitehayen  Bunk  v.  Thompson 

Whiteman  v.  Hawkins,  4  C.  P.  D.,  39  L.  T.,  27  W.  R 

Whitley  v.  Honeywell        .... 

Whitton,*JEir  par^.  Be  Greaves,  49  L.  J.  B 

Wicks  V.  Wood  .... 

Widgery  v.  Tepper,  25  W.  R.     . 

Wilberforee  r.  Sowion,  39  L.  T. 

Williams  v.  South  Eastern  Railway  Co. 

Williamson  v.  London  it  North- Western  Railway  Co. 

Williamson  v.  London  &  North- Western  Railway  Co. 

Willcock  V.  Terrell,  39  L.T 

Wilson  V.  Brignall 

Wilson  V.  Church,  26  W.  R 

Wilson  V.  Smith,  45  L.  J.  Ch.,  34  L.  T.,  24  W.  R. 

Wilson  V.  Watson 

Wimshurst  Barrow  Ship  Building  Co.,  46  L.  J.,  25  W.  R 
Wingroye  v.  Thompson,  27  W.  E.     . 
Winter  v.  Bartholomew    ..... 
Winterficld  v  Bradnum,  88  L.  T.,  26  W.  R. 

Wise  V.  Birkenshaw 

Witham  r.  Vane,  39  L.  J.  Ch 

Witt  V.  Corcoran,  46  L.  J.  Ch.,  34  L.  T.,  24  W.  R. 
Witt  V,  Parker,  36  L.  T.,  25  W.  R.   . 

Wood  V.  Mclnnes 

Wood  and  Ivery  v.  Hamblett    .... 

Woollen  V.  Wright 

Woolley's  Trust,  Be 

Worraker  t;.  Pryer,  45  L.  J.  Ch.,  24  W.  R. 

Wrights.  Clifford 

Wright  V.  Redgrave,  40  L.  T^  27  W.  R. 

Wright  V.  Swindon,  Ac.  Railway  Co.,  46  L.  J.  Ch.,  86  L 


48 


Yettg  V.  Foster,  88  L.  T.,  26  W.  R. 

Yorkshire  Banking  Co.  v,  Beatson,  48  L.  J.,  40  L.  T.,  27 

Yorkshire  Waggon  Co.  v.  Newport  Coal  C/O.     . 

Young  V.  Brassey,  46  L.  J.  Ch.,  24  W.  R. 

Young  V.  Kitchen,  47  L.  J.,  26  W.  R.      . 


XXIX 

PlOB 

.  17 
.  17 
.  300 
.  198 
.  140 
.  109 
.  160 

141,157 
.  264 
.  170 
.  173 
.  258 
.  317 
.  186 
.  466 

505,  506 
.  178 


141, 


L.J. 


168, 


98, 


.  173 
.  170 
.  199 
.  302 
.  118 
,  186 
.  246 
.  231 
.  356 
.  109 
.  349 
.  109 
.  256 
.  92 
.  320 
.  248 

136,  248 

145,  156 
.  157 

217,  226 
.  170 

169,  267 
.  267 
.  267 
.  241 
.  326 
.  92 
.  248 
.  217 
.  136 
.  241 

205,  250 
.  115 


T. 


W. 


.  198 
.  92 
.  196 
.  129 
.  191 
.  14 
168,  226 


R. 


136. 


201,  204 
.  123 

136,  242 

18,98 

.  140 


ADDENDA  AND  CORRIGENDA. 


On  page    36,  line  28  from  top,^  *'  reward'*  read  "  award." 

60,  line  6  from  top,  after  "  Bankruptcy,"  insert  "prevails." 
178,  line  6  from  top,  for  "  Orders  IV.  and  V."  read  "  Order  V." 
183,  line  19  from  top, /or  "  defendant'*  read  "  defend." 
190,  head  line, /or  "  Order  XXVXI."  read  "  XXXVI." 
213,  head  line,  omit  "  Order  XLIII." 
219,  head  line,  omit  «  Order  XLVL" 
242,  line  10  from  top,  for  "  Field  v,  G.  W.  B.,*'  read  "  Field  v. 

a.  N.  E." 
249,  line  4  from  top, /or  "  1  C.  P.  D."  read  "  4  C.  P.  D." 
264,  Une  24  from  top, /or  "  26  W.  B."  read  "  28  W.  B.** 
After  "  Hunt  v.  The  London  Beal  Property  Co.,"  page  201,  insert  "  An 
application  for  a  new  trial  mnst  be  to  the  Divisional  Court,  but  if  only 
an  issue  be  directed  to  be  tried,  the  action  still  remains  in  the  Chancery 
Division  (Jones  v,  Baxter,  6  Ex.  D.,  276)." 
After  "  the  Biola,"  page  168,  insert  "  The  Badnorshire,  49  L.  J.  P.  D., 

4a"     . 
After  "Bhodes  v.  Liverpool  Investment  Ca,"  page  248,  insert  "Where 
the  judge  has  actually  taken  and  furnished  a  note,  the  right  of  appeal 
exists  (Seymour  v.  Coulson,  5  Q.  B.  D.,  359)." 


SUPREME  COURT  OF  JUDICATURE 

ACT,  1873. 


36  &  87  Vict.  c.  66. 

An  Act  for  the  constitution  of  a  Supreme  Court, 
and  for  other  purposes  relating  to  the  better 
Administration  of  Justice  in  England ;  and  to 
authorise  the  transfer  to  the  Appellate  Division 
of  such  Supreme  Court  of  the  Jurisdiction  of 
the  Judicial  Committee  of  Her  Majesty's  Privy 
Council. 

[5th  August,  1873.] 

WHEREAS  it  is  expedient  to  constitute  a  Supreme 
Court,  and  to  make  provision  for  the  oetter 
administration  of  justice  in  England  : 

And  whereas  it  is  also  expedient  to  alter  and  amend 
the  law  relating  to  the  Judicial  Committee  of  Her 
Mwesty's  Privy  Council : 

Be  it  enacted  hy  the  Queen's  most  Excellent 
Majesty,  hy  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled^  and  by  the  authority 
of  the  same,  as  follows : 

Freliminaiy. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  short  title. 
"  Supreme  Court  of  Judicature  Act,  1873." 

2.  (Repealed  by  the  Act  of  1874.) 

Part  I. 

Constitution  and  Judges  qf  Supreme  Court, 

3.  From  and  after  the  time   appointed  for  the  Union  of 
commencement  of  this  Act,  the  several  Courts  herein-  conrS^to 
after  mentioned,  (that  is  to  say,)  the  High  Court  of  o°e^upreme 
Chancery  of  England^  the  Court  of  Queen's  Bench, 
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the  Court  of  Common  Pleas  at  Westminster,  the 
Court  of  Exchequer,  the  High  Court  of  Admiralty, 
the  Court  of  Probate,  the  Court  for  Divorce  and 
J«P^^®d  by  Matrimonial  Causes,  and  the  London  Court  of  Bank- 
sec.©.  '  ruptcy,  shall  be  united  and  consolidated  together,  and 
shall  constitute,  under  and  subject  to  the  provisions 
of  this  Act,  one  Supreme  Court  of  Judicature  in 
England. 

The  practice  in  the  Divorce  Division  remains  unaltered.     See 
Order  LXII. 

Division  of       4.  The  Said  Supreme  Court  shall  consist  of  two 

CourtTnto    permanent  Divisions,  one  of  which,  under  the  name 

SriSnid^d  ^^  "  ^®'  Majesty's  High  Court  of  Justice,"  shall  have 

aCourtofap-  and  exercise  original  jurisdiction,  with  such  appellate 

^^{Jj^;^""*"  jurisdiction  from   inferior  Courts   as   is  hereinafter 

mentioned,  and  the  other  of  which,  under  the  name 

of  "  Her  Majesty's  Court  of  Appeal,"  shall  have  and 

exercise   appellate    jurisdiction,  with   such   original 

jurisdiction   as    hereinafter    mentioned   as    may  be 

incident  to  the  determination  of  any  appeal. 

Constitution  5.  Her  Majesty's  High  Court  of  Justice  shall  be 
of  jJStiS.'^  constituted  as  follows  :— The  first  Judges  thereof 
shall  be  the  Lord  Chancellor,  the  Lord  Chief  Justice 
of  England,  the  Master  of  the  Rolls,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron 
of  the  Exchequer,  the  several  Vice- Chancellors  of 
the  High  Court  of  Chancery,  the  Judge  of  the  Court 
of  Probate  and  of  the  Court  for  Divorce  and  Matri- 
monial Causes,  the  several  Puisne  Justices  of  the 
Courts  of  Queen's  Bench  and  Common  Pleas 
respectively,  ihe  several  Junior  Barons  of  the  Court 
of  Exchequer,  and  the  Judge  of  the  High  Court 
of  Admiralty,  except  such,  if  any,  of  the  aforesaid 
Judges  as  shall  be  appointed  ordinary  Judges  of  the 
Court  of  Appeal. 

Subject  to  the  provisions  hereinafter  contained, 
whenever  the  office  of  a  Judge  of  the  said  High 
Court  shall  become  vacant,  a  new  Judge  may  oe 
appointed  thereto  by  Her  Majesty,  by  Letters  Patent. 
All  persons  to  be  hereafter  appointed  to  fill  the 
places  of  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  and  the  Lord  Chief  Baron,  and  their 
successors  respectively,  shall  continue  to  be  appointed 
to  the  same  respective  offices,  with  the  same 
precedence,  and  by  the  same  respective  titles,  and  in 
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the  same  manner,  respectively,  as  heretofore.  Every 
Judge  who  shall  be  appointed  to  fill  the  place  of  anv 
other  Judge  of  the  said  High  Court  of  Justice  shall 
be  styled  in  his  appointment  "Judge  of  Her 
Majesty's  High  Court  of  Justice,"  and  shall  be 
appointed  in  the  same  manner  in  which  the  Puisne 
Judges  and  Junior  Barons  of  the  Superior  Courts  of 
Common  Law  have  been  heretofore  appointed  :  Pro-  Repealed  by 
vidtd  always  that  if  at  the  commencement  of  this  Act  the  isJsf  g^a' 
number  of  Puisne  Justices  and  Junior  Barons  who  shall 
become  Judges  of  the  said  High  Court  shall  exceed 
twelve  in  the  whole,  no  new  Judge  of  the  said  High 
Court  shall  be  appointed  in  the  place  of  any  such  Puisne 
Justice  or  Junior  Baron  who  shall  die  or  resign  while  such 
whole  number  shall  exceed  twelve,  it  being  intended  thut 
the  pennanent  numl)er  of  Judges  of  the  said  High  Court 
shall  not  exceed  twenty-one. 

All  the  Judges  qi'  the  said  Court  shall  have  in  all 
respects,  save  as  in  this  Act  is  otherwise  expressly 
provided,  equal  power,  authority,  and  jurisdiction ; 
and  shall  be  addressed  in  the  manner  which  is  now 
customary  in  addressing  the  Judges  of  the  Superior 
Courts  of  Common  Law. 

The  Lord  Chief  Justice  of  England  for  the  time 
being  shall  be  President  of  the  said  High  Court  of 
Justice  in  the  absence  of  the  Lord  Chancellor. 

6.  The  constitution  of  the  Court  of  Appeal  is  now 
regulated  by  sec.  4  of  the  Act  of  1875.  This  section 
is  therefore  omitted. 

7.  The  office  of  any  Judge  of  the  said  High  Court  vacancies  by 
of  Justice,  or  of  the  said  Court  of  Appeal,  may  be  Jf  j^^es" 
vacated  by  resignation  in  writing,  under  his  hand,  and  eflrect  of 
addressed  to  the  Lord  Chancellor,  without  any  deed  JJneraiTy. 
of  surrender ;  and  the  office  of  any  Judge  of  the  said 

High  Court  shall  be  vacated  by  his  being*  appointed 
a  Judge  of  the  said  Court  of  Appeal.  The  said 
Courts  respectively  shall  be  deemed  to  be  duly  con- 
stituted during  and  notwithstanding  any  vacancy  in 
the  office  of  any  Judge  of  either  of  such  Courts. 

8.  Any  barrister  of  not  less  than  ten  years'  stand-  (^ifica- 
ing  shall  be  qualified  to  be  appointed  a  Judge  of  the  judges!  Not 
said  High  Court  of  Justice ;  and  any  person  who  if  required  to 
this  Act  had  not  passed  would  have  been  qualified  by  atiiw!*"'* 
law  to  be  appointed  a  Lord  Justice  of  the  Court  of 
Appeal  in  Cfhancery,  or  has  been  a  Judge  of  the  High 
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Court  of  Justice  of  not  less  than  one  year's  standing*, 
shall  be  qualified  to  be  appointed  an  ordinary  Judge 
of  the  said  Court  of  Appeal :  Provided,  that  no  per- 
son appointed  a  Judge  of  either  of  the  said  Courts 
shall  nenceforth  be  required  to  take,  or  to  have  taken, 
the  degree  of  Serjeant-at-Law. 

9.  Repealed  by  sec.  5  of  the  Act  of  1875. 

10.  Repealed  by  sec.  8  of  the  Act  of  1876. 

11.  Every  existing  Judge,  who  is  by  thiis  Act  made 
a  Judge  of  the  High  Court  of  Justice  or  an  ordinary 
Judge  of  the  Court  of  Appeal,  shall,  as  to  tenure  of 
office,  rank,  title,  salary,  pension,  patronage,  and 
powers  of  appointment  or  dismissal,  and  all  other  pri- 
vileges and  oisqualifications^  remain  in  the  same  con- 
dition as  if  this  Act  had  not  passed ;  and,  subject  to 
the  change  efiected  in  their  jurisdiction  and  duties  by 
or  in  pursuance  of  the  provisions  of  this  Act,  each  of 
the  said  existing  Judges  shall  be  capable  of  perform- 
ing and  liable  to  perform  all  duties  which  he  would 
have  been  capable  of  performing  or  liable  to  perform 
in  pursuance  of  any  Act  of  Parliament,  law,  or  custoin 
if  tnis  Act  had  not  passed.  No  judge  appointed  before 
the  passing  of  this  Act  shall  be  required  to  act  undeir 
any  Commission  of  Assize,  Nisi  Prius,  Oyer  and  Ter^ 
miner,  or  Gaol  Delivery,  unless  he  was  so  liable  by 
usage  or  custom  at  the  commencement  of  this  Act. 

Service  as  a  Judge  in  the  High  Court  of  Justice,  ot 
in  the  Court  of  Appeal,  shall,  in  the  case  of  an  exist- 
ing Judge,  for  the  purpose  of  determining  the  length 
of  service  entitling  such  Judge  to  a  pension  on  his 
retirement,  be  deemed  to  be  a  continuation  of  his  ser- 
vice in  the  Court  of  which  he  is  a  Judge  at  the  time 
of  the  commencement  of  this  Act. 

12.  If,  in  any  case  not  expressly  provided  for  by 
this  Act,  a  liability  to  any  duty,  or  any  authority  or 
power,  not  incident  to  the  administration  of  justice  in 
any  Court,  whose  jurisdiction  is  transferred  by  this 
Act  to  the  High  Court  of  Justice,  shall  have  been 
imposed  or  conferred  by  any  statute,  law,  or  custom 
upon  the  Judges  or  any  Judge  of  any  of  such  Courts, 
save  as  hereinafter  mentioned,  every  Judge  of  the 
said  High  Court  shall  be  capable  of  performing  and 
exercising,  and  shall  be  liable  to  perform  and  em- 
powered to  exercise  every  such  duty,  authority,  and 
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power,  in  the  same  manner  as  if  this  Act  had  not 
passed,  and  as  if  he  had  been  duly  appointed  the 
successor  of  a  Judge  liable  to  such  duty,  or  possessing 
such  authority  or  power,  before  the  passing  of  this 
Act  Any  such  duty,  authority,  or  power,  imposed 
or  conferred  by  any  statute,  law,  or  custom,  in  any 
such  case  as  aforesaid,  upon  the  Lord  Chancellor,  the 
Lord  Chief  Justice  of  England,  the  Master  of  the 
Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas, 
or  the  Lord  Chief  Baron,  shall  continue  to  be  per- 
formed and  exercised  by  them  respectively,  and  by 
their  respective  successors,  in  the  same  manner  as  if 
this  Act  had  not  passed. 

13.  Subject  to  the  provisions  in  thi^  Act  contained  SiOanes  of 
with  respect  to  existing  Judges,  there  shall  be  paid  ^^. 
the  following  salaries,  which  shall  in  each  case  include 

any  pension  granted  in  respect  of  any  public  office 
previously  filled  by  him,  to  which  the  Judge  may  be 
entitled ', 

To  the  Lord  Chancellor,  the  sums  hitherto  payable 

to  him; 
To  the  Lord  Chief  Justice  of  England,  the  Master 
of  the  Rolls,  the  Lord  Chief  Justice  of  the  Com- 
mon Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  the  same  annual  sums  which  the 
holders  of  these  offices  now  respectively  re- 
ceive ', 
To  each  of  the  ordinary  Judges  of  the  Court  of 

Appeal ;  and 
To  each  of  the  other  Judges  of  the  High  Court 
of  Justice,  the  sum  of  five  thousand  pounds  a 
year. 
No  salarif  shall  le  paydble  to  any  additioiml  Jvdge  of  Repealed  by 
ike  Court  qf  Appeal  appointed  under  this  Act ;  hut  no-  ac^  of  1876. 
thing  in  this  Act  shall  in  any  way  prejudice  the  right  qf 
any  such  individtial  Judge  to  any  pension  to  which  he  may 
be  by  law  entitled. 

14.  Her  Majesty  may,  by  Letters  Patent,  grant  to  Retiring 
any  Judge  of  the  High  Court  of  Justice,  or  to  any  ft!ture°*  ^^ 
ordinary  Judge  of  the   Court   of  Appeal  who   has  J^^g^^f 
served  tor  fifteen  years  as  a  Judge  in  such  Courts,  or  of  Justice, 
either  of  them,  or  who  is  disabled  by  permanent  in-  J^^Judges 
firmity  from  the  performance  of  the  duties  of  his  of  court  of 
office,  a  pension,  by  way  of  annuity,  to  be  continued    ^^^ 
during  his  life  : 

In  the  case  of  the  Lord  Chief  Justice  of  England, 
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the  Master  of  the  Rolls,  the  Lord  Chief  Justice 
of  the  Common  Pleas,  and  the  Lord  Chief  Baron 
of  the  Exchequer,  the  same  amount  of  pension 
which  at  present  might  under  the  same  circum- 
stances be  granted  to  the  holder  of  the  same 
office: 
In  the  case  of  any  ordinary  Judge  of  the  Court  of 
Appeal  or  any  other  Judge  of  the  High  Court 
of  J  ustice,  the  same  amount  of  pension  which  at 
present  might  under  the  same  circumstances 
oe  granted  to  a  Puisne  Justice  of  the  Court  of 
Queen's  Bench. 

Salaries  and  15.  Subject  to  the  provisions  of  this  Act  contained 
to  te^d.*^  with  respect  to  existing  Judges,  the  salaries,  allow- 
ances, and  pensions  payable  to  the  Judges  of  the 
High  Court  of  Justice,  and  the  ordinary  Judges  of 
the  Court  of  Appeal  respectively,  shall  be  charged  on 
and  paid  out  of  the  Consolidated  Fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  the 
growing  produce  thereof :  such  salaries  and  pensions 
shall  grow  due  from  day  to  day,  but  shall  be  payable 
to  the  persons  entitled  thereto,  or  to  their  executors 
or  administrators,  on  the  usual  quarterly  days  of 
payment,  or  at  such  other  periods  in  every  year  as 
the  Treasury  may  from  time  time  determine. 


Part  IL 
Jurisdiction  and  Law, 

jurisdic-  16-  The  High  Court  of  Justice  shall  be  a  Superior 

Courtof^ui  Co^r*  of  Record,  and  subject  as  in  this  Act  men- 
ace, tioned,  there  shall  be  transferred  to  and  vested  in  the 
said  High  Court  of  Justice  the  jurisdiction  which,  at 
the  commencement  of  this  Act,  was  vested  in,  or 
capable  of  being  exercised  by,  all  or  any  of  the 
Courts  following :  (that  is  to  say,) 

(1.)  The  High  Court  of  Chancery,  as  a  Common 
Law  Court,  as  well  as  a  Court  of  Equity, 
including  the  Jurisdiction  of  the  Master  of 
the  Rolls,  as  a  Judge  or  Master  of  the 
Court  of   Chancery,   and   any  jurisdiction 
exercised  by  him  in  relation  to  the  Court  of 
Chancery  as  a  Common  Law  Court; 
(2.)  The  Court  of  Queen's  Bench  ; 
(8.)  The  Court  of  Common  Pleas  at  Westminster ; 
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(4.)  The    Court  of    Exchequer,   as    a  Court  of 
Revenue,  as  well  as  a  Common  Law  Court ; 
(5.)  The  High  Court  of  Admiralty ; 
(6.)  The  Court  of  Probate  ; 
(7.)  The  Court  for  Divorce  and  Matrimonial  Causes; 
(8.)   The  London  Court  of  Bankruptcy.  Bepeaied  by 

(9.)  The  Court  of  Common  Pleas  at  Lancaster ;      ^ilm^"" 
(10.)  The  Court  of  Pleas  at  Durham  ; 
(11.)  The  Courts  created  by  Commissions  of  Assize, 
oi  Oyer  and  Terminer,  and  of  Gaol  Delivery, 
or  any  of  such  Commissions  : 
The  jurisdiction  by  this  Act  transferred  to  the 
High  Court  of  Justice  shall  include  (subject  to  the 
exceptions    hereinafter    contained)   the    jurisdiction 
which,  at  the  commencement  of  this  Act,  was  vested 
in,  or  capable  of  being  exercised  by,  all  or  any  one  or 
more  of  the  Judges  of  the  said  Courts,  respectively, 
sitting  in  Court  or  Chambers,  or  elsewhere,  when 
acting  as  Judges  or  a  Judge,  in  pursuance  of  any 
statute,  law,  or  custom,  and  all  powers  given  to  any 
such  Court,  or  to  any  such  Judges  or  Judffe,  by  any 
statute;  and  also  all  ministerial  powers,  duties,  and 
authorities,  incident  to  any  and  every  part  of  the 
jurisdictions  so  transferred. 

17.  There  shall  not  be  transferred  to  or  vested  in  Jurisdiction 
the  said  High  Court  of  Justice,  by  virtue  of  ihis  ferriTto" 
Act, —  **»^  ^*»'*- 

(1.)  Any  appellate  jurisdiction  of  the  Court  of 
Appeal  in  Chancery,  or  of  the  same  Court 
sitting  as  a  Court  ot  Appeal  in  Bankruptcy ; 

(2.)  Any  jurisdiction  of  the  Court  of  Appeal  in 
Chancery  of  the  County  Palatine  of  Lan- 
caster : 

(3.)  Any  jurisdiction  usually  vested  in  the  Lord 
Chancellor  or  in  the  Lords  Justices  of 
Appeal  in  Chancery,  or  either  of  them,  in 
relation  to  the  custody  of  the  persons  and 
estates  of  idiots,  lunatics,  and  persons  of 
unsound  mind ; 

(4.)  Any  jurisdiction  vested  in  the  Lord  Chan- 
cellor in  relation  to  grants  of  Letters 
Patent,  or  the  issue  of  commissions  or  other 
writings,  to  be  passed  under  the  Great  Seal 
of  the  United  Kingdom ; 

(o.)  Any  jurisdiction  exercised  by  the  Lord  Chan- 
cellor in  right  of   or  on  behalf  of   Her 
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Majesty  as  visitor  of  any  College,  or  of  any 
charitaole  or  other  foundation ; 
(6.)  Any  jurisdiction  of  the  Master  of  the  Rolls  in 
relation  to  records  in  London  or  elsewhere 
in  England. 

£!S!feSid'      18.  The  Court  of  Appeal  established  by  this  Act 

to  Court  of    shall  be  a  Superior  Court  of  Record,  and  there  shall 

Appeal.        1^  transferred  to    and  vested    in    such    Court  all 

jurisdiction  and  powers  of  the  Court  following :  (that 

is  to  say,) 

(1.)  All  jurisdiction  and  powers  of  the  Lord 
Chancellor,  and  of  the  Court  of  Appeal  in 
Chancery  in  the  exercise  of  his  and  its 
appellate  jurisdiction,  and  of  the  same  Court 
as  a  Court  of  Appeal  in  Bankruptcy ; 

(2.)  All  jurisdiction  and  powers  of  the  Court  of 
Appeal  in  Chancery  of  the  county  palatine 
of  Lancaster,  and  all  jurisdiction  and  powers 
of  the  Chancellor  of  the  duchy  and  county 
palatine  of  Lancaster  when  sitting  alone  or 
apart  from  the  Lords  Justices  of  Appeal  in 
*  Chancery  as  a  Judge  of  re-hearing  or 
appeal  from  decrees  or  orders  of  the  Court 
or  Chancery  of  the  county  palatine  of 
Lancaster ; 

(•8.)  All  jurisdiction  and  powers  of  the  Court  of  the 
Lord  Warden  of  the  Stannaries  assisted  by 
his  assessors,  including  all  jurisdiction  and 
powers  of  the  said  Lord  Warden  when 
sitting  in  his  capacity  of  Judge  ; 

(4.)  All  jurisdiction  and  powers  of  the  Court  of 
Exchequer  Chamber; 

(5.)  All  jurisdiction  vested  in  or  capable  of  being 
exercised  by  Her  Majesty  in  Council,  or  the 
Judicial  Committee  of  Her  Majesty's  Privy 
Council,  upon  appeal  from  any  judgment  or 
order  of  the  High  Court  of  Admiralty,  or 
from  any  order  in  lunacy  made  by  the  Lord 
Chancellor,  or  any  other  person  having 
jurisdiction  in  lunacy. 

As  to  Jurisdiction  of  the  Chancery  Court  of  the  County 
Palatine  of  Lancaster,  see  Be  Alison's  Trusts,  8Ch.  D.  1.  Re 
Longdendale  Cotton  Co.,  8  Ch.  I).  150.  Lee  v.  Nuttall,  48  L.  J. 
ch.  616. 

Hjgh^Co^iT      19-  The  said  Court  of  Appeal  shall  have  juris- 
diction and  power  to  hear  and  determine  Appeals 
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from  any  judgment  or  order,  save  as  hereinafter 
mentioned  of  Her  Majesty's  High  Court  of  Justice, 
or  of  any  Judges  or  Judge  thereof,  subject  to  the 
provisions  of  this  Act,  and  to  such  Rules  and  Orders 
of  Court  for  regulating  the  terms  and  conditions  on 
which  such  Appeals  shall  be  allowed,  as  may  be  made 
pursuant  to  this  Act. 

For  all  the  purposes  of  and  incidental  to  the 
hearing  and  determination  of  any  Appeal  within  its 
jurisdiction,  and  the  amendment,  execution,  and 
enforcement  of  any  judgment  or  order  made  on  any 
such  Appeal,  and  lor  the  purpose  of  every  other 
authority  expressly  given  to  the  Court  of  Appeal  by 
this  Act,  the  said  Court  of  Appeal  shall  have  all  the 
power,  authority,  and  jurisdiction  by  this  Act  vested 
in  the  High  Court  of  Justice. 

Ab  Appeal  will  lie  under  this  section  from  a  decision  upon 
a  special  case  stated  by  an  umpire  under  the  Lands  Clauses  Act, 
1845.     Bidder  v.  N,  Stafford  By.  Co.,  4  Q.  B.  D.  412. 

20.  See  now  sec.  S  of  the  App.  Jur.  Act,  1876.      g.  ^pp.  ^ 

Juris.  Act 

31.  See  now  sec.  14  of  the  App.  Jur.  Act,  1876.     i®^*- 

Bepealed  by 

22.  From  and  after  the  commencement  of  this  Act  jurfg^^Xct. 
the  several  jurisdictions  which  by  this  Act  are  i876. 
transferred  to  and  vested  in  the  said  High  Court  of  Transfer  of 
Justice  and  the  said  Court  of  Appeal  respectively  busineS. 
shall  cease  to  be  exercised,  except  by  the  said  High 
Court  of  Justice  and  the  said  Court  of  Appeal 
respectively,  as  provided  by  this  Act ;  and  no  ftirther 
or  other  appointment  of  any  Judge  to  any  Court 
whose  jurisoiction  is  so  transferred  shall  be  made 
except  as  provided  by  this  Act :  Provided,  that  in  all 
causes,  matters,  and  proceedings  whatsoever  which 
shall  have  been  fiiUy  heard,  and  in  which  judgment 
shall  not  have  been  given,  or  having  been  given  shall 
not  have  been  signed,  drawn  up,  passed,  entered,  or 
otherwise  perfected  at  the  time  appointed  for  the 
commencement  of  this  Act,  such  judgment,  decree, 
rule,  or  order  may  be  given  or  made,  signed,  drawn 
im,  passed,  entered,  or  perfected  respectively,  after 
the  commencement  of  this  Act,  in  the  name  of  the 
same  Court,  and  by  the  same  judges  and  officers,  and 
generally  in  the  same  manner,  in  all  respects  as 
if  this  Act  had  not  passed  ;  and  the  same  shall  take 
effect,  to  all  intents  and  purposes,  as  if  the  same  had 
been  duly  perfected  before  the  commencement  of  this 
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Act ;  and  every  judgment,  decree,  rule,  or  order  of 
any  Court  whose  jurisdiction  is  hereby  transferred  to 
the  said  High  Court  of  Justice  or  the  said  Court  of 
Appeal,  which  shall  have  been  duly  perfected  at  any 
time  before  the  commencement  of  tnis  Act,  may  be 
executed  and  enforced,  and,  if  necessary,  amended  or 
discharged  by  the  said  High  Court  of  Justice  and  the 
said  Court  of  Appeal  respectively,  in  the  same  manner 
as  if  it  had  been  a  judgment,  decree,  rule,  or  order  of 
the  said  High  Court  or  of  the  said  Court  of  Appeal ; 
and  all  causes,  matters,  and  proceedings  whatsoever, 
whether  Civil  or  Criminal,  which  shall  be  pending  in 
any  of  the  Courts  whose  jurisdiction  is  so  transferred 
as  aforesaid  at  the  commencement  of  this  Act,  shall 
be  continued  and  concluded,  as  follows  (that  is  to 
say),  in  the  case  of  proceedings  in  Error  or  on  Appeal, 
or  of  proceedings  before  the  Court  of  Appeal  in 
Chancery,  in  and  before  Her  Majesty's  Court  of 
Appeal;  and,  as  to  all  other  proceedings,  in  and 
before  Her  Majesty's  High  Court  of  Justice.  The 
said  Courts  respectively  shall  have  the  same  juris- 
diction in  relation  to  all  such  causes,  matters,  and 
proceedings  as  if  the  same  had  been  commenced  in 
the  said  High  Court  of  Justice,  and  continued  therein 
(or  in  the  said  Court  of  Appeal,  as  the  case  may  be) 
down  to  the  point  at  which  the  transfer  takes  place  ; 
and,  so  far  as  relates  to  the  form  and  manner  of 
procedure,  such  causes,  matters,  and  proceedings,  or 
any  of  them,  may  be  continued  and  concluded,  in  and 
before  the  said  Courts  respectively,  either  in  the  same 
or  the  like  manner  as  they  would  nave  been  continued 
and  concluded  in  the  respective  Courts  from  which 
they  shall  have  been  transferred  as  aforesaid,  or 
according  to  the  ordinary  course  of  the  said  High 
Court  of  Justice  and  the  said  Court  of  Appeal 
respectively  (so  far  as  the  same  may  be  applicable 
thereto),  as  the  said  Courts  respectively  may  think  fit 
to  direct. 

Rules  M  to  23>  The  jurisdiction  by  this  Act  transferred  to 
jariSictUMj.  ^^®  ^^^^  High  Court  of  Justice  and  the  said  Court 
of  Appeal  respectively  shall  be  exercised  (so  far  as 
regards  procedure  and  practice)  in  the  manner  pro- 
vided by  this  Act,  or  by  such  Eules  and  Orders  of 
Court  as  may  be  made  pursuant  to  this  Act ;  and 
where  no  special  provision  is  contained  in  this  Act  or 
in  any  such  Rules  or  Orders  of  Court  with  reference 


Jurisdiction  and  Law.  1 1 

thereto,  it  shall  be  exercised  as  nearly  as  may  be  in 
the  same  manner  as  the  same  might  have  been  exer- 
cised by  the  respective  Courts  from  which  such  juris- 
diction shall  have  been  transferred,  or  by  any  of  such 
Courts. 

24.  In  every  civil  cause  or  matter  commenced  in  i*w  and 
the  Hi^h  Court  of  Justice,  law  and  equity  shall  be  bewn-*^ 
administered  by  the  High  Court  of  Justice  and  the  JJJJfJf^^ 
Court  of  Appeal  respectively  according*  to  the  Rules  tered. 
following : 

(1.)  If  any  plaintiff  or  petitioner  claims  to  be  en- 
titled to  any  equitable  estate  or  right,  or  to 
relief  upon  any  equitable  ground  against 
any  deed,  instrument,  or  contract,  or  against 
any  right,  title,  or  claim  whatsoever  asserted 
by  any  defendant  or  respondent  in  such 
cause  or  matter,  or  to  any  relief  founded 
upon  a  legal  right,  which  heretofore  could 
only  have  been  given  by  a  Court  of  Equity, 
the  said  Courts  respectively,  and  every 
Judge  thereof,  shall  give  to  such  plaintiff 
or  petitioner  such  and  the  same  relief  as 
ougnt  to  have  been  given  by  the  Court  of 
Chancery  in  a  suit  or  proceeding  for  the 
same  for  the  like  purpose  properly  instituted 
before  the  passing  ot  this  Act. 
(2.)  If  any  defendant  claims  to  be  entitled  to  any 
equitable  estate  or  right,  or  to  relief  upon 
any  equitable  ground  against  any  deed,  in- 
strument, or  contract,  or  against  any  right, 
title,  or  claim  asserted  by  any  plaintiff  or 
petitioner  in  such  cause  or  matter,  or  alleges 
any  ground  of  equitable  defence  to  anv 
claim  of  the  plaintiff  or  petitioner  in  such 
cause  or  matter,  the  said  Courts  respectively, 
and  every  Judge  thereof,  shall  give  to  every 
equitable  estate,  right,  or  ground  of  relief 
so  claimed,  and  to  every  equitable  defence 
so  alleged,  such  and  the  same  effect,  by  way 
of  defence  against  the  claim  of  such  plaintiff 
or  petitioner,  as  the  Court  of  Chancery  ought 
to  have  given  if  the  same  or  the  like  matters 
had  been  relied  on  by  way  of  defence  in  any 
suit  or  proceeding  instituted  in  that  Court 
for  the  same  or  the  like  purpose  before  the 
passing  of  this  Act. 
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(3.)  The  said  Courts  respectively,  and  every  Judge 
thereof,  shall  also  have  power  to  grant  to 
any  defendant  in  respect  of  any  equitable 
estate  or  right,  or  other  matter  of  equity, 
and  also  in  respect  of  any  legal  estate^  right, 
or  title  claimed  or  asserted  oy  him,  all  such 
relief  against  any  plaintiff  or  petitioner  as 
such  defendant  snail  have  properly  claimed 
by  his  pleading,  and  as  the  said  Courts  re- 
spectively, or  any  Judge  thereof,  might  have 
granted  in  any  suit  instituted  for  that  pur- 
pose by  the  same  defendant  against  the  same 
plaintiff  or  petitioner;  and  also  all  such 
relief  relating  to  or  connected  with  the  ori- 
ginal subject  of  the  cause  or  matter,  and  in 
like  manner  claimed  against  any  other  per- 
son, whether  already  a  party  to  the  same 
cause  or  matter  or  not,  wno  shall  have  been 
duly  served  with  notice  in  writing  of  such 
claim  pursuant  to  any  Rule  of  Court  or  any 
Order  of  the  Court,  as  might  properly  have 
been  granted  against  such  person  if  he  had 
been  made  a  defendant  to  a  cause  duly  in- 
stituted by  the  same  defendant  for  the  like 
purpose ;  and  every  person  served  with  any 
such  notice  shall  thenceforth  be  deemed  a 
party  to  such  cause  or  matter,  with  the  same 
rights  in  respect  of  his  defence  against  such 
claim,  as  if  he  had  been  duly  sued  in  the 
ordinary  way  by  such  defendant. 

(4.)  The  said  Courts  respectively,  and  every  Judge 
thereof,  shall  recognise  and  take  notice  of 
all  equitable  estates,  titles,  and  rights,  and 
all  equitable  duties  and  liabilities  appearing 
incidentally  in  the  course  of  any  cause  or 
matter,  in  the  same  manner  in  which  the 
Court  of  Chancery  would  have  recognised 
and  taken  notice  of  the  same  in  any  suit  or 
proceeding  duly  instituted  therein  before  the 
passing  of  this  Act. 
,  (5.)  No  cause  or  proceeding  at  any  time  pending 
in  the  High  Court  of  Justice,  or  before  the 
Court  of  Appeal,  shall  be  restrained  by  pro- 
hibition or  injunction  ;  but  every  matter 
of  equity  on  which  an  injunction  against  the 
prosecution  of  any  such  cause  or  proceeding 
might  have  been  obtained,  if  this  Act  had 
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not  passed^  either  uncoiidition&lly  or  on  any 
terms  or  conditions,  may  be  relied  on  by 
way  of  defence  thereto :  Provided  always, 
that  nothing  in  this  Act  contained  shall 
disable  either  of  the  said  Courts  from 
directing  a  stay  of  proceedings  in  any  cause 
or  matter  pending  oefore  it  if  it  shall  think 
fit ;  and  any  person,  whether  a  party  or  not 
to  any  such  cause  or  matter,  who  would 
have  been  entitled,  if  this  Act  had  not 
passed,  to  apply  to  any  Court  to  restrain  the 
prosecution  thereof,  or  who  may  be  entitled 
to  enforce,  by  attachment  or  otherwise,  any 
Judgment,  Decree,  Rule,  or  Order,  contrary 
to  which  all  or  any  part  of  the  proceedings 
in  such  cause  or  matter  may  have  been 
taken,  shall  be  at  liberty  to  apply  to  the 
said  Courts  respectively,  by  motion  in  a 
summary  way,  for  a  stay  of  proceedings  in 
such  cause  or  matter,  either  generally,  or  so 
far  as  may  be  necessary  for  tne  purposes  of 
justice ;  and  the  Court  shall  thereupon  make 
such  Order  as  shall  be  just. 

(6.)  Subject  to  the  aforesaid  provisions  for  giving 
effect  to  equitable  rights  and  other  matters 
of  equity  in  manner  aforesaid,  and  to  the 
other  express  provisions  of  this  Act,  the  said 
Courts  respectively,  and  every  Judge  thereof, 
shall  recognise  and  give  effect  to  all  legal 
claims  and  demands,  and  all  estates,  titles, 
rights,  duties,  obligations,  and  liabilities 
existing  by  the  Common  Law  or  by  any 
custom,  or  created  by  any  Statute,  m  the 
same  manner  as  the  same  would  have  been 
recognised  and  given  effect  to  if  this  Act 
had  not  passed  by  any  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  said 
High  Court  of  Justice. 

(7.)  The  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  in  the  exercise  of  the 
jurisdiction  vested  in  them  by  this  Act  in 
every  cause  or  matter  pending  before  them 
respectively,  shall  have  power  to  grant, 
and  shall  grant,  either  absolutely  or  on 
such  reasonable  terms  and  conditions  as 
to  them  shall  seem  just,  all  such  remedies 
whatsoever  as  any  of  the  parties  thereto  may 
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appear  to  be  entitled  to  in  respect  of  any 
and  every  legal  or  equitable  claim  properly 
brought  forward  by  them  respectively  in 
such  cause  or  matter  ;  so  that^  as  far  as 
possible,  all  matters  so  in  controversy 
between  the  said  parties  respectively  may  be 
completely  and  finally  determined,  and  all 
multiplicity  of  legal  proceedings  concerning 
any  of  such  matters  avoided. 

The  Court  of  Bankruptcy  may  still  restrain  an  action  in  another 
Court.  Ex  parte  IXtton,  I  Ch.  D.  657.  But  one  Division  of  the 
High  Court  cannot  restrain  any  proceedings  in  another.  Wright 
V.  Redgrave,  11  Ch.  D.  24. 

Staying  execution  on  an  award  in  another  Division  would  be 
similar  in  eftect  to  interfering  by  injunction.  PoweU  v.  Jewesbury, 
9  Ch.  D.  34. 

A  defendant  is  entitled  to  have  further  proceedings  in  an  action 
stayed  where  the  plaintiff  seeks  to  proceed,  notwithstanding  his 
agreement  to  compromise.     Eden  v.  Naish,  7  Ch.  D.  781. 

In  an  administration  suit  the  absence  of  a  general  representa- 
tive of  the  estate  must  be  rectified,  as  the  administrator  ad  litem 
was  insufficient  for  finally  determining  the  cause  or  matter  when 
the  object  of  the  suit  was  to  establish  the  title  of  the  plaintiff  as 
sole  next  of  kin.     DowdesweU  v.  Dowdeswell,  9  Ch.  D.  294. 


Rules  of  law 
npon  certain 
points. 


Statutes  of 
Limitation 
inapplicable 
to  express 
trusts. 


Equitable 
waste. 


Merger. 


25.  And  whereas  it  is  expedient  to  take  occasion  of 
the  union  of  the  several  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  said  Hi^h  Court  of  Justice 
to  amend  and  declare  the  Law  to  be  hereafter 
administered  in  England,  as  to  the  matters  next 
hereinafter  mentioned  :  Be  it  enacted  as  follows : 
(1.)  Repealed  by  sec.  10  of  the  Act  lS7b,  which 

is  substituted  for  it. 
(2.)  No  claim  of  a  cestui  qui  trust  against  his 
trustee  for  any  property  held  on  an  express 
trust,  or  in  respect  of  any  breach  of  such 
trust,  shall  be  held  to  be  barred  by  any 
Statute  of  Limitations. 
(3.)  An  estate  for  life  without  impeachment  of 
waste  shall  not  confer  or  be  deemed  to  have 
conferred  upon  the  tenant  for  life  any  lejial 
right  to  commit  waste  of  the  description 
known  as  equitable  waste,  unless  an  inten- 
tion to  confer  such  right  shall  expressly 
appear  by  the  instrument  creating  such 
estate. 
(4.)  There  shall  not,  after  the  commencement  of 
this  Act,  be  any  merger  by  operation  of  law 
only  of  any  estate,  the  beneficial  interest  in 
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which  would  not  be  deemed  to  be  merged 
or  exting^shed  in  equity. 

(5.)  A  mortgagor  entitled  for  the  time  being  to  Suits  for 
the  possession  or  receipt  of  the  rents  and  SfuUS  b" 
profits  of  any  land  as  to  which  no  notice  of  mortgagor*, 
his  intention  to  take  possession  or  to  enter 
into  the  receipt  of  the  rents  and  profits 
thereof  shall  have  been  given  'by  the  mort- 
gagee, may  sue  for  such  possession,  or  for 
the  recovery  of  such  rents  or  profits,  or  to 
prevent  or  recover  damages  in  respect  of  any 
trespass  or  other  wrong  relative  thereto,  in 
his  own  name  only,  unless  the  cause  of  action 
arises  upon  a  lease  or  other  contract  made 
by  him  jointly  with  any  other  person. 

(6.)  Any  absolute  assignment,  by  writing  under  Assijrnment 
tne  hand  of  the  assignor  (not  purporting  to  chaSfin  "** 
be  by  way  of  charge  only),  of  any  debt  or  •ction. 
other  legal  chose  in  action,  of  which  express 
notice  in  writing  shall  have  been  given  to 
the  debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled 
to  receive  or  claim  such  debt  or  chose  in 
action,  shall  be,  and  be  deemed  to  have 
been  effectual  in  law  (subject  to  all  equities 
which  would  have  been  entitled  to  priority 
over  the  right  of  the  assignee  if  this  Act 
had  not  passed,)  to  pass  and  transfer  the 
legal  right  to  such  debt  or  chose  in  action 
from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the 
power  to  give  a  good  discharge  for  the 
same,  without  the  concurrence  of  the 
assignor :  Provided  always,  that  if  the 
debtor,  trustee,  or  other  person  liable  in 
respect  of  such  debt  or  chose  in  action  shall 
have  had  notice  that  such  assignment  is 
disputed  by  the  assignor  or  any  one  claim- 
ing under  him,  or  of  any  other  opposing 
or  conflicting  claims  to  such  debt  or  chose 
in  action,  he  shall  be  entitled,  if  he  think  fit, 
to  call  upon  the  several  persons  making 
claim  thereto  to  interplead  concerning  the 
same,  or  he  may,  if  he  think  fit,  pay  the 
same  into  the  High  Court  of  Justice  under 
and  in  conformity  with  the  provisions  of  the 
Acts  for  the  relief  of  trustees. 
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stipulations 
not  of  the 
essenoe  of 
oontrActs. 


Iixjuuctions 
aud  re- 
ceivers. 


Daraafre!<  by 
collisions  at 
sea. 


Infants. 


Cases  of 
conflict  not 
enumerated. 


It  would  a||pear  that  proceedings  maybe  takeo  under  the  latter 
portion  of  tnis  sub-section  without  waiting  till  action  brought. 
{Re  New  Hambwrgh  By.  Co.,  W.  N.  1876,  289.) 

(7.)  Stipulations  in  contracts,  as  to  time  or  other- 
wise, which  would  not  before  the  passing  of 
this  Act  have  been  deemed  to  be  or  to  have 
become  of  the  essence  of  such  contracts  in 
a  Court  of  Equity,  shall  receive  in  all  Courts 
the  same  construction  and  effect  as  they 
would  have  heretofore  received  in  equity. 

(8.)  A  mandamus  or  an  injunction  may  be  granted 
or  a  receiver  appointed  by  an  interlocutory 
Order  of  the  Court  in  all  cases  in  which  it 
shall  appear  to  the  Court  to  be  just  or  con- 
venient that  such  Order  should  be  made ; 
and  any  such  Order  may  be  made  either  un- 
conditionally or  upon  such  terms  and  con- 
ditions as  the  Court  shall  think  just;  and  if  an 
injunction  is  asked,  either  before,  or  at,  or  after 
the  hearing  of  any  cause  or  matter, to  prevent 
any  threatened  or  apprehended  waste  or  tres- 
pass, such  injunction  may  be  granted,  if  the 
Court  shall  think  fit,  whether  the  person 
against  whom  such  injunction  is  sought  is  or 
is  not  in  possession  under  any  claim  of  title  or 
otherwise,  or  (if  out  of  possession)  does  or 
does  not  claim  a  right  to  do  the  act  sought 
to  be  restrained  under  any  colour  of  title  ; 
and  whether  the  estates  claimed  by  both  or  by 
either  of  the  parties  are  legal  or  equitable. 

(9.)  In  any  cause  or  proceeding  for  damages  aris- 
ing out  of  a  collision  between  two  ships,  if 
both  ships  shall  be  found  to  have  been  in 
fault,  the  rules  hitherto  in  force  in  the  Court 
of  Admiralty,  so  fer  as  they  have  been  at 
variance  with  the  rules  in  force  in  the 
Courts  of  Common  Law  shall  prevail. 

(10.  In  questions  relating  to  the  custody  and  edu- 
cation of  infants  the  Rules  of  Equity  shall 
prevail. 

(11.)  Generally  in  all  matters  not  hereinbefore 
particularly  mentioned,  in  which  there  is 
any  conflict  or  variance  between  the  Rules 
of  Equity  and  the  Rules  of  the  Common 
Law  with  reference  to  the  same  matter,  the 
rules  of  Equity  shall  prevail. 

This  Motion  treats  of  matters  too  extensire  to  be  adequately 
discussed  within  the  scope  of  this  work.    The  following  brief 
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remarks  and  cases  decided  for  the  most  part  since  the  passing  of 
the  Act  may  be  found  useful  to  the  practitioner. 

A  mortgagor  in  receipt  of  the  rents  and  profits  may  maintain  Mortgagor. 
an  action  on  a  covenant  to  restrain  a  defendant  from  using  a 
building  as  a  beer-house  without  joining  the  mortgagee.    Fair- 
dough  V.  Marshall,  4  Ex.  1).  37. 

As  to  the  assignee  of  a  chose  in  action  joining  the  assignor  as  Assignee  of 
co-plaintiff,  see   Turquand  v.  Fearon.  4  Q.  B.  D.  280.     Order  <;*»<>?« »" 
XWl.  2, post.  ^^*^«- 

Mandamus. 

The  duty  of  which  it  is  sought  to  compel  the  performance 
must  be  one  of  a  public  nature,  and  under  the  section  of  the  C.  L. 
P.  Act,  1854,  must  have  been  one  in  fulfilment  of  which  the 
plaintiff  was  personally  interested.  {Benson  v.  Pai*Z,  6  E.  &  B. 
273.) 

A  writ  of  mandamus  is  a  prerogative  writ,  and  not  a  writ  of  J>'8cre- 
right,  and  it  is  in  this  sense  m  the  discretion  of  the  Court  whether  *®'**'7- 
it  shall  be  granted  or  not ;  but  where  the  judges  grant  a  peremp> 
tory  mandamus,  such  a  decision  is  subject  to  review.  {Beg,  v. 
Churchwardens  of  All  ISaints,  1  App.  Cas.  611.)  The  Court  will 
not  issue  a  mandamus  against  a  public  body  when  the  perform- 
ance of  the  duty  sought  to  be  enforced  is  impossible  by  reason  of 
the  want  of  funds.     {Be  Bristol  &  Somerset  By.,  3  Q.  B.  D.  10.) 

A  mandamus  will  lie  airainst  a  chartered  Company  to  compel  Companies, 
the  Company  to  place  a  plaintiff  on  the  register.  {Norris  v.  Irish 
Land  Co.,  8  E.  &  B.  512.)  A  summary  remedy  is  given  by  Sec. 
35  of  the  Companies  Act,  1862,  (25  &  26  Vict.  c.  89,)  to  a  per- 
son who  is  aggrieved  bv  his  name  being  without  sufficient  cause 
inserted  in  or  omitted  from  the  register  and  the  Companies  Act, 
1867,  30  &  31  Vict.  c.  131,  26,  gives  power  to  the  transferor  of 
shares  to  make  an  application  to  have  the  name  of  the  transferee 
placed  on  the  register.  (See  Ward  v.  Henry^s  case,  L.  R.  2  Ch. 
431.) 

A  mandamus  will  be  granted  to  levy  a  rate  to  pay  a  debt,  and  Statute  of 
the  Statute  of  Limitations  does  not  bar  an  application  for  such  a  l-in^tations. 
writ.     ( Ward  v.  Lowndes,  1  E.  &  E.  940.) 

The  mandamus  spoken  of  in  this  section  is  not  the  prerogative  Meaning  of, 
mandamus,  but  only  a  mandamus  which  must  be  granted  to  direct  j?  **>"  see- 
the performance  of  some  act,  of  something  to  be  done  which  is 
the  result  of  an  action  where  an  action  will  lie."     (Per  Brett  L. 
J.  Olossop  V.  Heston  Local  Board,  12  Ch.  D.  122  ;  and  see  Be 
Paris  Bink  Cb.,  6Ch.  D.  731.) 

See  farther,  "  Tapping  on  Mandamus." 

Injunction. 

This  section  has  considerably  enlarged  the  powers  of  the  Court 
by  fusing  the  extensive  powers  given  by  the  C.  L.  P.  Act,  1854, 
wees.  79,  81,  82,  with  tne  jurisdiction  formerly  exercised  by  a 
Court  of  Equity  ;  the  principles  remain  the  same,  and  it  is  with 
regard  to  those  settled  legal  reasons  or  principles  that  the  Court 
will  decide  what  terais  and  conditions  are  just.  (Beddow  v. 
Beddow,  9  Ch.  D.  89 ;  Shaw  v.  E,  of  Jersey,  4  C.  P.  D.  359 ; 
Gaskin  v.  Balls,  13  Ch.  D.  324.)  It  must  be  "just  as  well  as 
convenient."   {Lay  v.  Brownrigg,  10  Ch.  D.  294.) 

A  foreign  sovereign  who  submits  to  be  made  a  defendant  in  an  Jurisdiction, 
action,  for  the  purpose  of  empowering  the  Court  to  make  an  order, 
does  not  thereby  part  with  any  of  his  rights.  (  Vavasseur  v.  Kru^^ 
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9  Ch.  D.  351.)    In  tbe  absence  of  any  equity  to  justify  them,  the 
Courts  in  this  country  will  not  restrain  by  injunction  a  plaintiflT 
from  proceeding  in  a  foreign  Court.  {Fletcher  v.  Bodgers^  27,  W. 
R.  97.) 
Telegrram.  A  notice  granting  an  injunction  may  be  given  by  telegram. 

A  sheriflPs  officer  who  receives  such  a  notice  should  inquire  by 
telegraph  to  see  if  it  be  bona  fide;  Ex  parte  Langleyt  13  Ch.  D. 
110,  in  which  case  it  was  held  that  a  London  solicitor  who  obtains 
an  order  restraining  a  sale  in  the  country  ought  to  telegraph  to 
his  agent  at  the  place  and  ask  him  to  give  notice  to  the  persons 
affected  ;  and  see  also  Be  Bryant^  4  Ch.  D.  98. 

The  Court  will  restrain  the  committee  of  a  club  from  acting 
improperly  in  a  matter  of  expelline:  a  member.  {Fisher  v.  Keave, 
11  Ch.  D.  353;  Labovchere  v.  Earl  of  Whamdiffe,  13  Ch.  D. 
346.)  An  injunction  will  be  granted  to  restrain  the  publication  of 
matter  injurious  to  the  plaintiff's  trade,  and  which  a  jury  have 
found  to  be  libellous.     {Saa^  v.  Easterbrookj  3  C.  P.  D.  339.) 

Such  an  application  should  not  be  made  by  an  interlocutory 
motion.     {TJuyrley^a  Food  Co.  v.  Massam,  6  Ch.  D.  582.) 

An  injunction  will  be  granted  to  restrain  the  exportation  ot 
goods  under  a  trade-mark  likely  to  deceive  a  foreign  though  not 
a  home  purchaser.  {Orr  Ewinq  v.  Johnston^  13  Ch.  D.  434.) 
Where  a  plaintiff  has  established  his  right  to  a  perpetual  injunc- 
tion, the  Court  has  no  power  to  oblige  him  to  accept  damages  in 
lieu  of  an  injunction.     {Krehl  v.  Burrell,  11  Ch.  D.  146.) 

In  Ex  parte  McPhaUy  48  L.  J.  Ch.  415,  Jessel  M.R.  refused 
leave  to  serve  a  writ  out  of  the  jurisdiction  on  the  ground  that  the 

{plaintiff  could  have  as  effectual  a  remedy  by  application  to  the 
ocal  Court.  In  an  action  for  nuisance  the  County  Court  can 
^ant  an  injunction  where  the  damages  are  within  the  limit  of 
its  jurisdiction.  {Beg.  v.  Harrington^  48  L.  J.  300. )  As  to  pro- 
viding for  an  injunction  where  the  writ  is  to  be  served  out  of  the 
jurisdiction,  see  Youna  v.  Braasev,  1  Ch.  D.  277. 
Costs  on  As  to  when  a  plaintiff  will  be  allowed  costs  on  a  higher  scale, 

hiisher  »cale.  see  Chapman  v.  Midland  By.   Co.^  6  Q.  R  D.  167,  &  R.  S.  C. 
(Costs),  Order  VI.  2,  post. 

See  inrther,  "  Kerr  on  Injunctions.'^ 
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Receivers, 

When  ap.  Where  there  is  immediate  danger  of  the  corpus  of  the  property 

pointed.  being  destroyed,  a  receiver  may  be  appointed  at  any  stage  of  the 
action  even  before  the  service  of  the  writ.  {Be  H.^s  Estate^  1  Ch. 
D.  276.)  And  he  may  be  appointed  ex  parte  without  giving  the 
usual  security,  on  an  understanding  to  deal  with  the  property  only 
under  the  direction  of  the  Court,  and  to  abide  by  any  order  the 
Court  may  make.  {Taylor  v.  Eckersley,  2  Ch.  D.  302.)  ^  If  a 
receiver  is  appointed  upon  the  terms  of  giving  security,  be  is  not 
properly  constituted  a  receiver  until  that  has  been  done. 
{Edwards  v.  Edwards^  2  Ch.  D.  291.)  Persons  who  are  deeply 
interested  in  the  proper  management  of  a  concern  will  not  be 
required  to  give  secunty.  {Boifle  v.  Bettws  Coal  Co.^  2  Ch.  D. 
726.     Hyde  v.  Warden,  1  Ex.  t).  309.) 

A  defendant  may  apply  for  an  injunction  and  a  receiver  (5ar- 
gent  v.  Bead,  1  Ch.  D.  600),  in  which  case  both  plaintiff  and 
defendant  applied,  and  the  plaintiff  was  appointed  personally,  on 
the  ground  tnat  he  was  the  most  suitable  person,  as  the  business 
required  almost  professional  skill. 
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A  claim  for  injunction  or  receiver  should  be  endorsed  npon  the  Indoraement 
writ,  when  either  is  a  substantial  part  of  the  action.   ( Colebaurne  o°  "^t- 
V.  Cokbourne,  1  Ch.  D.  690.) 

The  effect  of  appointing  a  receiver  is  to  remove  the  goods  out 
of  the  operation  of  the  "  order  and  disposition*'  clause  of  the 
Bankruptcy  Act,  1869.    (Taylor  v.  Eckersley,  6  Ch.  D.  740.) 

The  cases  in  which  the  appointment  of  a  receiver  may  be  Mortage© 
authorised  under  this  section  would  seem  to  be  more  extensive  than  •©firal  and 
under  the  old  practice  (Fease  v.  Fletcher,  1  Ch.  D.  273),  where  a  ^^^^"^ 
mortgagee,  whose  title  was  partly  legal  and  partly  equitable,  was 
granted  a  receiver  of  the  whole  estate :  and  see  some  remarks  of 
Cotton,  L.  J.,  in  Anglo-Italian  Bank  v.  DavieSy  9  Ch.  D.  275, 
where  the  powers  given  by  the  Judicature  Acts  were  amply  dis- 
cussed, and  a  receiver  was  appointed  of  the  equity  of  redemption 
vested  in  a  judgment  debtor. 

As  to  appointing  a  receiver,  where  a  widow  who  had  property 
vested  in  trustees  and  neglected  to  pay  costs,  see  Bryant  v.  BuUy 
10  Ch.  D.  153. 

Where  the  receiver  disobeys  the  order  of  the  Court,  it  is  not  l>i«- . 
necessaiT  to  obtain  leave  before  issuing  a  writ  of  sequestration  obedience, 
against  him.    {Sprunt  v.  i%A,  7  Ch.  D.  567.) 

The  appointment  of  a  receiver  is  in  the  discretion   of  the  Discre- 
Court,  and  the  Court  of  Appeal  Will  not,  as  a  rule,  interfere  with  tionary. 
that  discretion.    [NbtJiard  v.  Proctor^  1  Ch.  D.  4.)     See  further, 
as  to  receivers,  "  Seton  on  Decrees,'*  4th  ed.,  chap,  xvi.,  p.  410. 

The  law  as  to  the  custody  of  infants  has  lately  been  the  subject  Infants, 
of  very  ample  discussion  in  two  cases  recently  decided.  {Be  Agar- 
EUis,  10  Ch,  D.  49,  and  Be  Besant,  11  Ch.D.  508.) 


Part  III. 
Sittings  and  Bistrilmtion  of  Business. 


26.  The  Division  of  the  legal  year  into  terms  shall 
be  abolished  so  far  as  relates  to  the  administration  ot 
justice  ;  and  there  shall  no  longer  be  terms  applicable 
to  any  sitting  or  business  of  the  High  Court  of  Justice, 
or  of  the  Court  of  Appeal,  or  of  any  Commissioners 
to  whom  any  jurisdiction  may  be  assigned  under  this 
Act ;  but  in  all  other  cases  in  which,  under  the  law 
now  existing,  the  terms  into  which  the  legal  year  is 
divided  are  used  as  a  measure  for  determining  the  time 
at  or  within  which  any  act  is  required  to  be  done,  the 
same  may  continue  to  be  referred  to  for  the  same  or 
the  like  purpose,  unless  and  until  provision  is  other- 
wise made  by  any  lawful  authority.  Subject  to  Rules 
of  Court,  the  High  Court  of  Justice  and  the  Court  of 
Appeal,  and  the  Judges  thereof  respectively,  or  any 
sucn  Commissioners  as  aforesaid,  shall  have  power  to 
sit  and  act,  at  any  time,  and  at  any  place,  for  the 
transaction  of  any  part  of  the  business  of  such  Courts 
respectively,  or  oi  such  Judges  or  Commissioners,  or 
for  the  discharge  of  any  duty  which,  by  any  Act  of 
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Vacations. 


Parliament,  or  otherwise,  is  required  to  be  discharged 
during^  or  after  term. 

Tenns  survive  for  the  purpose  of  moving  to  set  aside  an  award. 
{ChriaVa  Hospital  v.  Martin^  3  Q.  B.  D.  28.)  Terms  were  regu- 
lated by  11  Geo.  4,  and  1  Will.  4,  c.  70,  sec.  6. 

27,  Her  Majesty  in  Council  may  from  time  to  time, 
upon  any  report  or  recommendation  of  the  Judges  by 
whose  advice  Her  Majesty  is  hereinafter  authorised 
to  make  rules  before  the  commencement  of  this  Act 
and  after  the  commencement  of  this  Act  upon  any  re- 
port or  recommendation  of  the  Council  of  Judges  of 
the  Supreme  Court  hereinafter  mentioned  witn  the 
consent  of  the  Lord  Chancellor,  make,  revoke,  or 
modify,  orders  regulating  the  vacations  to  be  observed 
by  the  High  Court  of  Justice  and  the  High  Court  of 
Appeal,  and  in  the  offices  of  the  said  Courts  re- 
spectively ;  and  any  Order  in  Council  made  pursuant 
to  this  section,  shall,  so  long  as  it  continues  in  force, 
be  of  the  same  effect  as  if  it  were  contained  in  this 
Act ;  and  Rules  of  Court  may  be  made  for  carrying 
the  same  into  eifect  in  the  same  manner  as  if  such 
Order  in  Council  were  part  of  this  Act.  In  the  mean- 
time, and  subject  thereto,  the  said  vacations  shall  be 
fixed  in  the  same  manner,  and  by  the  same  authority 
as  if  this  Act  had  not  passed.  This  section  shall  come 
into  operation  immediately  upon  the  passing  of  this 
Act. 

28.  Provision  shall  be  made  by  Rules  of  Court  for 
the  hearing,  in  London  or  Middlesex,  during  vacation 
by  Judges  of  the  High  Court  of  Justice  and  the  Court 
of  Appeal  respectively,  of  aU  such  applications  as  may 
require  to  be  immediately  or  promptly  heard. 

.lurisdiction  29.  Her  Majesty,  by  Commission  of  assize  or  by  any 
Hi'^hlj^urt'^  other  commission,  either  general  or  special,  may  assign 
oil  circiSt.  to  any  Judge  or  Judges  of  the  High  Court  of  Justice 
or  other  persons  usually  named  in  commissions  of 
assize,  the  duty  of  trying  and  determining  within 
any  place  or  district  specially  fixed  for  that  purpose  by 
such  commission,  any  causes  or  matters,  or  any  ques- 
tions or  issues  of  fact  or  of  law,  or  partly  of  fact  and 
partly  of  law,  in  any  cause  or  matter  depending  in 
the  said  High  Court,  or  the  exercise  of  any  civil  or 
criminal  Jurisdiction  capable  of  being  exercised  by  the 
said  High  Court ;  and  any  commission  so  granted  by 
Her  Majesty  shall  be  of  the  same  validity  as  if  it  were 
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enacted  in  the  body  of  this  Act;  and  any  Com- 
missioner or  Commissioners  appointed  in  pursuance  of 
this  section  shall^  when  ens^aged  in  the  exercise  of 
any  iurisdiction  assigned  to  him  or  them  in  pursuance 
of  this  Act,  be  deemed  to  constitute  a  Court  of  the 
said  High  Court  of  Justice  ;  and  subject  to  any  re- 
strictions or  conditions  imposed  by  Rules  of  Court 
and  to  the  power  of  transfer,  any  party  to  any  cause 
or  matter  involving  the  trial  of  a  question  or  issue  of 
fact,  or  partly  of  fact  and  partly  of  law,  may,  with  the 
leave  of  the  Judge  or  Judges  to  whom  or  to  whose 
division  the  cause  or  matter  is  assigned,  require  the 
question  or  issue  to  be  tried  and  determined  by  a  Com- 
missioner or  Commissioners  as  aforesaid,  or  at  sittings 
to  be  held  in  Middlesex  or  London  as  hereinafter  in 
this  Act  mentioned,  and  such  question  or  issue  shall 
be  tried  and  determined  accordingly. 

A  cause  or  matter  not  involving  any  question  or 
issue  of  fact  may  be  tried  and  determined  in  like 
manner  with  the  consent  of  all  the  parties  thereto. 

30.  Subject  to  Rules  of  Court,  sittings  for  the  trial  ^^^  ^"^ 
by  jury  of  causes  and  questions  or  issues  of  fact  shall  jury  in 

be  held  in  Middlesex  and  London,  and  such  sittings  MiddiSJ!!!'* 
shall,  so  far  as  is  reasonably  practicable,  and  subject 
to  vacations,  be  held  continuously  throughout  the 
year  by  as  many  Judges  as  the  business  to  be  dis- 
posed of  may  render  necessary.  Any  Judge  of  the 
High  Court  of  Justice  sitting  for  the  trial  of  causes 
and  issues  in  Middlesex  or  London,  at  any  place  here- 
tofore accustomed,  or  to  be  hereafter  determined  by 
Rules  of  Court,  shall  be  deemed  to  constitute  a  Court 
of  the  said  High  Court  of  Justice. 

31,  For  the  more  convenient  despatch  of  business  Divisions  of 
in  the  said  High  Court  of  Justice  (but  not  so  as  to  couH^f^ 
prevent  any  Judge  from  sitting  whenever  required  in  JosUce. 
any  Divisional  Court,  or  for  any  Judge  of  a  different 
Division  from  his  own,)  there  shall  be  in  the  said  High 

Court  five  Divisions  consisting  of  such  number  of 
Judges  respectively  as  hereinafter  mentioned.     Such 
iive  Divisions  shall  respectively  include,  immediately 
on  the  commencement  of  this  Act,  the  several  Judges 
following  ;  (that  is  to  say,) 
(1.)  One  Division  shall  consist  of  the  following 
Judges ;  (that  is  to  say,)  The  Lord  Chan- 
cellor^ who  shall  be  President  thereof,  the 
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Master  of  the  Rolls,  and  the  Vice-Chan- 
cellors  of  the  Court  of  Chancery,  or  such  of 
of  them  as  shall  not  he  appointed  ordinary 
Judges  of  the  Court  of  Appeal ; 
(2.)  One  other  Division  shall  consist  of  the  follow- 
ing Judges:  (that  is  to  say,)  The  Lord 
Chief  Justice  of  England,  who  shall  be 
President  thereof,  and  such  of  the  other 
Judges  of  the  Court  of  Queen's  Bench,  as 
shall  not  be  appointed  ordinary  Judges  of 
the  Court  of  Appeal ; 
(8.)  One  other  Division  shall  consist  of  the  follow- 
ing Judges  :  (that  is  to  say,)  The  Lord  Chief 
Justice  of  the  Common  Heas,  who  shall  be 
President  thereof,  and  such  of  the  other 
Judges  of  the  Court  of  Common  Pleas  as 
shall  not  be  appointed  ordinary  Judges  of 
the  Court  of  Appeal ; 
(4.)  One  other  Division  shall  consist  of  the  follow- 
ing Judges :  (that  is  to  say,)  The  Lord  Chief 
Baron  of  the  Exchequer,  who  shall  be  Presi- 
dent thereof,  and  sucn  of  the  other  Barons  of 
the  Court  of  Exchequer  as  shall  not  be  ap- 
pointed ordinary  Judges  of  the  Court  of 
Appeal  'y 
(5.)  One  other  Division  shall  consist  of  two  Judges 
who,  immediately  on  the  commencement  of 
this  Act,  shall  be  the  existing  Judg:e  of  the 
Court  of  Probate  and  of  the  Court  for 
Divorce  and  Matrimonial  Causes  and  the 
existing  Judge  of  the  High  Court  of  Ad- 
miralty, unless  either  of  them  is  appointed 
an  ordinary  Judge  to  the  Court  of  Appeal. 
The  existing  Judge  of  the  Court  of  Probate 
shall  (unless  so  appointed)  be  the  President 
of  the  said  Division,  and  subject  thereto  the 
Senior  Judge  of  the  said  Division,  according 
to  the  order  of  Precedence  under  this  Act, 
shall  be  President. 
The  said  five  Divisions  shall  be  called  respectively 
the  Chancery  Division,  the  Queen's  Bench  Division, 
the  Common  Pleas  Division,  the  Exchequer  Division, 
and  the  Probate,  Divorce,  and  Admiralty  Division. 

Any  deficiency  of  the  number  of  five  Judges  for 
constituting,  in  manner  aforesaid,  immediately  on  the 
commencement  of  this  Act,  any  one  or  more  of  ^the 
Queen's    Bench^   Common    Pleas,    and    Exchequer 
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Divisions,  may  be  supplied  by  the  appointment, 
under  Her  Majesty's  Koyal  Sign  Manual,  either 
before  or  after  the  time  fixed  for  the  commencement 
of  this  Act,  of  one  of  the  Puisne  Justices  or  Junior 
Barons  of  any  superior  Court  of  Common  Law  from 
which  no  Judge  may  be  so  appointed  as  aforesaid  to 
the  Court  of  Appeal,  to  be  a  Judge  of  any  Division 
in  which  such  deficiency  would  otherwise  exist.  And 
any  deficiency  of  the  number  of  three  Vice- Chancellors 
or  of  the  two  Judges  of  the  Probate  and  Admiralty 
Divisions  at  the  time  of  the  commencement  of  this 
Act  may  be  supplied  by  the  appointment  of  a  new 
Judge  in  his  place  in  the  same  manner  as  if  a  vacancy 
in  such  office  had  occurred  after  the  commencement 
of  this  Act 

Any  Judge  of  any  of  the  said  Divisions  may  be 
transferred  by  Her  Majesty,  under  Her  Royal  Sign 
Manual,  from  one  to  another  of  the  said  Divisions. 

Upon  any  vacancy  happening  among  the  Judges 
of  the  said  High  Court,  the  Judge  appointed  to  fill 
such  vacancy  shall,  subject  to  the  provisions  of  this 
Act,  and  to  any  Rules  of  the  Court  which  may  be 
made  pursuant  thereto,  become  a  member  of  the  same 
Division  to  which  the  Judge  whose  place  has  become 
vacant  belonged. 

32.  Her  Majesty  in  Council  may  from  time  to  Power  to 
time,  upon  any  report  or  recommendation  of  the  \^n%  by'' 
Council  of  Judges  of  the  Supreme  Court  hereinafter  ^^^^^ 
mentioned,  order  that  any  reduction  or  increase  in  the 
number  of  the  Divisions  of  the  High  Court  of  Justice, 
or  in  the  number  of  the  Judges  of  the  said  High 
Court  who  may  be  attached  to  any  such  Division, 
may,  pursuant  to  such  report  or  recommendation,  be 
carried  into  effect;  and  may  give  all  such  further 
directions  as  may  be  necessary  or  proper  for  that 
purpose ;  and  such  Order  may  provide  for  the  abolition 
on  vacancy  of  the  distinction  of  the  offices  of  any  of 
the  following  Judges,  namely  the  Chief  Justice  of 
England,  the  Master  of  the  Rolls,  the  Chief  Justice 
of  the  Common  Pleas,  and  the  Chief  Baron  of  the 
Exchequer,  which  may  be  reduced,  and  of  the  salaries, 
pensions,  and  patronage  attached  to  such  offices,  from 
the  offices  of  the  other  Judges  of  the  High  Court  of 
Justice,  notwithstanding  anything  in  this  Act  relating 
to  the  continuance  of  such  offices,  salaries,  pensions, 
and  patronage  )  but  no  such  order  of  Her  Majesty  in 
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Council  shall  come  into  operation  until  the  same  shall 
have  been  laid  before  each  House  of  Parliament  for 
thirty  days  on  which  that  House  shall  have  sat,  nor 
it^  within  such  period  of  thirty  days,  an  address  is 
presented  to  Her  Majesty  by  eitner  Ilouse  of  Parlia- 
ment, praying"  that  the  same  may  not  come  into  ope- 
ration. Any  such  Order,  in  respect  whereof  no  such 
address  shall  have  been  presented  to  Her  Majesty, 
shall,  from  and  after  the  expiration  of  such  period  of 
thirty  days,  be  of  the  same  force  and  effect  as  if  it 
had  been  herein  expressly  enacted :  Provided  always, 
that  the  total  number  of  the  Judges  of  the  Supreme 
Court  shall  not  be  reduced  or  increased  by  any  such 
Order. 

Rales  of  33.  AH  causes  and  matters  which  may  be  com- 

prof?de*for   nienced  in,  or  which  shalJ  be  transferred  by  this  Act 

distribution  to,  the  High  Court  of  Justice,  shall  be  distributed 

as  nets.   ^^^^^^  ^^^  Several  Divisions  and  Judges  of  the  said 

High  Court,  in  such  manner  as  may  from  time  to 

time  be  determined  by  any  Rules  of  Court,  or  orders 

of  Transfer,  to  be  made  under  the  authority  of  this 

Act ;  and  in  the  meantime,  and  subject  thereto,  all 

such  causes  and  matters  shall  be  assigned  to  the  said 

Divisions  respectively,   in  the    manner    hereinafter 

provided.      Every  document  by  which  any  cause  or 

matter  may  be  commenced  in  the  said  High  Court 

shall  be  marked  with  the  name  of  the  Division,  or  with 

the  name  of  the  Judge,  to  which  or  to  whom  the 

same  is  assigned. 

34,  There  shall  be  assigned  (subject  as  aforesaid)  to 
the  Chancery  Division  of  the  said  Court  : 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Chancery  at  the  commencement  of  this  Act ; 
(3.)  All  causes  and  matters  to  be  commenced  after 
the  commencement  of  this  Act,  under  any 
Act  of  Parliament  by  which  exclusive  juris- 
diction in  respect  to  such  causes  or  matters, 
has  been  given  to  the  Court  of  Chancery,  or 
to  any  Judges  or  Judge  thereof  respectively, 
except  Appeals  from  County  Courts ; 
(3.)  All  causes  and  matters  for  any  of  the  following 
purposes : 
The  auministration  of  the  estates  of  deceased 

persons ; 
The  dissolution  of  partnerships  or  the  taking 
of  partnership  or  other  accounts ; 


Assifrnment 
of  certain 
business  to 
particular 
Divisions  of 
Hiflfh  Court, 
subject  to 
Rules. 
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The  redemption  of  foreclosure  of  mortgages; 
The  raising  of  portions,  or  other  charges  on 

land; 
The  sale  and  distribution  of  the  proceeds  of 

property  subject  to  any  lien  or  charge ; 
The  execution  of  trusts,  charitable  or  pri- 
vate ; 
The    rectification,    or    setting    aside,    or 
cancellation  of   deeds  or  other  written 
instruments ; 
The  specific  performance  of  contracts  be- 
tween venaors  and  purchasers  of    real 
estates,  including  contracts  for  leases ; 
The  partition  or  sale  of  real  estates ; 
The  wardship  of  infants  and  the  care  of 
infants'  estates. 
There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Queen's  Bench  Division  of  the  said  Court : 

(1.)  All   causes  and  matters,  civil  and  criminal, 
pending  in  the  Court  of  Queen's  Bench  at 
the  commencement  of  this  Act ; 
(2.)  All  causes  and  matters,  civil  and  criminal, 
which  would  have  been  within  the  exclusive 
cognizance  of  the  Court  of  Queen's  Bench 
in  the  exercise  of  its  original  jurisdiction 
if  this  Act  had  not  passed. 
There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Common  Pleas  Division  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Common  Pleas  at  Westminster,  the  Court  of 
Common  Pleas  at  Lancaster,  and  the  Court 
of  Pleas  at  Durham,  respectively,  at  the 
commencement  of  this  Act ; 
(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court 
of  Common  Pleas  at  Westminster,  if  this 
Act  had  not  passed. 
There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Exchequer  Division  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Exchequer  at  the  commencement  of  this 
Act; 
(2).  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court 
of  Exchequer,  either  as  a  Court  of  Revenue 
or  as  a  Common  Law  Court,  if  this  Act  had 
not  passed ; 
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(3.)  All  matters  pending  in  the  London  Court  of  Bank- 
ruptcy at  the  commencement  of  this  Act; 

(4.)  All  matters  to  be  commenced  after  the  commence- 
ment of  this  Act  under  any  Act  of  Parliament 
by  which  exclusive  jurisdiction  in  respect  to  such 
matters  has  been  given  to  the  London  Court  of 
Bankruptcy. 

There  shall  be  assigned  (subject  as  aforesaid)  to 
the  Probate,  Divorce,  and  Admiralty  Division  of  the 
said  High  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court 
of  Probate,  or  in  the  Court  for  Divorce  and 
Matrimonial  Causes,  or  in  the  High  Court 
of  Admiralty,  at  the  commencement  of  this 
Act; 

(2.)  All  causes  stnd  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court 
of  Probate,  or  the  Court  for  Divorce  and 
Matrimonial  Causes,  or  of  the  High  Court 
of  Admiralty  if  this  Act  had  not  passed. 

A  comprehensive  table  of  Statutes  affecting  the  jorisdiction  of 
the  Court  of  Chancery  may  be  found  in  Morgan's  "  Chancery  Act« 
and  Orders,"  and  Barry's  "  Stat.  Jor.  of  the  Court  of  Chancery." 

Allegations  in  a  counterclaim  raising  matter  peculiarly  within 
the  Jurisdiction  of  the  Chancery  Division  do  not  constitute  suffi- 
cient grounds  for  the  transfer  of  the  action  to  that  Division. 
i^Storey  v.  Waddle,  4  Q.  B.  D.  289.) 

The  Common  Law  Divisions,  although  they  have  no  power  to 
reform  a  deed,  will  treat  it  as  reformed  for  the  purposes  of  tlie 
action.    (Mostun  v.  The  West  Mostyn  Coal  Co.,  1  C.  P.  D.  146). 

The  Court  of  Queen's  Bench  has  exclusive  jurisdiction  in  pro- 
ceedings upon  preragative  writs  of  mandamus  and  qtio  warranto; 
it  also  reviewea  the  judgments  of  Inferior  Courts  of  Record  by 
writ  of  error  or  writ  of  certiorari,  and  was  the  principal  Court  of 
criminal  jurisdiction. 

An  appeal  lies  in  all  matters  assigned  to  the  Q.  B.  Div.  ex- 
clusively, except  such  as  come  within  the  meaning  of  the  last 
clause  of  sec.  47  of  this  Act.  (Beg.  v.  CoUins,  2  Q.  B.  D.  30 ; 
Beg.  V.  Fletcher,  2  Q.  B.  D.  43 ;  and  the  Overseers  of  WaUaU  v. 
L.  N.  W.  By.  Co.,  4  App.  Cas.  30).  An  application  for  Justices 
to  state  a  case  under  20  &  21  Vict.  c.  43,  is  within  the  exclusive 
jurisdiction  of  the  Q.  B.  D.     {Be  EUershaw,  1  Q.  B.  D.  481.) 

For  an  application  to  quash  an  inquisition  before  the  SheriiF 
for  compensation  under  the  Lands  Clauses  Act,  see  Beg.  v.  Slie- 
ward,  5  Q.  B.  D.  179. 

The  Court  of  Common  Pleas  has  exclusive  jurisdiction  in  ap> 
peals  from  a  revisius  barrister,  municipal  election  petitions,  in 
actions  of  dower  ana  quare  impedit,  and  to  issue  a  commission 
for  takine  the  acknowledgments  of  married  women  under  the 
Fines  and  Recoveries  Act,  3  &  4  Will.  4,  c.  74,  sec.  83. 

The  Court  of  Exchequer  has  exclusive  jurisdiction  in  all 
Revenue  matters  which  concern  the  lands,  franchises,  &c.,  of  the 
Queen,  unless  otherwise  provided  for  by  Statute. 
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The  right  of  the  Crown  to  remove  causes  aifecting  Crown  pro- 
perty into  the  Exchequer  remains  uni^'ected.  {JM.-Qen,  v. 
Constable,  4  Ex.  D.  172.) 

35-  Repealed  by  sec.  33  and  the  Schedule  of  the 
Act  of  1875.     Sec.  11  is  substituted  for  it. 

36.  Any  cause  or  matter  may  at  any  time,  and  at  ^f!f 
any  staffe  thereof,  and  either  with  or  without  appli- 
cation from  any  of  the  parties  thereto,  be  transferred 

by  such  authority  and  in  such  manner  as  Rules  of 
Court  may  direct,  from  one  Division  or  Judge  of  the 
High  Court  of  Justice  to  any  other  Division  or  Judge 
thereof^  or  may  by  the  like  authority  be  retained  in 
the  Division  in  which  the  same  was  commenced, 
although  such  may  not  be  the  proper  Division  to 
which  the  same  cause  or  matter  ought,  in  the  first 
instance,  to  have  been  assigned. 

37.  Subject  to  any  arrangements  which  may  be  ^JJ^JU*. 
from  time  to  time  made  by  mutual  agreement  between  Middlesex 
the  Judges  of  the  said  High  Court,  the  sittings  for  gSfcSg. 
trials  by  jury  in  London  and  Middlesex,  and  the  sit- 
tings of  Judges  of  the  said  Hiffh  Court  under  Com- 
missions  of  Assize,  Oyer  and  Terminer,  and  Gaol 
Delivery,  shall  be  held  by  or  before  Judges  of  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer  Divi- 
sion of  the  said  High  Court ;  provided  that  it  shall 

be  lawftil  for  Her  Majesty,  if  she  shall  think  fit,  to 
include  in  any  such  Commission  any  Ordinary  Judge 
of  the  Court  of  Appeal  or  any  Judge  of  the  Chancery 
Division  to  be  appointed  after  the  commencement  of 
this  Act,  or  any  Serjeant-at-Law,  or  any  of  Her 
Majesty's  Counsel  learned  in  the  law,  who,  for  the 
purposes  of  such  Commission,  shall  have  all  the  power, 
authority,  and  jurisdiction  of  a  Judge  of  the  said 
High  Court. 

38.  The  Judges  to  be  placed  on  the  rota  for  the  Jo**  of 
trial  of  election  petitions  for  England  in  each  year,  eiecSwi  *^' 
under  the  provisions  of  the  "  Parliamentary  Elections  petition*. 
Act,  1868,"  shall  be  selected  out  of  the  Judges  of  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divi- 
sions of  the  High  Court  of  Justice  in  such  manner 

as  may  be  provided  by  any  rules  of  Court  to  be 
made  for  that  purpose ;  and  in  the  meantime,  and 
subject  thereto,  shall  be  selected  out  of  the  Judges 
of  the  said  Queen's  Bench,  Common  Pleas  and 
Exchequer  Divisions  of  the  said  High  Court,  by 
the  Judges  of  such  Divisions  respectively,  as  if  such 
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Divisions  had  been  named  instead  of  the  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Exchequer  re- 
spectively, in  such  last-mentioned  Act:  Provided 
that  the  Judges  who,  at  the  commencement  of  this 
Act,  shall  be  upon  the  rota  for  the  trial  of  such 
petitions  during  the  then  current  year,  shall  continue 
upon  such  rota  until  the  end  of  such  year,  in  the  same 
manner  as  if  this  Act  had  not  passed. 

39.  Any  Judge  of  the  said  High  Court  of  Justice 
may,  subject  to  any  Rules  of  Court,  exercise  in  Court 

miiSiiSJ  ^^  ^^  Chambers  all  or  any  part  of  the  jurisdiction  by 
this  Act  vested  in  the  said  High  Court,  in  all  such  cause 
and  matters,  and  in  all  such  proceedings  in  any  causes 
or  matters,  as  before  the  passing  of  this  Act  might  have 
been  heard  in  Court  or  in  Chambers  rei^ctively,  by 
a  single  Judge  of  any  of  the  Courts  whose  jurisdiction 
is  hereby  transferred  to  the  said  High  Court,  or  as  may 
be  directed  or  authorised  to  be  so  heard  by  any  Rules  of 
Court  to  be  hereafter  made.  In  all  such  cases,  any 
Judge  sitting  in  Court  shall  be  deemed  to  constitute 
a  Court. 

40.  Such  causes  and  matters  as  are  not  proper  to  be 
heard  by  a  single  Judge  shall  be  heard  by  Divisional 
Courts  of  the  said  High  Court  of  Justice,  which  shall 
for  that  purpose  exercise  all  or  any  part  of  the  juris- 
diction of  the  said  High  Court.  Any  number  of  such 
Divisional  Courts  may  sit  at  the  same  time.  A 
Divisonal  Court  of  the  said  High  Court  of  Justice 
shall  be  constituted  by  two  or  three,  and  no  more,  of 
the  Judges  thereof;  and,  except  when  through  pressure 
of  business  or  any  other  cause  it  may  not  conveniently 
be  found  practicable,  shall  be  composed  of  three  such 
Judges.  Every  Judge  of  the  saia  High  Court  shall 
be  qualified  and  empowered  to  sit  in  any  of  such 
Divisional  Courts.  The  President  of  every  such 
Divisional  Court  of  the  High  Court  of  Justice  shall 
be  the  senior  Judge  of  those  present,  according  to  the 
order  of  their  precedence  under  this  Act. 

This  section  is  controlled  by  the  operation  of  the  17th  sec.  of 
the  App.  Jur.  Act,  ISlQfpost. 

Divisional  41-  Subjeqt  to  auY  Rules  of  Court,  and  in   the 

SS^m^of  meantime  until  such  Rules  shall  be  made,  all  business 

Queen's  belonging  to  the  Queen's  Bench,  Common  Pleas,  and 

Common  Exchequer  Divisions  respectively  of  the  said  High 

Ex^*  "aer  CJ<^'^'^*>  which,  according  to  the  practice  now  existing 

DWisionr  in  the  Superior  Courts  of  Common  Law,  would  have 
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been  proper  to  be  transacted  and  disposed  of  by  the 
Court  sitting  in  Banc,  if  this  Act  had  not  passed,  may 
be  transacted  and  disposed  of  by  Divisional  Courts, 
which  shall,  as  far  as  may  be  found  practicable  and 
convenient,  include  one  or  more  Juds'e  or  Judges 
attached  to  the  particular  Division  of  the  said  Court 
to  which  the  cause  or  matter  out  of  which  such  busi- 
ness arises  had  been  assigned ;  and  it  shall  be  the 
duty  of  every  Judge  of  such  last-mentioned  Division, 
and  also  of  every  other  Judge  of  the  High  Court  who 
shall  not  for  the  time  being  be  occupied  in  the  trans- 
action of  any  business  specially  assigned  to  him,  or 
in  the  business  of  any  other  Divisional  Court,  to  take 
part,  if  required,  in  the  sittings  of  such  Divisional 
Courts  as  mav  from  time  to  time  be  necessary  for  the 
transaction  oi  the  business  assigned  to  the  said  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Divisions  re- 
spectively ;  and  all  such  arrangements  as  may  be  neces- 
sary or  proper  for  that  purpose,  or  for  constituting  or 
holding  any  Divisional  Courts  of  the,  said  High 
Court  of  Justice  for  any  other  purpose  authorised  by 
this  Act,  and  also  for  the  proper  transaction  of  that 
part  of  the  business  of  the  said  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions  respectively 
which  ought  to  be  transacted  by  one  or  more  Judges 
not  sitting  in  a  Divisional  Court,  shall  be  made  from 
time  to  time  under  the  direction  and  superinten- 
dence of  the  Judges  of  the  said  High  Court,  and  in 
case  of  difference  among  them,  in  such  manner  as  a 
majority  of  the  said  Judges,  with  the  concurrence 
of  the  Lord  Chief  Justice  of  England  shall  deter- 
mine. 

This  section  is  controlled  by  the  operation  of  the  17th  sec.  of 
the  App.  Jur.  Act,  1876,  post. 

42.  Subject  to  any  Rules  of  Court,  and  in  the  Distribution 
meantime  until  such  Rules  shall  be  made,  all  business  ^o'dj^'^JJ 
arising  out  of  any  cause  or  matter  assigned  to  the  Judges  of 
Chancery  or  Probate,  Divorce,  and  Admiralty  Division  ce^y  anT 
of  the  said  High  Court  shall  be  transacted  and  dis-  ^^* 
posed  of  in  the  first  instance  by  one  Judge  only,  as  and  Ad- 
nas   been   heretofore  accustomed  in  the    Court  of^i-^^^o?^" 
Chancery,  the  Court  of  Probate  and  for  Divorce  and  ^he  High 
Matrimonial  Causes,  and  the  High  Court  of  Admi- 
ralty respectively ;  and  every  cause  or  matter  which, 
at  the  commencement  of  this  Act,  may  be  depending 
in  the  Court  of  Chancery,  the  Court  of  Probate  and 
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for  Divorce  and  Matrimonial  Causes,  and  the  Higrh 
Court  of  Admiralty  respectively,  shall  (subject  to  the 
power  of  transfer)  be  assigned  to  the  same  Judge  in  or 
to  whose  Court  the  same  may  have  been  depending* 
or  attached  at  the  commencement  of  this  Act;  and 
every  cause  or  matter  which  after  the  commencement 
of  tnis  Act  may  be  commenced  in  the  Chancery 
Division  of  the  said  High  Court  shaJl  be  assigned  to 
one  of  the  Judges  thereof,  by  marking  the  same  with 
the  name  of  such  of  the  said  Judges  as  the  plaintiff 
or  petitioner  (subject  to  the  power  of  transfer)  may  in 
his  option  think  fit:  Provided  that  (subject  to  any 
Rules  of  Court,  and  to  the  power  of  transfer,  and  to 
the  provisions  of  this  Act  as  to  trial  of  questions  or 
issues  by  Commissioners,  or  in  Middlesex  or  London,) 
all  causes  and  matters  which,  if  this  Act  had  not 
passed,  would  have  been  within  the  exclusive  cog- 
nisance of  the  High  Court  of  Admiralty,  shall  be  as- 
signed to  the  present  Judge  of  the  said  Admiralty 
Court  during  his  continuance  in  office  as  a  Judge  of 
the  High  Court. 

This  section  is  controlled  by  the  operation  of  the  17th  sec.  of 
the  App.  Jur.  Act,  1ST 6,  post. 

43.  Divisional  Courts  may  be  held  for  the  trans- 
action of  any  part  of  the  business  assigned  to  the  said 
Chancery  Division,  which  the  Judge,  to  whom  such 
business  is  assigned,  with  the  concurrence  of  the 
President  of  the  same  Division,  deems  proper  to  be 
heard  by  a  Divisional  Court. 

This  section  is  controlled  by  the  operation  of  the  17th  sec.  of 
the  App.  Jur.  Act,  1876,^«*. 

44.  Divisional  Courts  may  be  held  for  the  trans- 
action of  any  part  of  the  business  assigned  to  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  said 

beToSffto  High  Court,  which  the  Judges  of  such  Division,  with 
the  Division.  ^]^q  concurrence  of  the  President  of  the  said  High 
Court,  deem  proper  to  be  heard  by  a  Divisional  Court. 
Any  cause  or  matter  assigned  to  the  said  Probate, 
Divorce,  and  Admiralty  Division  may  be  heard  at  the 
request  of  the  President  of  such  Division,  with  the 
concurrence  of  the  President  of  the  said  High  Court 
by  any  other  Judge  of  the  said  High  Court. 

This  section  is  controlled  by  the  operation  of  the  17th  sec.  of  the 
App.  Jut.  Act,  1876,  post 

Appeals  from  45.  All  Appeals  from  Petty  or  Quarter  Sessions, 
CourtTto  ^^™  ^  County  Court,  or  from  any  other  inferior 
be  deter-       Court,  which  might  before  the  passing  of  this  Act 
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have  been  brought  to  any  Court  or  Judge  whose  mined  v 
jurisdiction  is  by  this  Act  transferred  to  the  Hiffh  ^u^^"*^ 
Court  of  Justice,  may  be  heard  and  determined  by 
Divisional  Courts  of  the  said  High  Court  of  Justice, 
consisting  respectively  of  such  of  the  Judges  thereof 
as  may  from  time  to  time  be  assigned  for  that  purpose, 
pursuant  to  Rules  of  Court,  or  (suWect  to  Kules  of 
Court)  as  may  be  so  assigned  according  to  arrange- 
ments made  for  the  purpose  by  the  Judges  of  the  said 
High  Court.  The  determination  of  such  Appeals 
respectively  by  such  Divisional  Courts  shall  be  final 
unless  special  leave  to  appeal  from  the  same  to  the 
Court  of  Appeal  shall  De  given  by  the  Divisional 
Court  by  which  any  such  appeal  from  an  inferior 
Court  shall  have  been  heard. 

Proceedings  removed  by  certiorari  must  go  to  the  Queen's 
Bench ;  and  an  appeal  lies  to  the  Court  of  Appeal  without  any 
leave  upon  a  rule  to  show  cause  why  writs  of  certiorari  should  not 
issue.     {Reg.  v.  Pemberton^  6  Q.  B.  D.  95.^ 

llie  effect  of  this  section  was  to  remove  the  tribunals  mentioned 
in  it  out  of  the  category  to  which  the  20th  sec.  App  Jur.  Act, 
1876,  applies.     {Crush  v.  Turner,  3  Ex.  D.  307.) 

By  section  6  of  the  County  Court  Act,  1875,  the  time  for  ap-  Time  for  ap- 
pealing is  limited  to  eight  days,  and  this  time  cannot  be  extended  J^  9xSl' 
Dv  leave  of  the  Court  or  a  Judge.     {TennarU  v.  Bawlings,  4       * 
C.  P.  D.  133.) 

If  a  Divisional  Court  be  not  sitting,  the  application  for  a  new 
trial  may  be  made  to  a  Judge  at  Chambers ;  but  he  has  no  juris- 
diction otherwise.    {Brown  v.  ShaWf  1  Ex.  D.  425.) 

There  is  no  new  trial  from  the  decision  of  a  County  Court 
Jndge  on  a  matter  of  fact  in  an  action  remitted  to  the  County 
Court.    (Cottsins  v.  Lombard  Bank^  1  Ex.  D.  404.) 

Sec.  6  of  the  County  Court  Act,  1876,  prescribes  that  the 
"Judge  shall  make  a  note  of  any  question  of  law  raised  at  the 
trial,"  at  the  request  of  either  party,  such  request  must  be  made 
during  or  immediately  at  the  end  of  the  trial.  {Pierpont  v.  CarU 
MwAt,  6C.  P.  D.  139.) 

The  Lord  Mayor's  Court  is  an  Inferior  Court ;  no  appeal  lies  I^ordMajor'a 
from  a  decision  of  a  Divisional  Court  on  a  motion  for  a  non-suit  **"*  ' 
or  verdict  for  the  defendant  in  the  Divisional  Court  unless  special 
leave  has  been  given.  {Appleford  v.  Jvdkins,  3  C.  P  D.  489.)  If 
the  question,  however,  be  one  of  law  arising  upon  the  record,  the 
appeal  goes  direct  to  the  Court  of  Appeal,  (ic  Blanche  v.  Bettter, 
1  Ex.  D.  408.) 

46.  Subject  to  any  Rules  of  Court,  any  Judge  of  ^«?«« «"'' 
the  said  Hi^h  Court,  sitting  in  the  exercise  of  its  Ee  warred 
jurisdiction  elsewhere  than  in  a  Divisional  Court,  may  JjJtedfj 
reserre  any  case,  or  any  point  in  a  case,  for  the  con-  be  argued 
sideration  of  a  Divisional  Court,  or  may  direct  any  M^Jionti 
case,  or  point  in  a  case,   to  he   argued  before  a  conrtg. 
Divisional  Court ;  and  any  Divisional  Court  of  the 
said  High    Court  shall    have  power  to  hear  and 
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detennine  any  such  case  or  point  so  reserved  or  so 
directed  to  be  argued. 

This  section  is  controlled  by  the  operation  of  the  17th  sec.  App. 
Jnr.  Act,  l^l^^post. 

47.  The  jurisdiction  and  authorities  in  relation  to 
questions  of  law  arising  in  criminal  trials  which  are 
now  vested  in  the  Justices  of  either  Bench  and  the 
Barons  of  the  Exchequer  by  the  Act  of  the  session  of 
the  eleventh  and  twelfth  years  of  the  reign  of  Her 
present  Majesty,  chapter  seventy-eight,  intituled  "An 
Act  for  the  further  amendment  of  the  administration 
of  the  Criminal  Law,"  or  any  Act  amending  the  same 
shall  and  may  be  exercised  after  the  commencement 
of  this  Act  by  the  Judges  of  the  High  Court  of 
Justice,  or  five  of  them  at  the  least,  of  whom  the  Lord 
Chief  Justice  of  England,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  or  one  of  such  chiefs  at  least,  shall  be 
part.  The  determination  of  any  such  question  by 
the  Judges  of  the  said  High  Court  in  manner  afore- 
said shall  be  final  and  without  appeal ;  and  no  appeal 
shall  lie  from  any  judgment  of  the  said  High  Court 
in  any  criminal  cause  or  matter,  save  for  some  error 
of  law  apparent  upon  the  record,  as  to  which  no 
question  snail  have  been  reserved  for  the  consideration 
of  the  said  Judges  under  the  said  Act  of  the  eleventh 
and  twelfth  years  of  Her  Majesty's  reign. 

There  is  no  appeal  to  the  Court  of  Appeal  except  for  error  in 
the  record  in  a  criminal  case ;  such  as  an  infommtion  for  libel 
under  6  &  7  Vict.  c.  96,  s.  8,  {Beg,  v.  Steel,  2  Q.  B.  D.  37,)  or  a 
certiorari  to  bring  up  a  summary  conviction  for  the  purpose  of 
quashing  it,  {Reg.  v.  Fletcher,  2  Q.  B.  D.  43,)  or  a  conviction 
under  16  &  17  Vict.  c.  119,  s.  3,  for  keeping  a  common  gaming- 
house {Blake  v.  Beec^  2  Ex.  D.  336). 

48.  Repealed  by  sec.  33  of  the  Act  of  1875. 

49.  No  order  made  by  the  High  Court  of  Justice 
subject  to  ^^  ^^y  Judge  thereof,  by  the  consent  of  parties,  or  as 
peai!        tx)  costs  ouly,  which  by  law  are  left  to  the  discretion  of 

the  Court,  shall  be  subject  to  any  appeal,  except  by 
leave  of  the  Court  or  Judge  making  such  order. 

An  interpleader  matter  tried    by   consent  by  the  Judge   at 
Chambers  is  within  this  section.  {Eddy,  Winsor^  W.  N.  1878,  88.) 
As  to  Costs,  see  Order  LV. 

tn  order" ^'  50.  Everv  Order  made  by  a  Judge  of  the  said  High 
made  in  Court  in  Cuambers,  except  orders  made  in  the 
Chambers,    g^grcige  of  such  discretion  as  aforesaid,  may  be  set 
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aside  or  discharged  upon  notice  by  any  Divisional 
Court,  or  by  the  Judge  sitting  in  Court,  according  to 
the  coarse  and  practice  of  the  Division  of  the  High 
Court,  to  which  the  particular  cause  or  matter  in 
which  such  order  is  made  may  be  assigned ;  and  no 
appeal  shall  lie  from  any  such  order,  to  set  aside  or 
discharge  which  no  such  motion  has  been  made, 
unless  by  special  leave  of  the  Judge  by  whom  such 
order  was  made,  or  of  the  Court  of  Appeal. 

In  the  Chancery  Division,  as  to  the  appeal  from  a  Jadge  in 
Chambers  to  tbe  Judge  iu  Court,  see  Dickson  v.  Harri$on  and 
Thomas  v.  Ehom^  Order  LVIII.  16,  post,  note. 

51.  Upon  the  request  of  the  Lord  Chancellor,  it  fo?2bi^ 
shall  be  lawful  for  any  Judge  of  the  Court  of  Appeal,  or  vaoaDcj 
who  may  consent  so  to  do,  to  sit  and  act  as  a  Judge  ^?j,25? 
of  the  said   High  Court  or  to  perform  any  other 

official  or  ministerial  acts  for  or  on  behalf  of  any 
Judge  absent  from  illness  or  any  other  cause,  or  in  the 
place  of  any  Judge  whose  office  has  become  vacant,  or 
as  an  additional  Judge  of  any  Division ;  and  while  so 
sitting  and  acting  any  such  Judge  of  the  Court  of 
Appeal  shall  have  all  the  power  and  authority  of  a 
Judge  of  the  said  High  Court  ^ 

An  application  of  an  urgent  nature  may  be  heard  under  this 
section  when  any  Judge  has  risen  for  a  few  days'  vacation.  (Chap- 
man y.  Beat  Property  Co.,  7  Ch.  D.  732.) 

52.  In  any  cause  or  matter  pending  before  the  f  dngie^ 
Court  of  Appeal,  any  direction  incidental  thereto,  not  Jad^m 
involving  tne  decision  of  the  appeal,  may  be  given  AppeJ* 
hy  a  single  Judge  of  the  Court  of  Appeal ;   and  a 
single  Judge  of  the  Court  of  Appeal  may  at  any  time 
during  vacation  make  any  interim  ord.er  to  prevent 
prejuaice  to  the  claims  of  any  parties  pending  an 
appeal  as  he  may  think  fit ;    but  every  such  order 

made  by  a  single  Judge  may  be  discharged  or  varied 
by  the  Court  of  Appeal  or  a  Divisional  Court  thereof. 

53.  Repealed  by  sec.  33  and  sch.  of  the  Act  of 

1875.  Sec.  12  is  substituted  for  it. 

54.  Repealed  by  sec.  4  of  the  Act  of  1875. 

55.  Repealed  by  sec.  24  of  the  App.  Jur.  Act, 

1876.  Sec.  14  of  that  Act  is  substituted  for  it. 
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56.  Subject  to  any  Rules  of  Court  and  to  Each 
right  as  may  now  exist  to  haye  particular  cases  sub- 
mitted to  the  verdict  of  a  jury,  any  question  aris- 
ing in  any  cause  or  matter  (other  than  a  criminal 
Sroceeding  by  the  Crown)  before  the  High  Court  of 
ustice  or  before  the  Court  of  Appeal,  may  be  referred 
by  the  Court  or  by  any  Divisional  Court  or  Judge 
before  whom  such  cause  or  matter  may  be  pending, 
for  inquiry  and  report  to  any  official  or  special  re- 
feree, and  the  report  of  any  such  referee  may  be 
adopted  wholly  or  partially  by  the  Court,  and  may 
(if  so  adoptecf)  be  enforced  as  a  judgment  by  the 
Court  The  High  Court  or  the  Court  of  Appeal  may 
also,  in  any  such  cause  or  matter  as  aforesaid  in  which 
it  may  think  it  expedient  so  to  do,  call  in  the  aid  of 
one  or  more  assessors  specially  qualified,  and  try  and 
hear  such  cause  or  matter  wholly  or  partially  with 
the  assistance  of  such  assessors,  ^he  remimeration^ 
if  any,  to  be  paid  to  such  special  referees  or  assessors 
shall  be  determined  by  the  Court. 

There  is  no  power  to  compel  a  defendant  to  submit  the  case  to 
a  trial  before  a  Judge  and  Assessors.  (Sv^g  v.  SUber,  1  Q.  B.  D. 
362.) 

On  moving  to  set  aside  or  varj  the  judgment  on  the  report  of 
a  referee,  an  affidavit  or  some  evidence  of  what  took  place  at  the 
trial  must  be  produced.  {Stubhs  v.  Boyle,  2  Q.  B.  B.  124.)  An 
official  referee  has  no  power  to  order  judgment  to  be  eniened 
{Longman  v.  East,  3  C.  P.  D.  142),  where  the  powers  of  refereos 
underwent  a  lengthened  discussion,  of  which  the  following  is  a 
short  summary.  When  the  parties  have  consented,  the  Court  may 
send,  not  the  whole  cause,  but  any  question  or  issue  of  fact  in  the 
cause  to  the  referee  for  trial.  "Wnere  an  order  is  made  with  oon- 
sent,  only  such  questions  can  be  sent  as  in  the  judicial  opinion  of 
the  Judge  require  a  prolonged  examination  of  documents,  &c.,  that 
cannot  conveniently  be  made  before  a  jury.  If  there  are  no  qnes- 
tions  of  law,  it  would  seem  that  the  referee  might  give  the  general 
effect  of  his  finding  in  the  form  ;  that,  having  tried  all  the  issues 
of  fact,  he  found  tlie  result  to  be  in  favour  of  the  plaintiff  or  de- 
fendant. In  a  case  involving  critical  knowledge  of  pictures,,  the 
Court  of  Appeal  refused  to  send  the  case  for  trial  before  a  special 
referee,  as  the  fortune  and  character  of  the  defendant  were  in- 
volved, and  he  was  entitled  to  have  the  matter  tried  in  a  public 
Court.  {Leigh  v.  Brooks,  5  Ch.  D.  692.)  As  a  rule,  that  Court 
is  disincUned  to  interfere  with  the  discretion.  {8axlfy  v.  Oloste 
Waggon  Co.,  W.  N.  1880,  28.) 

As  to  moving  for  judgment  in  an  action  in  the  Chancery  Diy. 
sent  for  trial  at  Westminster,  and  referred  to  the  official  referee, 
see  Munro  v.  SendaU,  W.  N.  1878,  41. 
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57.  In  any  cause  or  matter  (other  than  a  criminal  ^JJ^Yuiau 
proceeding  by  the  Crown)  before  the  said  High  Court  before 

in  which  all  parties  interested  who  are  under  no  dis-  "*"*"• 
abihty  consent  thereto,  and  also  without  such  consent 
in  any  such  cause  or  matter  requiring  any  prolonged 
examination  of  documents  or  accounts,  or  any  scientific 
or  local  investigation  which  cannot,  in  the  opinion  of 
the  Court  or  a  Judge,  conveniently  be  made  before  a 
jury,  or  conducted  by  the  Court  through  its  other 
ordinary  officers,  the  Court  or  a  Judge  may  at  any 
time,  on  such  terms  as  may  be  thought  proper,  order 
any  question  or  issue  of  fact  on  any  question  of  account 
arising  therein  to  be  tried  either  before  an  official 
referee,  to  be  appointed  as  hereinafter  provided,  or 
before  a  special  referee  to  be  agreed  on  between  the 
parties ;  and  any  such  special  referee  so  agreed  on 
shall  have  the  same  powers  and  duties  and  proceed  in 
the  same  manner  as  an  official  referee.  All  such  trials 
before  referees  shall  be  conducted  in  such  manner  as 
may  be  prescribed  by  Rules  of  Court,  and  subject 
thereto  in  such  manner  as  the  Court  or  Judge  ordering 
the  same  shall  direct. 

58.  In  all  cases  of  any  reference  to  or  trial  by  re-  Power  of 
ferees  under  this  Act  the  referees  shall  be  deemed  to  JJa'^^t 
be  officers  of  the  Court,  and  shall  have  such  authority  J^^«'' 
for  the  purpose  of  such  reference  or  trial  as  shall  be       °**" 
prescribed  by  Rules  of   Court  or  (subject  to  such 
Kules)  by  the  Court  or  Judge  ordering  such  reference 

or  trial ;  and  the  report  of  any  referee  upon  any 
question  of  fact  on  any  such  trial  shall  (unless  set 
aside  by  the  Court)  be  equivalent  to  the  verdict  of  a 

jury- 

59.  With  respect  to  all  such  proceedings  before  Power*  of 
referees  and  their  reports,  the  Court  or  such  Judge  r^pectto 
as  aforesaid  shall  haTe,  in  addition  to  any  other  powers,  gJJJJI^"'^ 
the  same  or  the  like  powers  as  are  given  to  any  Court  referees, 
whose  jurisdiction  is  hereby  transferred  to  the  said 

High  Court  with  respect  to  references  to  arbitration 
and  proceedings  before  arbitrators  and  their  awards 
respectively,  by  the  Common  Law  Procedure  Act, 
1854. 

Before  the  Jndicatnre  Acts  there  were  in  existence  several 
modes  of  reference :  A  reference  to  arbitrator  by  consent  of  par- 
ties. A  compalsory  reference  under  the  provisions  of  the  C.  L.  P. 
Act,  1854.  In  the  Common  Law  Conrts  a  reference  to  a  Master 
18  to  matters  of  discipUne.    And  in  the  Ck>ort  of  Chancery  the 
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reference  into  Chambers.     All  these  modes  at  present  exist  with 
all  their  incidents.     {Longman  v.  JEast,  S  C.  P.  D.  152.) 

By  the  Common  Law  either  party  was  able  to  revoke  his  submis- 
sion at  any  time  before  the  award  was  made.  The  first  restric- 
tion was  by  9  &  10  Will.  3,  c.  16,  which  made  the  party  revoking 
after  the  agreement  had  been  made  a  rule  of  Court,  liable  te 
attachment.  And  by  3  &  4  Will.  4,  c.  42,  s.  39,  when  there  was 
a  clause  in  the  agreement  that  the  submission  might  be  made  a 
rule  of  Court,  there  was  no  power  of  revocation  without  leave  of 
the  Court. 

A  submission,  therefore,  which  contains  no  clause  as  to  making 
it  a  rule  of  Court  may  be  revoked  at  any  time  before  it  is  made  a 
rule  of  Court  under  sec.  17  of  the  C.  L.  P.  Act,  1864.  {RandeU 
V.  Thompam,  1  Q.  B.  D.  748;  Rmise  v.  Meier ^  L.  K.  6  C.  P. 
212.)  If,  however,  the  party  who  has  revoked  seek  to  brine  an 
action,  the  Court  wiU  stay  the  proceedings.  {Moffatt  v.  Cometius^ 
26  W.  K.  914.) 

The  old  practice  with  regard  to  arbitrations  continues.  ( Oruik- 
ahank  v.  I^ating  Baths  Co.,  1  C.  P.  D.  260.)  When  a  verdict 
has  been  taken  subject  to  a  reference,  it  would  appear  that,  if  the 
award  is  final  and  conclusive  on  the  parties,  judgment  may  be 
signed,  though  no  direction  be  given  to  that  effect.  {Lloyd  v. 
LewiSy  2  Ex.  D.  6.) 

Terms  still  exist  for  the  purpose  of  setting  aside  an  award. 
(Chris f  8  College  v.  Martin,  3  Q.  B.  D.  16.)  Must  be  set  aside 
in  the  Division  of  which  it  is  a  rule.    {Re  Lomax,  28  W.  R.  485.) 

A  reference  under  the  Public  Healtn  Act,  1876,  is  a  submission 
by  consent  within  the  meaning  of  the  C.  L.  P.  Act,  1854 ;  and, 
under  sec.  8,  the  Court  has  discretion  to  remit  the  award  for  re- 
consideration at  any  time.  ( Warhurton  v.  Haslingden  Board, 
48  L.  J.  451.)  An  application  under  that  section  should  be 
made  within  a  reasonable  time.  {Leicester  v.  Orazebrook,  40 
L,T.  883.) 

The  text  of  the  sections  of  the  C.  L.  P.  Act,  1854,  are  sub- 
joined:— 

17  (&  18  Vict.  c.  125,  ss.  3—17. 

III.  If  it  be  made  appear,  at  any  time  after  the  issuing  of  the 
writ,  to  the  satisfaction  of  the  Court  or  a  Judge,  upon  the  appli- 
cation of  either  party,  that  the  matter  in  dispute  consists  wholly 
or  in  part  of  matters  of  mere  account  which  cannot  conveniently 
be  tried  in  the  ordinary  way,  it  shall  be  lawful  for  such  Court  or 
Judge,  upon  such  application,  if  they  or  he  think  fit,  to  decide 
such  matter  in  a  summary  manner,  or  to  order  that  such  matter, 
either  wholly  or  in  part,  be  referred  to  an  arbitrator  appointed  i)y 
the  parties,  or  to  an  officer  of  the  Court,  or,  in  country  causes,  jto 
the  Judge  of  any  Coimty  Court,  upon  such  terms  as  to  costs  and 
otherwise  as  such  Court  or  Judge  shall  think  reasonable  ;  and  th3 
decision  or  order  of  such  Court  or  Judge,  or  the  award  or  certifi- 
cate of  such  referee,  shall  be  enforceable  by  the  same  process  &ti 
the  finding  of  a  jury  upon  the  matter  referred. 

IV.  If  it  shall  appear  to  the  Court  or  a  Judge  that  the  allow- 
ance or  disallowance  of  any  particular  item  or  items  in  such 
account  depends  upon  a  question  of  law  fit  to  be  decided  by  the 
Court,  or  upon  a  question  of  fact  fit  to  be  decided  by  a  jury,  or  by 
a  Judge  upon  the  consent  of  both  parties  as  hereinbefore  provided, 
it  shall  be  lawful  for  such  Court  or  Judge  to  direct  a  case  to  be 
stated  or  an  issue  or  issues  to  be  tried ;  and  the  decision  of  the 
Court  upon  such  case,  and  the  finding  of  the  jury  or  judge  upou 
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Bnch  issue  or  issaes,  shaU  be  taken  and  acted  upon  by  the  arbitrator 
att  conciuuive* 

V.  It  sbaii  be  lawful  for  the  arbitrator  upon  any  compulsory  Arbitrstor 
Inference  under  this  Act,  or  upon  any  reference  by  consent  of  maj  state 
parties  where  the  submission  is  or  may  be  made  a  rule  or  order  of  •?*****  <*■*• 
any  of  the  superior  courts  of  law  or  equity  at  Westminster,  if 

he  shall  think  fit,  and  if  it  is  not  provided  to  the  contrary,  to  state 
his  award,  as  to  the  whole  or  any  part  thereof,  in  the  form  of  a 
special  case  for  the  opinion  of  the  Uourt,  and  when  an  action  is 
referred,  judgment,  if  so  ordered,  may  be  entered  according  to  the 
opinion  of  the  Court. 

VI.  K  upon  the  trial  of  any  issue  of  fact  by  a  Judge  under  this  Power  to 
Act  it  shall  appear  to  the  Judge  that  the  questions  arising  thereon  Jpdge  to 
involve  matter  of  account  which  cannot  conveniently  be   tried  ^^n  at*' 
before  him,  it  shall  be  lawful  for  him,  at  his  discretion,  to  order  time  of 
that  such  matter  of  account  be  referred  to  an  arbitrator  appointed  trial,  when 
by  the  parties,  or  to  an  officer  of  the  Court,  or,  in  country  causes,  jw?  S'to 
to  a  Judge  of  any  County  Court,  upon  such  terms  as  to  costs,  and  mg  dedsiou. 
otherwise,  as  such  Judge  shall  think  reasonable ;  and  the  award 

or  certificate  of  such  referee  shall  have  the  same  effect  as  herein- 
before  provided  as  to  the  award  or  certificate  of  a  referee  before 
trial ;  and  it  shall  be  competent  for  the  Judge  to  proceed  to  try 
and  dispose  of  any  other  matters  in  question,  not  referred,  in  like 
manner  as  if  no  reference  had  been  made. 

VII.  The  proceedings  upon  any  such  arbitration  as  aforesaid  Proceedings 
shall,  except  otherwise  directed  hereby  or  by  the  submission  or  ^'ore  and 
document  authorising  the  reference,  be  conducted  in  like  manner,  ^,^^lirt)i- 
and  subject  to  the  same  rules  and  enactments,  as  to  the  power  of  trator. 
the  arbitrator  and  of  the  Court,  the  attendance  of  witnesses,  the 
production  of  documents,  enforcing  or  setting  aside  the  award, 

and  otherwise,  as  upon  a  reference  made  by  consent  under  a  rule 
of  Court  or  Judge's  order. 

VIII.  In  any  case  where  reference  shall  be  made  to  arbitration  Power  to 
as  aforesaid,  the  Court  or  a  Judge  shall  have  power  at  any  time,  send  back  to 
and  from  time  to  time,  to  remit  the  matters  referred,  or  any  or  wbitrator. 
either  of  them,  to  the  reconsideration  and  redetermination  of  the 

said  arbitrator,  upon  such  terms,  as  t-o  costs  and  otherwise,  as  to 
the  said  Court  or  Juuge  may  seem  proper. 

IX.  All  application  to  set  aside  any.  award  made  on  a  com-  Application 
pulsory  reference  under  this  Act  shall  and  may  be  made  within  to  eet  aside 
the  first  seven  days  of  the  term  next  following  the  publication  of  **^®  award, 
the  award  to  the  parties,  whether  made  in  vacation  or  term  ;  and 

if  no  such  application  is  made,  or  if  no  rule  is  granted  thereon, 
or  if  any  rule  granted  thereon  is  afterwards  o^scbarged,  such 
award  shall  be  final  between  the  parties. 

X.  Any  award  made  on  a  compulory  reference  under  this  Act  Enforcing 
may,  by  authority  of  a  Judge,  on  such  terms  as  to  him  may  seem  jif,JT"'*^ 
reasonable,  be  enforced  at  any  time  after  seven  days  from  the  time  pe^od  for 
of  publication,  notwithstanding  that  the  time  for  moving  to  set  it  getting  them 
aside  has  not  elapsed.  aside. 

XI.  Whenever  the  parties  to  any  deed  or  instrument  in  writing  If  action 

to  be  hereafter  made  or  executed,  or  any  of  them,  shall  agree  that  t|i™ne  pMty 
any  then  existing  or  future  differences  between  them  or  any  of  after  all  have 
them  shall  be  referred  to  arbitration,  and  any  one  or  more  of  the  agreed  to 
parties  so  agreeing,  or  any  person  or  persons  claiming  through  or  arbitration, 
under  him  or  them,  shall  nevertheless  commence  any  action  at  jndge  may 
law  or  suit  in  equity  against  the  other  party  or  parties,  or  any  of  stay  pro- 
them,  or  against  any  person  or  persons  claiming  through  or  under  ceedings. 
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him  or  them  in  respect  of  the  matters  so  agreed  to  be  referred^ 
or  an^  of  them,  it  shall  be  lawful  for  the  Court  in  which  action 
or  suit  is  brought,  or  a  Judge  thereof,  on  application  by  the 
defendant  or  defendants,  or  any  of  them,  after  appearance  and 
before  plea  or  answer,  upon  being  satisfied  that  no  sufficient 
reason  exists  why  such  matters  cannot  be  or  ought  not  to  be 
referred  to  arbitration  according  to  such  agreement  as  aforesaid, 
and  tbat  the  defendant  was  at  the  time  of  the  bringing  of  such 
action  or  suit  and  still  is  ready  and  willing  to  join  and  concur 
in  all  Hcts  necessary  and  proper  for  causing  such  matters  so  to  be 
decided  by  arbitration,  to  make  a  rule  or  order  staying  all  proceed- 
ings in  such  action  or  suit,  on  such  terms  as  to  costs  and  otherwise 
as  to  such  Court  or  Judge  may  seem  fit :  provided  always,  that 
any  such  rule  or  order  may  at  any  time  afterwards  be  discharged 
or  varied  as  justice  may  require. 

XII.  K  in  any  case  of  arbitration  the  document  authorising  the 
reference  provide  that  the  reference  shall  be  to  a  single  arbitrator, 
and  all  the  parties  do  not,  after  difierences  have  arisen,  concur 
in  the  appointment  of  an  arbitrator ;  or  if  any  appointed  arbitrator 
refuse  to  act,  or  become  incapable  of  acting,  or  die,  and  the  terms 
of  such  document  do  not  show  that  it  was  intended  that  such 
vacancy  should  not  be  supplied,  and  the  parties  do  not  concur  in 
appointing  a  new  one ;  or  if,  where  the  parties  or  two  arbitrators 
are  at  liberty  to  appoint  an  umpire  or  third  arbitrator,  such  par- 
ties or  arbitrators  do  not  appoint  an  umpire  or  third  arbitrator  : 
or  if  any  appointed  umpire  or  third  arbitrator  refuse  to  act,  or 
become  incapable  of  acting,  or  die,  and  the  terms  of  the  document 
authorising  the  reference  do  not  show  that  it  was  intended  tbat 
such  a  vacancy  should  not  be  supplied,  and  the  parties  or  arbi- 
trators respectively  do  not  appoint  a  new  one ;  then  in  every  such 
instance  any  party  may  serve  the  remaining  parties  or  the  arbi- 
trators, as  the  case  may  be,  with  a  written  notice  to  appoint  an 
arbitrator,  umpire,  or  third  arbitrator  respectively ;  and  if  within 
seven  clear  days  after  such  notice  shall  have  been  served  no 
arbitrator,  umpire,  or  third  arbitrator  be  appointed,  it  shall  be 
lawful  for  any  judge  of  any  of  the  superior  courts  of  law  or  equity 
at  Westminster,  upon  summons  to  be  taken  out  by  the  party 
having  served  such  notice  as  aforesaid,  to  appoint  an  arbitrator^ 
umpire,  or  third  arbitrator,  as  the  case  may  be,  and  such  arbi- 
trator, umpire,  and  third  arbitrator  respectively  shall  have  the 
like  power  to  act  in  the  reference  and  make  an  award  as  if  ho 
had  been  appointed  by  consent  of  all  parties. 

XIII.  When  the  reference  is  or  is  intended  to  be  to  two 
arbitrators,  one  appointed  by  each  party,  it  shall  be  lawful  for 
either  party,  in  the  case  of  the  death,  refusal  to  act,  or  incapacity 
of  any  arbitrator  appointed  by  him,  to  substitute  a  new  arbitra- 
tor, unless  the  document  authorising  the  reference  show  that  it 
was  intended  tbat  the  vacancy  should  not  be  supplied  ;  and  if  on 
such  a  reference  one  party  Ml  to  appoint  an  arbitrator,  either 
originally  or  by  way  of  substitution  as  aforesaid;  for  seven  clear 
days  after  the  other  party  shall  have  appointed  an  arbitrator,  and 
shall  have  served  the  party  so  failing  to  appoint  with  notice  in 
writing  to  make  the  appointment,  the  party  who  has  appointed 
an  arbitrator  may  appoint  such  arbitrator  to  act  as  sole  arbitrator 
in  the  reference,  and  an  award  made  by  him  shall  be  binding  on 
both  parties  as  if  the  appointment  had  been  by  consent ;  provided, 
however,  that  the  Court  or  a  Judge  may  revoke  such  appoint- 
menty  on  such  terms  as  shall  seem  just. 
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XIV.  When  the  reference  is  to  two  «rbitratots,  ftiid  the  terms  Two  urbi- 
of  the  <iociii»eiit  aulhorisiag  it  do  not  show  that  it  was  intended  ^^i^P^T 
that  there  should  not  be  an  umpire,  or  provide  otherwise  for  the  i^pire. 
appointment  of  aa  um{)ire,  the  two  arbitrators  may  appoint  an 

umpire  at  any  time  within  the  period  during  which  they  have 
power  to  make  an  award,  unless  they  be  called  apon  by  notice  as 
alsresaid  to  make  the  appointment  sooner. 

XV.  The  arbitrator  acting  under  any  saoh  document  or  com-  Award  to  be 
palsory  order  of  reference  as  aforesaid,  or  under  any  order  refer-  "jade  inj 

E'  le  award  back,  shall  make  his  award  under  his  hand,  and  ^0^^. 
s  such  document    or    order    respectively   shall  contain  a  unless  pu>- 
nt  limit  of  time)  Within  three  months  afler  he  shall  have  ties  or  Ck>urt 
been  appointed,  and  shall  have  entered  on  the  reference,  or  shall  ^&i^ 
have  been  called  upon  to  act  by  a  notice  in  writing  from  any 
party,  but  the  parties  may  by  consent  in  writing  enlarge  the  term 
lor  making  the  award ;  and  it  shall  be  lawful  for  the  Superior 
Court  of  which  such  submission,  document,  or  order  is  or  may  be 
made  a  rule  er  order,  or  for  any  Judge  thereof,  for  good  cause  to 
be  stated  in  the  rule  or  order  for  enlargement,  from  time  to  time 
to  enlarge  the  term  for  making  the  award ;  and  if  no  period  be 
stated  for  the  enlargement  in  such  consent  or  order  for  enlarge- 
inent,  it  shall  be  deemed  to  be  an  enlargement  for  one  month;  and 
in  any  case  where  an  umpire  shall  have  been  appointed  it  shall 
be  lawful  for  him  to  enter  on  the  reference  in  lieu  of  the  arbitra- 
tors, if  the  latter  shall  have  allowed  their  time  or  their  extended 
time  to  expire  without  making  an  award,  or  shall  have  delivered 
to  any  party  or  to  the  umpire  a  notice  in  writing  stating  that 
they  cannot  agree. 

XVI.  When  any  award  made  on  any  submission,  document,  or  Rale  to  de- 
order  of  reference  as  aforesaid  directs  that  possession  of  any  lands  ^7^'  ^r?"^ 
or  tenements  capable  of  being  the  subject  of  an  action  of  eject-  pa^g^t  to 
ment  shall  be  delivered  to  any  party,  either  forthwith  or  at  any  award  to  be 
ftitiire  time,  or  that  any  such  party  is  entitled  to  the  possession  of  enforced  as 
aay  such  lands  or  tenements,  it  shall  be  lawful  for  the  Court  of  JJ^^^SSJ'^j^ 
which  the  document  authorising  the  reference  is  or  is  made  a  rule 

or  order  to  order  any  party  to  the  reference  who  shall  be  in  pos- 
session of  any  such  lands  or  tenements,  or  any  person  in  possession 
of  the  same  claiming  under  or  put  in  possession  by  him  since  the 
making  of  the  document  authorising  the  reference,  to  deliver 
possession  of  the  same  to  the  party  entitled  thereto,  pursuant  to 
the  award,  and  such  rule  or  order  to  deliver  possession  shall  have 
the  e£fect  of  a  judgment  in  ejectment  against  every  such  party 
or  person  named  in  it,  and  execution  may  issue,  and  possession 
shall  be  deUvered  by  the  sheriff  as  on  a  judgment  in  ejectment. 

XVIL  Every  agreement  or  submission  to  arbitration  by  con-  Agreement 
aent,  whether  by  deed  or  instrument  in  writing  not  under  seal,  or  sub- 
may  be  made  a  rule  of  any  one  of  the  superior  Courts  of  Law  or  J^tinemay 
Equity  at  Westminster,  on  the  application  of  any  party  thereto,  be  made  rule 
unless  such  agreement  or  submission  contain  woros  purporting  of  Ck>art,au- 
that  the  parties  intend  that  it  should  not  be  made  a  rule  of  Court ;  }*"  *iSSn 
and  if  in  any  such  agreement  or  submission  it  is  provided  that  the  tioa'appear. 
sane  shall  or  may  be  made  a  rule  of  one  in  particular  of  such 
ttupeiior  Courts,  it  may  be  made  a  rule  of  that  Court  only ;  and  if 
when  there  is  no  such  provision  a  case  be  stated  in  the  award  for 
the  opinion  of  one  of  the  superior  Courts,  and  such  Court  be 
specitied  in  the  award,  and  the  document  authorising  the  reference 
have  net,  before  the  publication  of  the  award  to  the  parties,  been 
made  *  rule  of  Court,  such  document  may  bd  made  a  rule  only 
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of  the  Court  specified  in  the  award ;  and  when  in  anj  case  fhe 
document  authorising  the  reference  is  or  has  been  made  a  role  or 
order  of  any  one  of  such  Superior  Courts,  no  other  of  such  Courts 
shall  have  any  jurisdiction  to  entertain  any  motion  respecting  the 
arbitration  or  award. 

Her  Ma-  60.  And  whereas  it  is  expedient  to  fiBtcilitate  the 

ctSitoh^  prosecution  in  country  districts  of  such  proceedings 
T^itries  in  as  may  be  more  speedily,  cheaply  and  conyeniently 
forSeSo?^  carried  on  therein,  it  shall  be  law&l  for  Her  Majesty, 
preme  Court,  bv  Order  in  Council,  from  time  to  time  to  direct  that 
there  shall  be  district  registrars  in  such  places  as 
shall  be  in  such  Order  mentioned  for  districts  to  be 
thereby  defined,  from  which  writs  of  summons  for 
the  commencement  of  actions  in  the  High  Court  of 
Justice  may  be  issued,  and  in  which  such  proceedings 
laay  be  taken  and  recorded  as  are  hereinafter  men- 
tioned ;  and  Her  Majesty  may  thereby  appoint  that 
any  registrar  of  any  County  Court,  or  any  registrar 
or  prothonotary  or  district  prothonotary,  of  any  local 
Court  whose  jurisdiction  is  thereby  transferred  to  the 
said  High  Court  of  Justice,  or  from  which  an  appeal 
is  hereby  given  to  the  said  Court  of  Appeal,,  or 
any  person  who,  having  been  a  district  registrar  of 
the  Court  of  Probate,  or  of  the  Admiralty  Court,  shall 
under  this  Act  become  and  be  a  district  registrar  of 
the  said  High  Court  of  Justice,  or  who  shall  hereafter 
be  appointed  such  district  registrar,  shall  and  may 
be  a  district  registrar  of  the  said  High  Court  for  the 
purpose  of  issumg  such  writs  as  aforesaid,  and  having 
sucn  proceedings  taken  before  him  as  are  hereinafter 
mentioned.  This  section  shall  come  into  operation 
immediately  upon  the  passing  of  this  Act. 

Amended  by  sec.  13  of  the  Act  of  1875. 

61.  In  every  such  district  registry  such  seal  shall 
be  used  as  the  Lord  Chancellor  shall  from  time  to 
time,  either  before  or  after  the  time  fixed  for  the 
commencement  of  this  Act,  direct,  which  seal  shall 
be  impressed  on  every  writ  and  other  document  issued 
out  of  or  filed  in  such  district  registry,  and  all  such 
writs  and  documents,  and  all  exemplifications  and 
copies  thereof  purporting  to  be  sealed  with  the  seal  of 
any  such  district  registry,  shall  in  all  parts  of  the 
United  Kingdom  be  received  in  evidence  without 
ftirther  proof  thereof. 

diJ7iict  **'         62.  All  such  district  registrars  shall  have  power 
re^riktrarg.     to  administer  oaths  and  perform  such  other  duties  ia 


Seals  of 

district 

registries. 
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respect  ol  any  proceedings  pending  in  the  said  High 
Court  of  Justice  or  in  tne  said  Court  of  Appeal  as 
may  be  assigned  to  them  from  time  to  time  by  Rules 
of  Court,  or  by  any  special  order  of  the  Court. 

63.  Repealed  by  sec.  33  and  schedule  of  the  Act 
of  1875. 

64.  Subject  to  the  Rules  of  Court  in  force  for  the  Proowdinr»» 
time  being,  writs  of  summons  for  the  commencement  ^  di«trict" 
of  actions  in   the   High  Court  of  Justice,  shall  be '<«*«^*« 
issued  by  the  district  Registrars  when  thereunto  re- 
quired ;  and  unless  any  order  to  the  contrary  shall  be 

made  by  the  High  Court  of  Justice,  or  by  any  Judge 
thereof,  all  such  further  proceedings,  including  pro- 
ceedings for  the  arrest  or  detention  of  a  ship,  her 
tackle,  apparel,  furniture,  cargo,  or  freight,  as  may 
and  ought  to  be  taken  by  the  respective  parties  to 
such  action  in  the  said  High  Court  down  to  and  in- 
cluding entry  for  trial,  or  (if  the  plaintijff  is  entitled 
to  sign  final  judgment  or  to  obtain  an  order  tor  an 
account  by  reason  of  the  non-appearance  of  the  de- 
fendant) down  to  and  including  linal  judgment,  or  an 
order  for  an  account,  may  be  taken  before  the  district 
registrar,  and  recorded  in  the  district  registry,  in 
such  manner  as  may  be  prescribed  by  Rules  of  Court; 
and  all  such  other  proceedings  in  any  such  action  as 
may  be  prescribed  by  Rules  of  Court  shall  be  taken 
and  if  necessary  may  be  recorded  in  the  same  District 
Registry. 

65.  Any  party  to  an  action  in  which   a  writ  of  Power  for 
summons  shall  have  been  issued  from  any  such  district  rmove 
registry  shall  be  at  liberty  at  any  time  to  apply,  in  jy'^J^Jl'^ 
such  manner  as  shall  be  prescribed  by  Rules  of  Court,  trfctre- 
to  the  said  High  Court,  or  to  a  Judge  in  Chambers  oi  ^**"**- 
the  Division  of  the  said  High  Court  to  which  the 

action  may  be  assigned,  to  remove  the  proceedings 
from  such  district  registry  into  the  proper  office  of 
the  said  High  Court ;  and  the  Court  or  Judge  may, 
if  it  be  thought  fit,  grant  such  application,  and  in 
such  case  the  proceedings  and  such  original  documents, 
if  any,  as  may  be  filed  therein  shall  upon  receipt  of 
such  order  be  transmitted  by  the  district  registrar  to 
the  proper  office  of  the  said  High  Court,  and  the  said 
action  shall  thenceforth  proceed  in  the  said  High 
Court  in  the  same  manner  as  if  it  had  been  originally 
commenced  by  a  writ  of  summons  issued  out  of  the 
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proper  Office  in  London ;  or  the  Court  or  Judge,  if 
it  be  thought  right,  may  thereupon  direct  that  the 
proceedings  may  continue  to  be  taken  in  such  District 
Registry. 

Accounts  66,  It  shall  be  lawful  for  the  Court,  or  any  Judge 

qufriw  may  ^^  ^^^  Division  to  which  any  cause  or  matter  pending* 

bereferred    in  the  Said  High  Court  is  assigned,  if  it  shall  be 

rtifistrtS!     thought  fit,  to  order  that  any  books  or  documents  may 

be  produced,  or  any  accounts  taken  or  inquiries  made, 

in  the  office  of  or  by  any  such  district  registrar  as 

aforesaid ;  and  in  any  such  case  the  district  registrar 

shall  proceed  to  carry  all  such  directions  into  effect  in 

the  manner  prescribed ;  and  in  any  case  in  which  any 

such  accounts  or  inquiries  shall  have  been  directed  to 

be  taken  or  made  by  any  district  registrar,  the  report 

in  writing  of  such  district  registrar  as  to  the  result 

of  such  accounts  or  inquiries  may  be  acted  upon  by 

the  Court,  as  to  the  Court  shall  seem  fit. 

80  4  31  Vict.  67.  The  provisions  contained  in  the  fifth,  seventh, 
7  8^d*io^to  ®ig>^th,  and  tenth  sections  of  the  County  Courts  Act, 
extend  to  1867,  shall  apply  to  all  actions  commenced  or  pending 
JKgh*Coart.  i^  the  Said  High  Court  of  Justice  in  which  any  relief 
is  sought  which  can  be  given  in  a  County  Court. 

Sections  68, 69,  70, 71,  72,  73,  and  74  are  all  re- 
pealed by  sec  33  and  sch.  to  Act  of  1875,  and  Sec- 
tions 16,  17, 18,  19,  20,  and  21  of  that  Act  are 
substituted  for  them. 

jSd"e8  to*^  76.  A  council  of  the  Judges  of  the  Supreme  Court, 
consider  pro-  of  which  duo  uotico  shall  be  given  to  all  the  said 
afiSl  Judges,  shall  assemble  once  at  least  in  every  year,  on 
tion  of  jus-  such  day  or  days  as  shall  be  fixed  by  the  Lord 
Chancellor,  with  the  concurrence  of  the  Lord  Chief 
Justice  of  England,  for  the  purpose  of  considering 
the  operation  of  this  Act  and  of  the  Rules  of  Court 
for  tne  time  being  in  force,  and  also  the  working  of 
the  several  offices  and  the  arrangements  relative  to 
the  duties  of  the  officers  of  the  said  Courts  respectively, 
and  of  inquiring  and  examining  into  any  defects  which 
may  appear  to  exist  in  the  system  of  procedure  or  the 
administration  of  the  law  in  the  said  High  Court  of 
Justice  or  the  said  Court  of  Appeal,  or  in  any  other 
Court  from  which  any  appeal  lies  to  the  said  High 
Court  or  any  Judge  thereof,  or  to  the  said  Court  of 
Appeal :  And  they  shall  report  annually  to  one  of  Her 
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Majesty's  Principal  Secretaries  of  State  what  (if  any) 
amendments  or  alterations  it  would  in  their  judgment 
be  expedient  to  make  in  this  Act,  or  otherwise  relating 
to  the  administration  of  justice,  and  what  other  pro- 
visions (if  any)  which  cannot  be  carried  into  effect 
without  the  authority  of  Parliament  it  would  be  ex- 
pedient to  make  for  the  better  administration  of  justice. 
Any  extraordinary  Council  of  the  said  Judges  may 
also  at  any  time  be  convened  by  the  Lord  Chancellor. 

76.  All  Acts  of  Parliament  relating  to  the  several  ^^jjf^^^ 
Courts  and  Judges,  whose  jurisdiction  is  hereby  trans-  relating  w 
ferred  to  the  said  Hiffh  Court  of  Justice  and  the  said  ?"!!?'„. 

r^  f    k  I'l  ^         '  i!»i-  Uourts  to  be 

Court  of  Appeal  respectively,  or  wnerem  any  oi  sucn  read  as  ap- 
Courts  or  Judges  are  mentioned  or  referred  to,  shall  be  S^^nL Sender 
construed  and  take  effect,  so  far  as  relates  to  anything  thin  Act. 
done  or  to  be  done  after  the  commencement  of  this 
Act,  as  if  the  said  High  Court  of  Justice  or  the  said 
Court  of  Appeal,  and  the  Judges  thereof,  respectively, 
as  the  case  may  be,  had  been  named  therein  instead 
of  such  Courts  or  Judges  whose  jurisdiction  is  so 
transferred  respectively  ;  and  in  all  cases  not  hereby 
exprcbsly  provided  for  in  which,  under  any  such  Act, 
the  concurrence  or  the  advice  or  consent  of  the  Judge 
or  any  Judges,  or  of  any  number  of  the  Judges,  of 
any  one  or  more  of  the  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  High  Court  of  Justice  is 
made  necessary  to  the  exercise  of  any  power  or 
authority  capable  of  being  exercised  after  the  com- 
mencement of  this  Act,  such  power  or  authority  may 
be  exercised  by  and  with  the  concurrence,  advice,  or 
consent  of  the  same  or  a  like  number  of  Judges  of 
the  said  High  Court  of  Justice  ;  and  all  general  and 
other  Commissions,  issued  under  the  Acts  relating  to 
the  Central  Criminal  Court  or  otherwise,  by  virtue 
whereof  any  Judges  of  any  of  the  Courts  whose  juris- 
diction is  so  transferred  may,  at  the  commencement  of 
this  Act,  be  empowered  to  try,  hear,  or  determine  any 
causes  or  matters,  criminal  or  civil,  shall  remain  and 
be  in  fiiU  force  and  effect,  unless  and  until  they  shall 
respectively  be  in  due  course  of  law  revoked  or  altered. 


Part  V. 

Part  V.  relates  to  the  officers  and  offices  of  the  Supreme  Court, 
&nd  has  been  omitted  here  with  the  exception  of  sec.  87,  which 
defines  the  position  of  solicitors. 
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Solicitors 
and  attor- 
iieyf. 


87.  From  and  after  the  commencement  of  this  Act 
all  persons  admitted  as  solicitors,  attorneys,  or  proc- 
tors of  or  hy  law  empowered  to  practise  in  any  Court, 
the  jurisdiction  of  which  is  hereoy  transferred  to  the 
High  Court  of  Justice  or  the  Court  of  Appeal,  shall 
be  called  solicitors  of  the  Supreme  Court,  and  shall 
be  entitled  to  the  same  privileges  and  be  subject  to 
the  same  obligations,  so  far  as  circumstances  will 
permit,  as  if  this  Act  had  not  passed ;  and  all  persons 
who  from  time  to  time,  if  this  Act  had  not  passed, 
would  have  been  entitled  to  be  admitted  as  solicitors, 
attorneys,  or  proctors  of  or  been  by  law  empowered 
to  practise  in  any  such  Courts,  shall  be  entitled  to  be 
admitted  and  to  be  called  solicitors  of  the  Supreme 
Court,  and  shall  be  admitted  by  the  Master  of  the 
Rolls,  and  shall,  as  far  as  circumstances  will  permit, 
be  entitled  as  such  solicitors  to  the  same  privileges 
and  be  subject  to  the  same  obligations  as  if  this  Act 
had  not  passed. 

Any  solicitors,  attorneys,  or  proctors  to  whom  this 
section  applies  shall  be  deemed  to  be  officers  of  the 
Supreme  Court;  and  that  Court,  and  the  Hiffh 
Court  of  Justice,  and  the  Court  of  Appeal  respectively, 
or  any  Division  or  Judge  thereof,  may  exercise  the 
same  jurisdiction  in  respect  of  such  solicitors  or 
attorneys  as  any  one  of  Her  Majesty's  superior  courts 
of  law  or  equity  might  previously  to  the  passing  of 
this  Act  have  exercised  in  respect  of  ary  solicitor  or 
attorney  admitted  to  practise  therein. 

The  admission  of  solicitors  is  regulated  by  40  &  41  Vict.  c.  25 ; 
by  the  17th  sec.  solicitors  may  practise  as  proctors. 
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Part  VI. 

Jurisdiction  of  Inferior  Courts, 

88.  It  shall  be  lawful  for  Her  Majesty  from  time 
to  time  by  Order  in  Council  to  confer  on  any  inferior 
Court  of  civil  jurisdiction,  the  same  jurisdiction 
in  Equity  and  in  Admiralty,  respectively,  as  any 
County  Court  now  has,  or  may  hereafter  have,  and 
such  jurisdiction,  if  and  when  conferred,  shall  be 
exercised  in  the  manner  by  this  Act  directed. 

89.  Every  inferior  Court  which  now  has  or  which 
may  after  the  passing  of  this  Act  have  jurisdiction  in 
Equity,  or  at  Law  and  in  Equity,  and  in  Admiralty 
respectively,   shall,  as  regards  all  causes  of  action 
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within  its  jurisdiction  for  the  time  being,  have  power 
to  grant,  and  shall  grant  in  any  proceeding  before 
such  Court,  such  relief,  redress,  or  remedy,  or  com- 
bination of  remedies,  either  absolute  or  conditional, 
and  shall  in  every  such  proceeding  give  such  and  the 
Hke  effect  to  every  ground  of  detence  or  counter- 
claim, equitable  or  legal  (subject  to  the  provision  next 
hereinafter  contained),  in  as  AiU  and  ample  a  manner 
as  might  and  ought  to  be  done  in  the  like  case  by 
the  High  Court  of  Justice. 

90.  Where  in  any  proceeding   before  any  such  Coanter 
inferior  Court  any  aefence  or  counter-claim  of  the  fnferiJr"* 
defendant  involves  matter  beyond  the  jurisdiction  ofCo«rt8,an<i 
the  Court,  such  defence  or  counter-claim  shall  not  theref^m. 
affect  the  competence  or  the  duty  of  the  Court  to 
dispose  of  the  whole  matter  in  controversy  so  far  as 
relates  to  the  demand  of  the  plaintiff  and  the  defence 
thereto,  but  no  relief  exceeding  that  which  the  Court 

has  jurisdiction  to  administer  shall  be  given  to  the 
defendant  upon  any  such  counter-claim :  Provided 
always,  that  in  such  case  it  shall  be  lawful  for  the 
High  Court,  or  any  Division  or  Judge  thereof,  if  it 
shall  be  thought  nt,  on  the  application  of  any  party 
to  the  proceeding,  to  order  that  the  whole  proceeding 
be  transferred  from  such  inferior  Court  to  the  High 
Court,  or  to  any  Division  thereof;  and  in  such  case  the 
Record  in  such  proceeding  shall  be  transmitted  \>j  the 
Registrar,  or  other  proper  officer,  of  the  inferior  Court 
to  the  said  High  Court ;  and  the  same  shall  thence- 
forth be  continued  and  prosecuted  in  the  said  High 
Court  as  if  it  had  been  originally  commenced  therein. 

Under  this  section  an  infejior  Court  has  jurisdiction  to  enter- 
tain a  claim  set  iip  by  way  of  counterclaim,  although  it  is  in 
respect  of  matters  which  arose  beyond  its  local  jurisdiction,  but 
the  power  to  grant  relief  in  respect  of  such  counterclaim  is  limited 
to  the  same  amount  as  the  plaintiff  has  claimed  in  the  action. 
(Davis  V.  The  Flagstaff  Mining  Co.,  3  C.  P.  D.  228.) 

91.  The  several  rules  of  law  enacted  and  declared  2rl?**r*to 
by  this  Act  shall  be  in  force  and  receive  effect  in  all  inflSor ' 
Courts  whatsoever  in  England,  so  far  as  the  matters  ^<***'^- 

to  which  such  Rules  relate   shall  be  respectively 
cognisable  by  such  Courts. 

Part  VII. 
Miscellaneous  Provisions, 

92.  All  books,  documents,  papers,  and  chattels  in  tJSSflmd^ 
the  possession  of  any  Court,  the  jurisdiction  of  which  papers  to 

*  ^  7  J  Supremo 
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is  hereby  transferred  to  the  High  Court  of  Justice  or 
to  the  Court  of  Appeal,  or  of  any  officer  or  person 
attached  to  any  such  Court,  as  such  officer,  or  by 
reason  of  his  being  so  attached,  shall  be  transferrecl 
to  the  Supreme  Court,  and  shall  be  dealt  with  by  such 
officer  or  person  in  such  manner  as  the  High  Court  of 
Justice  or  the  Court  of  Appeal  may  by  order  direct ; 
and  any  person  failing  to  comply  with  any  order  made 
lor  the  purpose  of  giving  effect  to  this  section  shall  be 
guilty  of  a  contempt  of  the  Supreme  Court. 

dr«dte.*Ac**  93,  This  Act,  except  as  herein  is  expressly  directed, 
shall  not,  unless  or  until  other  commissions  are  issued 
in  pursuance  thereof,  affect  the  circuits  of  the  Judges 
or  the  issue  of  any  Commissions  of  Assize,  Nisi  Prius, 
Oyer  and  Terminer,  Gaol  Delivery,  or  other  com- 
missions for  the  discharge  of  civil  or  criminal  business 
on  circuit  or  otherwise,  or  any  patronage  vested  in  any 
Judges  going  circuit,  or  the  position,  salaries,  or 
duties  of  any  officers  transferred  to  the  Supreme 
Court  who  are  now  officers  of  the  Superior  Courts  of 
Common  Law,  and  who  perform  duties  in  relation  to 
either  the  dvil  or  criminal  business  transacted  on 
circmt. 

Lo^chMi^  94.  This  Act,  except  as  far  as  herein  is  expressly 
ceiior.  directed,  shall  not  affect  the  office  or  position  of  Lord 
Chancellor ;  and  the  officers  of  the  Lord  Chancellor 
shall  continue  attached  to  him  in  the  same  manner  as 
if  this  Act  had  not  passed  ;  and  all  duties,  which  any 
officer  of  the  Court  of  Chancery  may  now  be  required 
to  perform  in  aid  of  any  duty  whatsover  of  the  LorJT" 
Chancellor,  may  in  like  manner  be  required  to  be 
performed  by  such  officer  when  transferred  to  the 
Supreme  Court,  and  by  his  successors. 

chanMiiorof     95.  This  Act,  except  so  far  as  herein  is  expressly 
LancMter.     directed,   shall  not   affect  the    offices,   position,   or 

fiinctions  of  the  Chancellor  of  the  County  Palatine  of 

Lancaster. 

chSwU^r**      96.  The  Chancellor  of  the  Exchequer  shall  not  be 
of  the  a  Judge  of  the  High  Court  of  Justice,  or  of  the  Court 

Exchfiqaer  ^f  Appeal,  and  shall  cease  to  exercise  any  judicial 
functions  hitherto  exercised  by  him  as  a  Judge  of  the 
Court  of  Exchequer ;  but  save  as  aforesaid  he  shall 
remain  in  the  same  position  as  to  duties  and  salary, 
and  other  incidents  of  his  office^  as  if  this  Act  had  nut 
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passed.     The  s&me  order  and  course  with  respect  to  ud  •bends, 
the  appointment  of  sheriff  shall  be  used  and  observed 
in  the  Exchequer  Division  of  the  said  Hifiph  Court 
as  has  been  heretofore  used  and  observed  in  the  Court 
of  Exchequer. 

97.  Nothing  in  this  Act  contained  shall  aflTect  the  ^^  -  *« 
office  of   Lord    Treasurer,   except    that   any   Lord  TwMarer 
Treasurer  shall  not  hereafter  exercise  any  judicial  SJ^i^SSptof 
functions  hitherto  exercised  by  him  as  a  Judg^e  of  the  Exchequer. 
Court  of  Exchequer ;  and  nothing*  in  this  Act  shall 

affect  the  office  of  the  Receipt  of  the  Exchequer. 

98.  When  the  Great  Seal  is  in  commission,  the  ^^it"a5 
Lords  Commissioners  shall  represent  the  Lord  Chan-  being  in 
cellor  for  the  purposes  of  this  Act,  save  that  as  to  the  «>°»°»i«^"- 
Presidency  of  tne  Court  of  Appeal,   and  the  ap- 
pointment or  approval  of  officers,  or  the  sanction  to 

any  order  for  the  removal  of  officers,  or  any  other  act 
to  which  the  concurrence  or  presence  of  the  Lord 
Chancellor  is  hereby  made  necessary,  the  powers 
given  to  the  Lord  Chancellor  by  this  Act  may  be 
exercised  by  the  Senior  Lord  Commissioner  for  the 
time  being. 

99.  From  and  after  the  commencement  of  this  Act,  PTO^«ion« 
the  Counties  Palatine  of  Lancaster  and  Durham  shall  missions  in 
respectively  cease  to  be  counties  palatine,  so  far  as  JJ[J5?^. 
respects  the  issue  of  commissions  of  assize,  or  other 

like  commissions,  but  not  further  or  otherwise ;  and 
all  such  commission^  may  be  issued  for  the  trial  of  all 
causes  and  matters  within  such  counties  respectively 
in  the  same  manner  in  all  respects  as  in  any  other 
counties  of  England  and  Wales. 

100.  In  the  construction  of  this  Act,  unless  there  ^"'^Z^" 
is  anything  in  the    subject  or   context  repugnant  tenns. 
thereto,  the  several  words  hereinafter  mentioned  shall 

have,  or  include,  the  meanings  following ;  (that  is  to 
say,) 
"  Lord  Chancellor  **  shall  include  Lord  Keeper  of 

the  Gr^t  Seal. 
^  The  High  Court  of  Chancery  "  shall  include  the 

Lord  Chancellor. 
*^The  Court  of  Appeal  in  Chancery"  shall  include 

the  Lord  Chancellor  as  a  Judge  on  Rehearing  or 

Appeal. 
*'  London  Court  of  Bankruptcy  "  shall  include  the 

Chief  Judge  in  Bankruptcy. 
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**  The  Treasury"  shall  mean  the  Commissioners  of 
Her  Majesty's  Treasury  for  the  time  heing,  or 
any  two  of  them. 

"  Rules  of  Court "  shall  include  forms. 

"  Cause"  shall  include  any  action,  suit,  or  other 
original  proceeding  hetween  a  plaintiff  and  a 
defendant,  and  any  criminal  proceeding  hy  the 
Crown. 

"  Suit "  shall  include  action. 

"  Action"  shall  mean  a  civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  may  be  pre- 
scribed by  Rules  of  Court ;  and  shall  not  include 
a  criminal  proceeding  by  the  Crown. 

"  Plaintijff  "  shall  include  every  person  asking  any 
relief  (otherwise  than  by  way  of  counter-claim  as 
a  defendant)  against  any  other  person  by  any 
form  of  proceecung,  whether  the  same  be  taken 
by  action,  suit,  petition,  motion,  summons,  or 
otherwise. 

*'  Petitioner"  shall  include  every  person  making 
any  application  to  the  Court,  either  by  petition, 
motion,  or  summons,  otherwise  than  as  against 
any  defendant. 

"Defendant"  shall  include  every  person  served 
with  any  writ  of  summons  or  process,  or  served 
with  notice  of,  or  entitled  to  attend  any  pro- 
ceedings. 

"  Party"  shall  include  every  person  served  with 
notice  of,  or  attending  any  proceeding,  although 
not  named  on  the  Record. 

"Matter"  shall  include  every  proceeding  in  the 
Court  not  in  a  cause. 

"  Pleading**  shall  include  any  petition  or  summons, 
and  also  shall  include  the  statements  in  writing 
of  the  claim  or  demand  of  any  plaintiff,  and  of 
the  defence  of  any  defendant  thereto,  and  of  the 
reply  of  the  plaintiff  to  any  counter-claim  of  a 
defendant. 

"  Judgment"  shall  include  decree. 

"  Order"  shall  include  rule. 

"  Oath"  shall  include  solemn  affirmation  and  statu- 
tory declaration. 

"  Crown  cases  reserved  "  shall  mean  such  questions 
of  law  reserved  in  Criminal  Trials  as  are  men- 
tioned in  the  Act  of  the  eleventh  and  twelfth 
years  of  Her  Majesty's  reign,  chapter  seventy- 
eight 
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''Pension"  shall  include  retirement  and  super- 
annuation allowance. 

''Existin&f"  shall  mean  existing  at  the  time  ap- 
pointed for  the  commencement  of  this  Act 

[Schedule,'] 

Repealed  by  sec.  33  and  schedule  of  the  Act  of 
1876. 


SUPREME  COURT  OF  JUDICATURE 
(COMMENCEMENT)  ACT,  1874. 


37  &  38  Vict.  c.  83. 

An  Act  for  delaying  the  coming  into  operation  of 
the  Supreme  Court  of  Judicature  Act,  1873. 

[7th  August,  1874.] 

WHEREAS  it  is  expedient  to  extend  the  time  ap- 
pointed for  the  commencement  of  the  Supreme 
Court  of  Judicature  Act,  1873  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  witn  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  The 'second  section  of  the  Supreme  Court  oi^ve^ot 
Judicature  Act,  1873,  is  hereby  repealed.  J*^^.  I*^*' 

2.  The  Supreme  Court  of  Judicature  Act,  1873,  Commeuoe- 
except  any  provisions  thereof  directed  to  take  effect  supreme 
on  the  passing  of  the  said  Act,  shall  commence  and  J®"^  ®^ 
come  into  operation  on  the  first  day  of  November  one  Act,  1873. 
thousand  eight  hundred  and  seventy-five,  and  the 

said  first  day  of  November  one  thousand  eight  hun- 
dred and  seventy-five  shall  be  taken  to  be  the  time 
appointed  for  the  commencement  of  the  said  Act. 

3.  This  Act  may  be  cited  for  all  purposes  as  the  Short  tiUe 
Supreme  Court  of  Judicature  (Commencement)  Act,  **^^^' 
1874. 
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SUPREME  COURT  OF  JUDICATURE 
(COMMENCEMENT)  ACT,  1874. 


37  &  38  Vict.  c.  83. 

An  Act  for  delaying  the  coming  into  operation  of 
the  Supreme  Court  of  Judicature  Act,  1873. 

[7th  August,  1874.] 

lirHEREAS  it  is  expedient  to  extend  the  time ap- 
f  y      pointed  for  the  commencement  of  the  Supreme 
Court  of  Judicature  Act,  1873  : 

Be  -  it  enacted  hy  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  The 'second  section  of  the  Supreme  Court  of^p^o^. 
Judicature  Act,  1873,  is  hereby  repealed.  ^^.  2!^*' 

2.  The  Supreme  Court  of  Judicature  Act,  1873,  Commeuoe- 
except  any  provisions  thereof  directed  to  take  effect  supreme 
on  the  passing  of  the  said  Act,  shall  commence  and  f^^  *f 
come  into  operation  on  the  first  day  of  November  one  Act,  1873. 
thousand  eight  hundred  and  seventy-five,  and  the 

said  first  day  of  November  one  thousand  eight  hun- 
dred and  seventy-five  shall  be  taken  to  be  the  time 
appointed  for  the  commencement  of  the  said  Act. 

3.  Thi&  Act  may  be  cited  for  all  purposes  as  the  short  tiUe 
Supreme  Court  of  Judicature  (Commencement)  Act,  **  ^^ 
1874. 
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ACT,  1875, 


38  <fc  39  Vict.  c.  11. 

Ad  Act  to  amend  and  extend  the  Supreme  Court 
of  Judicature  Act,  1873. 

[Uth  August,  1875.] 

WHEREAS  it  is  expedient  to  amend  and  extend 
the  Supreme  Court  of  Judicature  Act,  1873 : 
Be  it  therefore  enacted  by  the  Queen's  most  Excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1,  This  Act  shall^  so  far  as  is  consistent  with  the  short  title, 
tenour  thereof,  be  construed  as  one  with  the  Supreme  Snn^rth'Sr 
Court  of  Judicature  Act,  1873,  (in  this  Act  referred  a^?  viet.  c. 
to  as  the  principal  Act,)  and  together  with  the  prin- 
cipal Act  may  be  cited  as  the   Supreme   Court  of 
Judicature  Acts,  1873  and  1875,  and  this  Act  may 

be  cited  separately  as  the  Supreme  Court  <A  Judicature 
Act,  1875. 

2,  This  Act,  except  any  provision  thereof  which  is  commence- 
declared  to  take  efiect  before  the  commencement  of '°®"*®^^*^'" 
this  Act,  shall  commence  and  come  into  operation  on 

the  first  day  of  November,  1875. 

The  remainder  of  this  section  is  repealed  by  sec.   24  of  the 
App.  Jur.  Act,  1876. 

3,  Whereas  by  section  5  of  the  principal  Act  it  is  Explanation 
provided  as  follows  :  **  that  if  at  the  commencement  of  vi^.  f.^, 
this  Act  the  number  of  **  puisne  justices  and  junior  «•  ^  ^Jo  . 
barons  who  shall  become  Judges  of  the  said  High  SSSges!  ^ 
Court  shall  exceed  twelve  in  the  whole,  no  new  Judge 
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of  the  said  High  Court  shall  be  appointed  in  the  place 
of  any  such  puisne  justice  or  junior  baron  who  shall 
die  or  resign  while  such  whole  number  shall  exceed 
twelve,  it  being  intended  that  the  permanent  number 
of  Judges  of  the  said  High  Court  shall  not  exceed 
twenty-one;"  and  whereas,  having  regard  to  the  state 
of  business  in  the  several  courts  whose  jurisdiction  is 
transferred  by  the  principal  Act  to  the  High  Court  of 
Justice,  it  is  expedient  that  the  number  of  Judges 
'  thereof  shall  not  at  present  be  reduced :  Be  it  enacted, 
that  so  much  of  the  said  section  as  is  hereinbefore 
recited  shall  be  repealed. 

The  Lord  Chancellor  shall  not  be  deemed  to  be  a 
permanent  Judge  of  that  Court,  and  the  provisions 
of  the  said  section  relating  to  the  appointment  and 
style  of  the  Judges  of  the  said  High  Court  shall  not 
apply  to  the  Lord  Chancellor. 

Constitution      4,  Her  Majesty's  Court  of  Appeal,  in  this  Act  and 

Appeal?  ^  in  the  principal  Act  referred  to  as  the  Court  of  Appeal, 
shall  fee  constituted  as  follows :  There  shall  be  five 
ex-oificio  Judges  thereof,  and  also  so  many  ordinary 

B^^^isofApp.  Judges,  not  exceeding  three  at  any  one  time,  as  Her 

Jur.  Act,       Majesty  shall  from  time  to  time  appoint. 

1876.  rjSjj^  ex-oificio  Judges  shall  be  the  Lord  Chancellor, 

the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Rolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer. 

The  first  ordinary  Judges  of  the  said  Court  shall 
be  the  present  Lord  Justices  of  Appeal  in  Chancery, 
and  such  one  other  person  as  Her  Majesty  may  be 
pleased  to  appoint  by  Letters  Patent.  Such  appoint- 
ment may  be  made  either  before  or  after  the  com- 
mencement of  this  Act,  but  if  made  before  shall  take 
effect  at  the  commencement  of  the  Act. 

See ».  4.  Act      The  Ordinary  Judges  of  the  Court  of  Appeal  shall 

of  i«77.        ^^  styled  Justices  of  Appeal. 

The  Lord  Chancellor  may  by  writing  addressed  to 
the  President  of  any  one  or  more  of  the  following 
divisions  of  the  High  Court  of  Justice,  that  is  to  say, 
the  Queen's  Bench  Division,  the  Common  Pleas  Divi- 
sion, the  Exchequer  Division,  and  the  Probate,  Divorce, 
and  Admiralty  Divison,  request  the  attendance  at  any 
time,  except  during  the  times  of  the  spring  or  summer 
circuits,  of  an  additional  Judge  from  such  division  or 
divisions(not  being  ex-officio  Judge  or  Judges  of  the 
Court  of  Appeal)  at  the  sittings  of  the  Court  of  Appeal, 
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and  a  Judge,  to  be  selected  b j  the  division  from  which 
his  attendance  is  requested,  shall  attend  accordingly. 

Every  additional  Judge,  during  the  time  that  he 
attends  the  sittings  of  Her  Majesty's  Court  of  Appeal, 
shall  have  all  the  jurisdiction  and  powers  of  a  Judge  of 
the  said  Court  of  Appeal,  but  he  shall  not  otherwise  be 
deemed  to  be  a  Juoge  of  the  said  Court,  or  to  have 
ceased  to  be  a  Judge  of  the  division  of  the  High  Court 
of  Justice  to  which  he  belong^. 

Section  fifty-four  of  the  principal  Act  is  hereby 
repealed,  and  instead  thereof  the  following  enactment 
shall  take  effect:  No  Judge  of  the  said  Court  of 
Appeal  shall  sit  as  a  Judge  on  the  hearing  of  an 
appeal  from  any  judgment  or  order  made  by  nimself, 
or  made  by  any  Divisional  Court  of  the  High  Court 
of  which  he  was  and  is  a  member. 

Whenever  the  office  of  an  ordinary  Judge  of  the 
Court  of  Appeal  becomes  vacant  a  new  Judge  may 
be  appointed  thereto  by  Her  Majesty  by  Letters 
Patent. 

In  Fisher  v.  The  Val  de  Travers  Co.,  1  C.  P.  D.  269,  the 
Court  held  that  the  section  must  be  read  as  if  the  words  "  and  is" 
were  not  in  it. 

5.  All  the  Judges  of  the  High  Court  of  Justice,  Tenure  of 
and  of  the  Court  of  Appeal  respectively,  with  the  joSee,  and 
exception  of  the  Lord  Chancellor,  shall   hold  their  ^^  ^^ 
offices  as    such    Judges    respectively   during    good  Jodges  not 
behaviour,  subject  to  a  power  of  removal   by  Her  House  of  **^ 
Majesty,  on  an  address  presented  to  Her  Majesty  by  commonn. 
botn  Houses  of  Parliament.     No  Judge  of  either  of 

the  said  Courts  shall  be  capable  of  being  elected  to  or 
of  sitting  in  the  House  of  Commons.  Every  person 
appointed  after  the  passing  of  this  Act  to  be  Judge  of 
eitner  of  the  said  Courts  (other  than  the  Lord  Chan- 
cellor), when  he  enters  on  the  execution  of  his  office, 
shall  take,  in  the  presence  of  the  Lord  Chancellor, 
the  oath  of  allegiance,  and  judicial  oath  as  defined  by 
the  Promissory  Oaths  Act,  1868.  The  oaths  to  be 
taken  by  the  Lord  Chancellor  shall  be  the  same  as 
heretofore. . 

6,  The  Lord  Chancellor  shall  be  President  of  the  Precedence 
Court  of  Appeal ;  the  other  ex-officio  Judges  of  the  ^^  •^"*^®'- 
Court  of  Appeal  shall  rank  in  the  order  of  their  pre- 
sent respective  official  precedence.      The  ordinary 
Judges  of  the  Court  of  Appeal,  if  not  entitled  to 
precedence  as  Peers  or  Privy  Councillors,  shall  rank 
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according  to  the  priority  of  theif  l^spectiTe  appoint- 
ments as  such  Juages. 

The  Judges  of  tibe  High  Court  of  Justice  who  are 
not  also  Judges  of  the  Uourt  of  Appeal  ^all  rank 
next  after  the  Judges  of  the  Court  of  Appeal^  and, 
among  themselves  (subject  to  the  provisions  in  the 
principal  Act  contained  as  to  existing  Judges), 
according  to  the  priority  of  their  respective  aj^int- 
ments. 

Jnrisdiction  7.  Auj  juHsdictiou  usually  vcsted  in  the  Lord» 
juBtioes  in  •'^^^^^^  of  Appeal  in  Chancery  or  either  of  them,  in 
respect  of  relation  to  the  persons  and  estates  of  idiots,  lunaties, 
lunatic*.  ^^^  persons  of  unsound^mind,  shall  be  exercised  by  such 
Judge  or  Judges  of  the  High  Court  of  Justice  or 
Court  of  Appeal  as  may  be  intrusted  by  the  sign 
manual  of  Her  Majesty  or  Her  successors  with  t£e 
care  and  commitment  of  the  custody  of  such  persons 
and  estates ;  and  all  enactments  referring  to  the  Lords 
Justices  as  so  intrusted  shall  be  construed  as  if  such 
Judge  or  Judges  so  intrusted  had  been  named  therein 
instead  of  such  Lords  Justices :  Provided  that  each 
of  the  persons  who  may  at  the  commencement  of  the 
principal  Act  be  L^rds  Justices  of  Appeal  in  Chaneery 
shall,  during  such  time  as  he  continues  to  be  a  Judge 
of  the  Court  of  Appeal,  and  is  intrusted  as  aforesaid, 
retain  the  jurisdiction  vested  in .  him  in  relation  to 
such  persons  and  estates  as  aforesaid. 

Admiralty  8.  Whoreas  bv  sectiou  eleven  of  the  principal  Act 
r^SStf"^  it  is  provided  as  follows :  "  Every  existing  Judge  who 
is  by  this  Act  made  a  Judge  of  the  High  Court  of 
Justice  or  an  ordinary  Judge  of  the  Court  of  Appeal 
shall,  as  to  tenure  of  office,  rank,  title,  salary,  pension, 
patronage,  and  powers  of  appointment  or  dismiraal, 
and  all  other  privileges  and  oisqualifications,  remain 
in  the  same  condition  as  if  this  Act  had  not  passed ; 
and,  subject  to  the  change  effected  in  their  jurisdiction 
and  duties  by  or  in  pursuance  of  the  provisions  of 
this  Act,  each  of  the  said  existing  Judges  shall  be 
capable  of  performing  and  liable  to  perform  all  duties 
which  he  would  have  been  capable  of  performing  or 
liable  to  perform  in  pursuance  of  any  Act  of  Parlia- 
ment, law,  or  custom  if  this  Act  had  not  passed.  No 
Judge  appointed  before  the  passing  of  this  Act  shall 
be  required  to  act  under  any  commission  of  assize, 
nisi  prius,  oyer  and  terminer^  or  gaol  debvery,  unless 
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he  wfts  80  liable  by  usage  or  custom  at  the  commence 
ment  of  this  Act;'' 

And  whereas  the  Judge  of  the  High  Court  of 
Admiralty  is  by  the  principal  Act  appointed  a  Judge 
of  the  High  Court  of  Justice ; 

And  whereas  such  Judge  is,  as  to  salary  and 
pension^  inferior  in  position  to  the  other  puisne  Judges 
of  the  Superior  Courts  of  Common  Law,  but  holds 
certain  ecclesiastical  and  other  offices  in  addition  to 
the  office  of  Judge  of  the  High  Court  of  Admiralty : 

And  whereas  it  is  expedient  that  such  Judge,  if  he 
be  willing  to  relinquish  such  other  offices,  should  be 
placed  in  the  same  position  as  to  rank,  salary,  and 
pension  as  the  other  puisne  Judges  of  the  Superior 
Courts  of  Common  Law  : 

Be  it  enacted  that — 

If  the  existing  Judge  of  the  High  Court  of  Admiralty 
imder  his  hand  signifies  to  the  Lord  Chancellor  in 
writing,  before  the  commencement  of  the  principal 
Act,  that  he  is  willing  to  relinquish  such  other  offices 
as  aforesaid,  and  does  before  the  commencement  of 
the  principal  Act  resign  all  other  offices  of  emolument 
held  by  him  except  the  office  of  Judge  of  the  High 
Court  of  Admiralty,  he  shall,  from  and  after  the 
commencement  of  tne  principal  Act,  be  entitled  to  ^e 
same  rank,  salary,  and  pension  as  if  he  had  been 
appointed  a  Judge  of  the  High  Court  of  Justice 
immediately  on  the  commencement  of  the  principal 
Act,  with  this  addition,  that,  in  reckoning  service  tor 
the  purposes  of  his  pension,  his  service  as  a  Judge  of 
the  High  Court  of  Admiral^  shall  be  reckoned  in  the 
same  manner  as  if  the  High  Court  of  Justice  had 
been  established  at  the  time  of  his  accepting  the 
office  of  Judge  of  the  High  Court  of  Admiralty,  and 
he  had  continued  from  such  time  to  be  a  Judge  of  the 
said  High  Court  of  Justice. 

The  present  holder  of  the  office  of  registrar  of  Her 
Majesty  in  Ecclesiastical  and  Admiralty  causes,  shall, 
as  respects  any  appeals  in  which  he  would  otherwise 
be  concerned  coming  within  the  cognizance  of  the 
Court  of  Appeal,  be  deemed  to  be  an  officer  attached 
to  the  Supreme  Court ;  and  the  office,  so  far  as  re- 
spects the  duties  in  relation  to  such  appeals  as  afore- 
said, shall  be  deemed  to  be  a  separate  office  within 
the  meaning  of  section  seventy-seven  of  the  principal 
Act,  and  may  be  dealt  with  accordingly.  He  shall 
be  entitled,  in  so  far  as  he  sustuns  any  loss  of  emolu- 
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ments  by  or  in  consequence  of  the  principal  Act  or 
this  Act,  to  prefer  a  claim  to  the  Treasury  in  the 
same  manner  as  an  officer  paid  out  of  fees  whose 
emoluments  are  affected  by  the  passing  of  the  princi- 
pal Act  is  entitled  to  do  under  section  eighty  of  the 
principal  Act 

Subject  as  aforesaid,  the  person  who  is  at  the  time 
of  the  passing  of  this  Act  registrar  of  Her  Majesty  in 
Ecclesiastical  and  Admiralty  causes  shall,  notwith- 
standing anything  in  the  principal  Act  or  this  Act, 
have  the  same  rank  and  hold  his  office  upon  the  same 
tenure  and  upon  the  same  terms  and  conditions  as 
heretofore ;  but  it  shall  be  lawful  for  Her  Majesty  by 
Order  in  Council  made  upon  the  recommendation  of 
the  Lord  Chancellor,  with  the  concurrence  of  the 
Treasury,  to  make,  notwithstanding  anything  con- 
tained in  any  Act  of  Parliament,  such  arrangements 
with  respect  to  the  duties  of  the  said  last-mentioned 
office,  either  by  abolition  thereof  or  otherwise,  as  to 
Her  Majesty  may  seem  expedient :  Provided  that  such 
Order  shall  not  take  effect  during  the  continuance  in 
such  office  of  the  said  person  so  being  registrar  at 
the  time  of  the  passing  of  this  Act,  without  his  assent. 

Every  Judge  of  the  Probate,  Divorce,  and  Admi- 
ralty Division  of  the  said  High  Court  of  Justice 
appointed  after  the  passing  of  this  Act  shall,  so  fitr  as 
the  state  of  business  in  the  said  division  will  admit, 
share  with  the  Judges  mentioned  in  section  thirty- 
seven  of  the  principal  Act  the  duty  of  holding  sittings 
for  trials  by  jury  in  London  and  Middlesex,  and 
sittings  under  commissions  of  assize,  oyer  and  termi- 
ner, and  gaol  delivery. 

9,  The  London  Court  of  Bankruptcy  shall  not  be 
united  or  consolidated  with  the  Supreme  Court  of 
Judicature,  and  the  jurisdiction  of  that  Court  shall 
not  be  transferred  under  the  principal  Act  to  the 
High  Court  of  Justice,  but  shall  continue  the  same  in 
all  respects  as  if  such  transfer  had  not  been  made  by 
the  principal  Act,  and  the  principal  Act  shall  be 
construed  as  if  such  union,  consolidation,  and  transfer 
had  not  been  made :  Provided  that — 

(1.)  The  office  of  Chief  Judge  in  Bankruptcy  shall 
be  filled  by  such  one  of  the  Judges  of  the 
High  Court  of  Justice  appointed  since  the 
passing  of  the  Bankruptcy  Act,  1869,  or, 
with  his  consent^  of  such  one  of  the  Judges 
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appointed  prior  to  the  passing  of  the  last- 
mentioned  Act,  as  may  be  appointed  by  the 
Lord  Chancellor  to  that  office ;  and, 
(2.)  The  appeal  from  the  London  Court  of  Bank- 
ruptcy shall  lie  to  the  Court  of  Appeal  in 
accordance  with  the  principal  Act. 

10.  Whereas,  by  section  twenty-five  of  the  princi-  Amendment 
pal  Act,  after  reciting  that  it  is  expedient  to  amend  vict.  c.  66,  %. 
and  declare  the  law  to  be  thereafter  administered  in  Jf',^*^''"!^* 
England  as  to  the  matters  thereinafter  mentioned,  certain 
certain  enactments  are  made  with  respect  to  the  law,  p<>''*^- 
and  it  is  expedient  to  amend  the  said  section  :  Be  it 
therefore  enacted  as  follows  : — 

Sub-section  one  of  clause  twenty-five  of  the  prin- 
cipal Act  is  hereby  repealed,  and  instead  thereof 
the  following  enactment  shall  take  effect ;  (that 
is  to  say,)  in  the  administration  by  the  Court  of 
the  assets  of  any  person  who  may  die  after  the 
commencement  of  this  Act,  and  whose  estate  may 

Erove  to  be  insufficient  for  the  payment  in  fiill  of 
is  debts  and  liabilities,  and  in  the  winding  up  of 
any  company  under  the  Companies  Acts,  1862 
and  1867,  whose  assets  may  prove  to  be  insuffi- 
cient for  the  payment  of  its  debts  and  liabilities 
and  the  costs  of  winding  up,  the  same  rules  shall 
prevail  and  be  observed  as  to  the  respective  rights 
of  secured  and  unsecured  creditors,  and  as  to 
debts  and  liabilities  provable,  and  as  to  the  valua- 
tion of  annuities  and  future  and  contingent  lia- 
bilities respectively,  as  may  be  in  force  for  the 
time  being  under  the  Law  of  Bankruptcy  with 
respect  to  the  estates  of  persons  adjudged  bank- 
rupt; and  all  persons  who  in  any  such  case 
would  be  entitled  to  prove  for  and  receive  divi- 
dends out  of  the  estate  of  any  such  deceased 
person,  or  out  of  the  assets  of  any  such  company, 
may  come  in  under  the  decree  or  order  for  the 
administration  of  such  estate,  or  under  the  wind- 
ing up  of  such  company,  and  make  such  claims 
against  the  same  as  they  may  respectively  be 
entitled  to  by  vii'tue  of  this  Act. 
In  sub-section  seven  of  the  said  section  the  reference 
to  the  date  of  the  passing  of  the  principal  Act 
shall  be  deemed  to  refer  to  the  date  of  the  com- 
mencement of  the  principal  Act. 

In  the  winding  np  of  a  company  a  contribntorj  cannot  set  off  a 
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judgment  d«bt  dne  from  the  company  to  blm  against  calls  by  the 
official  liquidator.    (QlWs  Case,  12  Ck  D.  756;) 

A  ffftniishee  order  nisi  gives  no  security  until  it  bas  been 
served.    {Be  Stanhope  CoUieries,  W.  N.  1879,  42.) 

There  seems  to  be  considerable  divergence  of  opinion  as  to 
whether  the  mle  in  Bankruptcy  that  an  execution  creditor  loses 
the  benefit  of  an  execution  for  more  than  £50  if  the  sheriff  has 
notice  of  bankruptcy  within  14  days.  {Re  Taylor^  8  Ch.  D.  183 ; 
Be  Printing,  &c,  Co.,  8  Ch.  D.  535;  Re  Richards,  11  Ch.  D. 
676 ;  Re  Therese,  W.  N.  1879,  22.) 

!^ption  for  11-  Subject  to  any  Rules  of  Court,  and  to  the  pro- 
•nj  plaintiff  visions  of  the  principal  Act  and  this  Act  and  to  the 
ruiwHo^  power  of  transfer,  every  person  by  whom  any  cause 
c*}oo«e  in  or  matter  may  be  commenced  in  the  said  High  Court 
sion  he  will  of  Justicc  shall  assigu  such  cause  or  matter  to  one  of 
JStution  for^  ^^®  divisious  of  the  said  High  Court  as  he  may  think 
3ti  &  37  Vict,  fit,  by  marking  the  document  by  which  the  same  is 
c.«{,6. 36.  commenced  with  the  name  of  such  Division,  and 
giving  notice  thereof  to  the  proper  officer  of  the 
Court :  Provided  that — 

(1.)  All  interlocutory  and  other  steps  and  proceed- 
ings in  or  before  the  said  High  Court  in 
any  cause  or  matter  subsequent  to  the  com- 
mencement thereof,  shall  be  taken  (subject 
to  any  Rules  of  Court,  and  to  the  power  of 
transfer)  in  the  Division  of  the  said  High 
Court  to  which  such  cause  or  matter  is  for 
the  time  being  attached ;  and, 
(2.)  If  any  plaintifP  or  petitioner  shall  at  any  time 
assign  his  cause  or  matter  to  any  Division  of 
the  said  High  Court  to  which,  according  to 
the  Rules  of  Court  or  the  provision  of  the 
principal  Act  or  this  Act,  the  same  ought 
not  to  be  assigned,  the  Court,  or  any  Judge 
of  such  Division,  upon  being  informed  there- 
of, may,  on  a  summary  application  at  any 
stage  of  the  cause  or  matter,  direct  the  same 
to  be  transferred  to  the  Division  of  the  said 
Court  to  which,  according  to  such  rules  or 
provisions,  the  same  ought  to  have  been 
assigned ;  or  he  may,  if  he  think  it  expe- 
dient so  to  do.  retain  the  same  in  the 
Division  in  which  the  same  was  commenced ; 
and  all  steps  and  proceedings  whatsoever 
taken  by  the  plaintiff  or  petitioner  or  by  any 
other  party  in  any  such  cause  or  matter,  and 
all  orders  made  therein  by  the  Court  or  an\ 
Judge  thereof  before  any  such  transfer  shall 
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be  yalid  and  effectual  to  all  intents  and 
purposes  in  the  same  manner  as  if  the  same 
respectively  had  been  taken  and  made  in  the 
proper  Division  of  the  said  Court  to  which 
such  cause  or  matter  ouf^ht  to  have  been 
assigned;  and 
(3.)  Subject  to  rules  of  Court,  a  person  commencing 
any  cause  or  matter  shall  not  assifi^  the 
same  to  the  Probate^  Divorce,  and  Admiralty 
Division  unless  he  would  have  been  entitled 
to  commence  the  same  in  the  Court  of  Pro- 
bate, or  in  the  Court  for  Divorce  and  Matri- 
monial Causes,  or  in  the  High  Court  of 
Admiralty^  if  this  Act  had  not  passed. 

12.  Every  appeal  to  the  Court  of  Appeal  shall,  g^'^f*^ 
where  tiie  subject  matter  of  the  appeal  is  a  £nal  Appeal, 
order,  decree,  or  judgment,  be  heard  before  not  less 

than  three  Judges  of  the  said  Court  sitting  together, 
and  shall,  when  the  subject-matter  of  the  appeal  is 
an  interlocutory  order,  decree,  or  judgment,  be  heard 
before  not  less  than  two  Judges  of  the  said  Court 
sitting  together. 

Any  doubt  which  may  arise  as  to  what  decrees, 
orders,  or  judgments  are  final,  and  what  are  inter- 
locutory, shall  be  determined  by  the  Court  of  Appeal. 

Subject  to  the  provisions  contained  in  this  section 
the  Court  of  Appeal  may  sit  in  two  divisions  at  the 
same  time, 

13.  Whereas  by  section  sixty  of  the  principal  Act  Amendment 
it  is  provided  that  for  the  purpose  of  facilitating  the  Se  asj  vict. 
prosecution  in  country  districts  of  legal  proceedings,  Jirtrict  ^ 
it  shall  be  lawful  for  Her  Majesty  by  Order  in  Coun-  regi«tear«, 
cil  from  time  to  time  to  direct  that  there  shall  be 
district  registrars  in  such  places  as  shall  be  in  such 

order  mentioned  for  districts  to  be  thereby  defined ; 
and  whereas  it  is  expedient  to  amend  the  said  section, 
be  it  therefore  enacted  that — 

Where  any  such  Order  has  been  made,  two  persons 
may,  if  required,  be  appointed  to  perform  the  duties 
of  district  registrar  in  any  district  named  in  the  Order, 
and  such  persons  shall  be  deemed  to  be  joint  district 
registrars,  and  shall  perform  the  said  duties  in  such 
manner  as  may  from  time  to  time  be  directed  by  the 
said  OrdQT,  or  any  Order  in  Council  amending  the 
same. 

Moreover  the  registrar  of  any  Inferior  Court  of 
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Record  havinf^  jurisdiction  in  any  part  of  any  district 
defined  by  such  Order  (other  than  a  County  Court) 
shall,  if  appointed  by  Her  Majesty,  be  qualified  to  be 
a  district  re&^istrar  for  the  said  district  or  for  any  and 
such  part  thereof  as  may  be  directed  by  such  Order 
or  any  Order  amending  the  same. 

Every  district  registrar  shall  be  deemed  to  be  an 
officer  of  the  Supreme  Court,  and  be  subject  accord- 
ingly to  the  jurisdiction  of  such  Court,  and  of  the 
Divisions  thereof. 

rfSeA??"*  14.  Whereas  under  section  eighty-seven  of  the 
Vict.  c.  66, 1,  principal  Act,  solicitors  and  attorneys  will  after  the 
^actments  commencement  of  this  Act  be  called  solicitors  of  the 
iSo  ^'^  ***    Supreme  Court :  Be  it  therefore  enacted  that — 

rnejB.  ^j^^  registrar  of  attorneys  and  solicitors  in  England 
shall  be  called  the  registrar  of  solicitors,  and  the  Lord 
Chief  Justice  of  England,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas,  and  the  Lord  Chief  Baron,  or  any  two  of  them, 
may,  from  time,  by  regulation  adapt  any  enactments 
relating  to  attorneys,  and  any  declaration,  certificate, 
or  form  required  under  those  enactments,  to  the 
solicitors  of  the  Supreme  Court  under  section  eighty- 
seven  of  the  principal  Act. 

frS^r*^""  15,  It  shall  be  lawful  for  Her  Majesty  from  time 
Court  of  to  time,  by  Order  in  Council,  to  direct  that  the  enact- 
ments relating  to  appeals  from  County  Courts  shall 
apply  to  any  other  Inferior  Court  of  Record ;  and  those 
enactments,  subject  to  any  exceptions,  conditions,  and 
limitations  contained  in  the  Order,  shall  apply  ac« 
cordingly,  as  firom  the  date  mentioned  in  the  Order. 

firrtlJheduie     }-^'  "^^^  ^^^^^  o{  Court  in  the  First  Schedule  to 

in^substita-   this  Act  shall  comc  into  operation  at  the  commence- 

a^virt!c.*66  "^6nt  of  this  Act,  and  as  to  all  matters  to  which  they 

8. 69,  and    *  extend  shall  thenceforth  regulate  the  proceedings  in 

schedule.      ^Yie  High  Court  of  Justice  and  Court  of  Appeal.    But 

such  Rules  of  Court,  and  also  all  such  other  Rules  of 

Court  (if  any)  as  may  be  made  after  the  passing  and 

before  the  commencement  of  this    Act  under  the 

authority  of  the  next  section,  may  be  annulled  or 

altered  by  the  authority  by  which  new  Rules  of 

Court  maybe  made  after  the  commencement  of  this  Act 

to  miiing"  17.  Her  Majesty  may  at  any  time  after  the  passing 
&o.,  of  Boies  and  before  the  commencement  of  this  Act,  by  Order  in 
of  Court       Council,  made  upon  the  recommendation  of  the  Lord 
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Chancellor,  and  the  Lord  Chief  Justice  of  England,  before  or 
the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  oommence- 
Common  Pleas,  the  Lord  Chief  Baron  of  the  Ex- JJ^^^*^«^ 
chequer,  and  the  Lords  Justices  of  Appeal  in  Chancery,  stitatioD  for 
or  any  five  of  them,  and  the  other  Judges  of  the  ^,Si^]^mJ 
several  Courts  intended  to  be  united  and  consolidated  ^^^^ 
by  the  principal  Act  as  amended  by  this  Act,  or  of 
a  majority  of  such  other  Judges,  make  any  further  or 
additional  Rules  of  Court  for  carrying  the  principal 
Act  and  this  Act  into  effect,  and  in  particular  for  all 
or  any  of  the  following  matters,  so  far  as  they  are  not 
provided  for  by  the  Rules  in  die  First  Schedule  to 
this  Act ;  that  is  to  say, 

(1.)  For  regelating  the  sittings  of  the  High  Court 
of  Justice  and  the  Court  of  Appeal,  and  of 
any  Divisional  or  other  Courts  thereof  re- 
spectively, and  of  the  Judges  of  the  said 
High  Court  sitting  in  Chambers ;  and, 
(2.)  For  regulating  the   pleading,   practice,   and 
procedure  in  the  High  Court  of  Justice  and 
Court  of  Appeal;  and 
(3.)  Generally,  for  regulating  any  matters  relating 
to  the  practice  and  procedure  of  the  said 
Courts  respectively,  or  to  the  duties  of  the 
officers  thereof,  or  of  the  Supreme  Court,  or 
to  the  costs  of  proceedings  tnerein. 
.    From  and  after  the  commencement  of  this  Act,  the  in  snbetitn- 
Supreme  Court  may  at  any  time,  with  the  concurrence  ^  &37  vict. 
of  a  majority  of  the  Judges  thereof  present  at  any  c.66,i.  74. 
meeting  for  that  purpose  held  (of  which  majority 
the  Lord  Chancellor  shall  be  one),  alter  and  annul 
any  Rules  of  Court  for  the  time  being  in  force, 
and  have  and  exercise  the  same  power  of  making 
Rules  of  Court  as  is  by  this  section  vested  in  Her 
Majesty  in  Council  on  the  reconmiendation  of  the 
said  Judges  before  the  commencement  of  this  Act. 

All  Rules  of  Court  made  in  pursuance  of  this  section 
shall  be  laid  before  each  House  of  Parliament  within 
such  time  and  shall  be  subject  to  be  annulled  in  such 
manner  as  is  in  this  Act  provided. 

All  Rules  of  Court  made  in  pursuance  of  this 
section,  if  made  before  the  commencement  of  this  Act, 
shall  £rom  and  after  the  commencement  of  this  Act, 
and  if  made  after  the  commencement  of  this  Act 
shall  from  and  after  they  come  into  operation,  regulate 
all  matters  to  which  they  extend,  until  annulled  or 
altered  in  pursuance  of  this  section. 
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The  reference  to  certain  Judges  in  section  twenty- 
seren  of  the  principal  Act  shall  be  deemed  to  refer  to 
the  Judges  mentioned  in  this  section  as  the  Judges 
on  whose  recoounendation  an  order  in  Council  may 
be  made. 

So  muck  of  Uus  section  as  is  iooontiitent  with  aec.  16  of  tbo 
▲pp.  Jar.  Act,  1876,  \%  repealed. 

ProTifion  m  jg.  AH  Rules  and  Orders  of  Court  in  force  at  the 
Probate!  ^  time  of  the  commencement  of  this  Act  in  the  Court  of 
J5'^[^^»^  Probate,  the  Court  for  Divorce  and  Matrimonial 
coarto,beinf(  Causos,  and  the  Admiralty  Court,  or  in  relation  to 
Hig?OoOT^  appeals  from  the  Chief  Judge  in  Bankruptcy,  or  from 
in  Bubttita-    the  Court  of  Appeal  in   Chancery  in  bankruptcy 

tion  for  3«  &         . .  x         £  j.u  i  •    5  \, 

87  Vict.  c.  66,  matters,  except  so  tar  as  they  are  expressly  varied  by 
"•  ^^*  the  First  Schedule  hereto  or  by  Rules  of  Court  made 

by  Order  in  Council  before  the  commencement  of  this 
Act,  shall  remain  and  be  in  force  in  the  High  Court 
of  Justice,  and  in  the  Court  of  Appeal  respectively 
until  they  shall  respectively  be  altered  or  annulled  by 
any  Rules  of  Court  made  after  the  commencement  of 
this  Act. 

The  present  Judge  of  the  Probate  Court  and  of 
the  Court  for  Divorce  and  Matrimonial  Causes  shall 
retain,  and  the  president  for  the  time  being  of  the 
Probate  and  Divorce  Division  of  the  High  Court  of 
Justice  shall  have,* with  regard  to  non-contentious  or 
common  form  business  in  the  Probate  Court,  the 
powers  now  conferred  on  the  Judge  of  the  Probate 
Court  by  the  thirtieth  section  of  the  twentieA  and 
twenty-first  years  of  Victoria,  chapter  seventy-seven, 
and  t£e  said  Judge  shall  retain,  and  the  said  presi- 
dent shall  have,  the  powers  as  to  the  making  of^rules 
and  regulations  conferred  by  the  fifty-third  section  of 
the  twentieth  and  twenty-first  years  of  Victoria, 
chapter  eighty-five. 

ProTiBion  u      IQ.  Subject  to  the  first  Schedule  hereto  and  any 

^^mt  ^^^^  ^^  C^'^^*  ^  ^®  °^*^®  '^^^^^  *^^^  ^^^  *®  practice 
subject  to'     and  procedure  in  all  criminal  causes  and  matters 

remidninff^  whatsoever  in  the  High  Court  of  Justice  and  in  t^ 
in  siiSStur  Court  of  Appeal  respectively,  including  the  practice 
tion  for  36  ft  and  procedure  with  respect  to  Crown  cases  reserved, 
66.T!n.^'  shall  be  the  same  as  the  practice  and  procedure  in 
siinilar  causes  and  m^atters  before  the  commence- 
ment of  this  Act 

PrQvJiBio^  M      20.  Nothing  in  this  Act  or  in  the  first  Schedule 
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Weto,  or  in  jany  Rules  of  Cotirt  to  be  made  under  to  Act  not 
this  Act,  save  as  fer  as  relates  to  the  power  of  the  Jj^^o? 
Court  for  special  reasons  to  allow  depositions  or  affi-  evidenw  or 
davits  to  be  read,  shall  affect  the  mode  of  giving* InTOKtttu- 
evidcnce  by  the  oral  examination  of  witnesses  in  trials  37  yi^  Tw 
by  jury,  or  the  rules  of  evidence,  or  the  law  relating  s.  72.  '  ' 
to  jurymen  or  juries. 

21.  Save  as  by  the  principal  Act  or  this  Act,  or  by  Provision  for 
any  Rujes  of  Court,  may  be  otherwise  provided,  all  "uSSg  wo- 
forms  and  methods  of  procedure  which  at  the  com-  cedure  of 
mencement  of  this  Act  were  in  force  in  any  of  the  not  inconsia- 
Courts  whose  jurisdiction  is  by  the  principal  Act  or  tJJf  Xct*or 
this  Act  transrerred  to  the  said  High  Court  and  to  the  Rales  of 
said  Court  of  Appeal  respectively,  under  or  by  virtue  iSSrutTtioa 
of  any  law,  custom,  general  order,  or  rules  whatso-  ^r  ^  * J^ 
ever,  and  which  are,  not  inconsistent  with  the  prin-  s/Ja.^'    * 
cipal  Act  or  this  Act  or  with  any  Rules  of  Cpurt,  may 
continue  to  be  used  and  practised,  in  the  said  High 

Court  of  Justice  and  the  said  Court  of  Appeal  re- 
spectively, in  such  and  the  like  cases,  and  for  such 
and  the  like  purposes,  as  those  to  which  they  would 
have  been  applicable  in  the  respective  Courts  of 
which  the  jurisdiction  is  so  transferred,  if  the  principal 
Act  and  this  Act  had  not  passed. 

In  cases  where  no  rale  of  practice  is  laid  down  by  the  new 
orders,  and  there  is  a  Tanance  in  the  old  practice  of  the  Chancery 
and  Common  Law  Courts,  that  practice  is  to  prevail  which  is 
considered  by  the  Court  most  convenient.  {Newbigffinrby-the-Sea 
Qds  Go.  V.  'Armstrong,  13  Ch.  D.  310.) 

22.  Whereas  by  section  forty-six  of  the  principal  Nothing- in 
Act  it  is  enacted  that  "  any  Juc%e  of  the  said  High  £  prgudice 
Court  sitting  in  the  exercise  of  its  jurisdiction  else-  ^Qeg*jJ{J^® 
where  than  in  a  Divisional  Court  may  reserve  any  mitted,  &c. 
case,  or  any  point  in  a  case,  for  the  consideration  of  a 
Divisional  Court,  or  may  direct  any  case  or  point  in  a 

case  to  be  argued  before  a  Divisional  Court :"  Be  it 
hereby  enacted,  that  nothing  in  the  said  Act,  nor  in 
any  rule  or  order  made  under  the  powers  thereof  or 
of  this  Act,  shall  take  away  or  prejudice  the  right  of 
any  party  to  any  action  to  nave  the  issues  tor  trial  by 
iury  submitted  and  left  by  the  Judge  to  the  jury 
eemre  whom  the  same  shall  come  for  trial,  with  a 

E roper  and  complete  direction  to  the  jury  upon  the 
iw,  and  as  to  the  evidence  applicable  to  such  issues : 
Provided  also,  that  the  said  right  may  be  enforced ; 
either  by  motion  in  the  High  Court  of  Justice  or  by 
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motion  in  the  Court  of  Appeal  founded  upon  an  ex- 
ception  entered  upon  or  annexed  to  the  record. 

2JJ^JJ**<»«'  23t  Her  Majesty  may  at  any  time  after  the  passinc* 
of  this  Act,  and  from  time  to  time,  by  Order  in  Council^ 
provide  in  such  manner  and  subject  to  such  reg^ula- 
tions  as  to  Her  Majesty  may  seem  meet,  for  all  or 
any  of  the  following  matters  : 

1.  For  the  discontinuance,  either  temporarily  or 

permanently,  wholly  or  partially,  of  anj 
existing  circuit,  and  the  formation  of  any- 
new  circuit  by  the  union  of  any  counties  or 
parts  of  counties,  or  partly  in  one  way  and 
partly  in  the  other,  or  by  the  constitution 
of  any  county  or  part  of  a  county  to  be  a 
circuit  by  itself;  and  in  particular  for  the 
issue  of  commissions  for  the  discharge  of 
civil  and  criminal  business  in  the  county  of 
Surrey  to  the  Judges  appointed  to  sit  for 
the  trial  by  jury  of  causes  and  issues  in 
Middlesex  or  London  or  any  of  them ;  and, 

2.  For  the  appointment  of  the  place  or  places  at 

which  assizes  are  to  be  holden  on  any  cir- 
cuit ;  and, 

3.  For  altering  by  such  authority  and  in  such 

manner  as  may  be  specified  in  the  Order, 
the  day  appointed  for  holding  the  assizes  at 
any  place  on  any  circuit  in  any  case,  where, 
by  reason  of  the  pressure  of  business  or 
other  unforeseen  cause,  it  is  expedient  to 
alter  the  same ;  and, 

4.  For  the  regulation,  so  far  as  may  be  necessary 

for  carrying  into  effect  any  Order  under  this 

section,  of  the  venue  in  all  cases,  civil  and 

criminal,  triable  on  any  circuit  or  elsewhere. 

Her  Majesty  may  from  time  to  time,  by  Order  in 

Council,  alter,  add  to,  or  amend  any  Order  in  Council 

made  in  pursuance  of  this  section;  and  in  making  any 

Order  under  this  section  may  give   any  directions 

which  it  appears  to  Her  Majesty  to  be  desirable  to 

give  for  the  purpose  of  giving  full  effect  to   such 

Order. 

Provided  that  every  Order  in  Council  made  imder 
this  section  shall  be  laid  before  each  House  of  Parlia- 
ment within  such  time,  and  shall  be  subject  to  be 
annulled  in  such  manner  as  is  in  this  Act  provided. 
Any  Order  in  Council  purporting  to  be  made  in 
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pursuance  of  this  section  shall  have  the  same  effect 
in  all  respects  as  if  it  were  enacted  in  this  Act. 

The  power  hereby  given  to  Her  Majesty  shall  be 
deemed  to  be  in  addition  to  and  not  in  derogation  of 
any  power  already  vested  in  Her  Majesty  in  respect 
of  the  matters  aforesaid ;  and  all  enactments  in  rela- 
tion to  circoits^  or  the  places  at  which  assizes  are  to  be 
holden,  or  otherwise  in  relation  to  the  subject-matter 
of  any  Order  under  this  section,  shall,  so  far  as  such 
enactments  are  inconsistent  with  such  Order,  be  re- 
pealed thereby,  whether  such  repeal  is  thereby  ex- 
pressly made  or  not ;  but  all  enactments  relating  to 
the  power  of  Her  Majesty  to  alter  the  circuits  of  the 
Judges,  or  places  at  which  assizes  are  to  be  holden, 
or  the  distribution  of  revising  barristers  among  the 
circuits,  or  otherwise  enabling  or  facilitating  the 
carrying  the  objects  of  this  section  into  effect,  and  in 
force  at  the  time  of  the  passing  of  the  principal  Act, 
shall  continue  in  force,  and  shall,  with  the  necessary 
variations,  if  any,  apply,  so  far  as  they  are  applicable, 
to  any  alterations  in  or  dealings  with  circuits,  or 
places  at  which  assizes  are  to  be  holden,  made  or  to 
oe  made  after  the  passing  of  this  Act,  or  to  any  other 
provisions  of  any  Order  made  under  this  section ;  and 
if  any  such  Order  is  made  for  the  issue  of  commissions 
for  the  discharge  of  civil  and  criminal  business  in  the 
county  of  Surrey  as  before  mentioned  in  this  section, 
that  county  shall  for  the  purpose  of  the  application  of 
the  said  enactments  be  deemed  to  be  a  circuit,  and  the 
senior  Judge  for  the  time  being  so  commissioned,  or 
such  other  Judge  as  mav  be  for  the  time  being  desig- 
nated for  that  purpose  by  Order  in  Council,  shall,  in 
the  month  of  July  or  August  in  every  year,  appoint 
the  revising"  barristers  for  that  county  and  the  cities 
and  borougns  therein. 

The  expression  "  assizes  '*  shall  in  this  section  be 
construed  to  include  sessions  under  any  commission  of 
oyer  and  terminer,  or  gaol  delivery,  or  any  commission 
in  lieu  thereof  issued  under  tlie  principal  Act. 

24.  Where  any  provisions  in  respect  of  the  practice  Additional 
or  procedure  of  any  Courts  the  jurisdiction  of  which  S^SitiS^of 
is  transferred  by  the  principal  Act  or  this  Act  to  the  pJJJ^^4"^ 
High  Court  of  Justice  or  the  Court  of  Appeal,  are  \oSm  oT  ^ 
contained  in  any  Act  of  Parliament,  Rules  of  Court  ^®'"*' 
may  be  made  for  modifying  such  provisions  to  any 
extent  that  may  be  deemed  necessary  for  adapting  the 
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same  to  the  High  Court  of  Justice  and  the  Court  of  r 
Appeal,  without  prejudice  uevertheless  to  any  power 
ot  the  Lord  Chancellor,  with  the  concurrence  of  the 
Treasury,  to  maJke  any  Rules  with  resjmct  to  the  Pay-  , 
master  General,  or  otherwise. 

Any  provisions  relating  to  the  payment^  transfer, 
or  deposit  into,  or  in,  or  out  of  any  Court  of  any 
money  or  property,  or  to  the  dealing  therewith,  shall, 
for  ttie  purposes  of  this  section,  be  deemed  to  be  pro- . 
visions  relating  to  practice  and  procedure. 

The  Lord  Chancellor,  with  the  concurrence  of  the 
Treasury,  may  from  time  to  time,  by  order,  determine 
to  what  accounts  and  how  intituled  any  such  money 
or  property  as  last  aforesaid,  whether  paid,  transferred, . 
or  deposited  before  or  after  the  commencement  of  this  , 
Act,  is  to  be  carried^  and  modify  all  or  any  forms  re- 
lating to  such  accounts ;  and  the  Governor  and  Com- 
pany of  the  Bank  of  England^  and  all  other  companies, 
Dodies  corporate,  and  persons,  shall  make  <mch  entries 
and  alterations  in  their  books  as  may  be  directed  by 
the  Lord  Chancellor,  with  the  concurrence  of  the 
Treasury,  for  the  purpose  of  carrying  into  effect  luiy 
such  oraer. 

25.  Every  Order  in  Council  and  Rule  of  Court 
required  by  this  Act  to  be  laid  before  each  House  of 
Parliament  shall  be  so  laid  within  forty  days  next 
after  it  is  made,  if  Parliament  is  then  sitting,  or  if 
not,  within  forty  days  after  the  commencement  of  the 
then  next  ensuing  session  ;  and  if  an  address  is  pre- 
sented to  Her  Majesty  by  either  House  of  Parliament, 
within  the  next  subsequent  forty  days  on  which  the 
said  House  shall  have  sat,  praying  that  any  such  Rule 
or  Order  may  be  annulled.  Her  Majesty  may  there- 
upon by  order  in  Council  annul  the  same ;  and  the 
Rule  or  Order  so  annulled  shall  thenceforth  become 
void  and  of  no  effect,  but  without  prejudice  to  the 
validity  of  any  proceedings  which  may  in  the  mean- 
time have  been  taken  under  the  same. 

This  section  shall  come  into  operation  immediately 
on  the  passing  of  this  Act 

Pixingr  and  26.  The  Lord  Chancellor,  with  the  advice  and  con- 
?e"Tn*High  sout  of  the  Judgos  of  the  Supreme  Court,  or  any  three 
Court  and  of  them,  and  with  the  concurrence  of  the  Treasury, 
Appeal.  niay,  either  before  or  after  the  commencement  of  this 
Act,  by  order,  fix  the  fees  and  per-centages  (includ- 
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nig  tiiejper-«etitag«  <in  estates  of  hinatics)  to  be  taken 
in  the  High  Court  of  Justice  or  in  the  Court  of  Appeal, 
or  in  any  Court  created  by  any  commission  or  in  any 
office  which  is  connected  with  any  of  those  Courts,  or 
in  which  any  business  connected  with  any  of  those 
Courts  is  conducted,  or  by  any  officer  paid  wholly  or 
partly  out  of  public  moneys  who  is  attached  to  any  of 
those  Courts  or  the  Supreme  Court,  or  any  Judge  of 
those  Courts,  including  the  masters  and  other  officers 
in  lunacy,  and  may  irom  time  to  time  by  order  in- 
crease, reduce,  <yt  abolish  all  or  any  of  such  fees  and 
per-oentages  and  appoint  new  fees  and  per-centages 
to  be  taken  in  the  said  Courts  or  offices  or  any  of  them, 
or  by  any  such  officer  as  aforesaid. 

Ajiy  order  made  in  pursuance  of  this  section  shall 
be  binding  on  all  the  Courts,  offices,  and  officers  to 
which  it  rders,  in  the  same  manner  as  if  it  had  been 
enacted  by  Parliament. 

All  fiucli  fees  and  per-centages  shall  (save  as  other- 
wise directed  by  the  order)  be  paid  into  the  receipt 
of  Her  Majesty's  Exchequer  and  be  carried  to  the 
Consolidated  Fund,  and  with  respect  thereto  the  fbl- 
ing  rules  shall  be  observed  : 

(1.)  The  fees  and  per-centages  «hall,  except  so  far 
as  the  order  may  otherwise  direct,  oe  taken 
by  stamps,  and  if  not  taken  by  stamps  shall  be 
taken,  applied,  accounted  for,  and  paid  over  in 
such  manner  as  may  be  directed  by  the  order. 
(2.)  Such  stamps  «hall  be  impressed  or  adhesive,  as 

the  Treasury  from  time  to  time  direct. 
(3.)  The  Treasury,  with  the  concurrence  of  the  Lord 
Chanoellor,  may  from  time  to  time  make  such 
rules  as  may  seem  fit  for  publishing  the 
lonount  of  the  fees  and  regulating  the  use  of 
such  stamps,  and  particularly  for  prescribing 
the  application  thereof  to  documents  from 
time  to  time  in  use  or  required  to  be  used 
for  the  purposes  of  such  stamps,  and  for 
insuring  the  proper  cancellation  of  stamps 
and  for  keeping  accounts  of  such  stamps. 
(4.)  Any  document  which  ought  to  bear  a  stamp  in 
pursuance  of  this  Act,  or  any  rule  or  order 
made  thereunder,  shall  not  be  received, 
filed,  used,  or  admitted  in  evidence  tinless 
and  until  it  is  properly  stamped,  within  the 
time  prescribed  by  the  rules  under  this  sec- 
tion regulating  the  use  of  stamps,  but  if  any 
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such  document  is  through  mistake   or  in- 
advertence received,  filed,  or  used  without 
being  properly  stamped,  the  Lord  Chancellor 
or  the  Court  may,  it  he  or  it  shall  think  fit, 
order  that  the  same  be  stamped  as  in  such 
order  may  be  directed. 
(5.)  The  Commissioners  of  Inland  Revenue  shall 
keep  such  separate  accounts  of  all  money 
received  in  respect  of  stamps  under  this  Act 
as  the  Treasury  may  from  time  to  time  direct, 
and,  subject  to  the  deduction  of  any  expenses 
incurred   by  those    Commissioners  in    the 
execution  of  this  section,  the  money  so  re- 
ceived shall,  under  the  direction  of  the  Trea- 
sury, be  carried  to  and  form   part  of  the 
Consolidated  Fund. 
(6.)  Any  person  who  forges  or  counterfeits  any  such 
stamp,  or  uses  any  such  stamp,  knowing  the 
same  to  be  forged  or  counterfeit,  or  to  have 
been  previously  cancelled  or  used,  shall  be 
guilty  of  forgery,  and  be  liable  on  conviction 
to  penal  servitude  for  a  term  not  exceeding 
seven  years,  or  to  imprisonment   with   or 
without  hard  labour  for  a  term  not  exceeding 
two  years. 
An  order  under  this  section  may  abolish  any  existing 
fees  and  per-centages  which  may  be  taken  in  the  said 
Courts  or  offices,  or  any  of  them,  or  by  the  said  officers 
or  any  of  them,  but,  subject  to  the  provisions  of  any 
order  made  in  pursuance  of  this  section,  the  existing 
fees  and  per-centages  shall  continue  to  be  taken,  ap- 
plied, and  accounted  for  in  the  existing  manner. 

27.  Section  twenty-seven,  which  refers  to  salaries 
of  officers  of  Courts  at  Lancaster  and  Durham,  is  here 
omitted 

Annual  28.  The    Treasury  shall    cause    to    be    prepared 

ISs^and^^  annually  an  account  for  the  year  ending  the  thirty- 
expenditure.  fipst  day  of  March,  showing  the  receipts  and  ex- 
penditure during  the  preceding  year  in  respect  of 
the  High  Court  of  Justice  and  the  Court  of  Appeal, 
and  of  any  Court,  office,  or  officer,  the  fees  taken  in 
which  or  by  whom  can  be  fixed  in  pursuance  of  this 
Act. 

Such  account  shall  be  made  out  in  such  form  and 
contain  such  particulars  as  the  Treasury,  with  the 
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concurrence  of  the  Lord  Chancellor^  may  from  time 
to  time  direct. 

Every  officer  by  whom  or  in  whose  office  fees  are 
taken  which  can  be  fixed  in  pursuance  of  this  Act^ 
shall  make  such  returns  and  give  such  information  as 
the  Treasury  may  from  time  to  time  require  for  the 
purpose  of  enabling  them  to  make  out  the  said 
account. 

The  said  account  shall  be  laid  before  both  Houses 
of  Parliament  within  one  month  after  the  thirty-first 
day  of  March  in  each  year,  if  Parliament  is  then 
sitting,  or  if  not,  then  within  one  month  after  the 
next  meeting  of  Parliament. 

29.  Section  twenty-nine,  which  refers  to  certain 
payments  made  to  the  senior  puisne  Judge  of  the 
Queen's  Bench,  and  Queen's  Coroner,  is  omitted. 

30,  Whereas  by  section  sixteen  of  "The  Court  of^^/^^^^ 
Chancery  Funds  Act,  1872,"  it  is  enacted  that  anviet.  e.K 
order  of  the  Court  of  Chancery  may  direct  securities  ^J^^^f 
standing  to  the  account  of  the  Paymaster  General  on  Ooremment 
behalf  of  the  Court  of  Chancery  to  be  converted  into  JSyfrSSSa 
cash,  and  that  where  such  order  refers  to  Government  J2S3**' 
securities  such  securities  shall  be  transferred  to  the  behalf  of  the 
Commissioners  for  the  Reduction  of  the  National  ^S^oo^ 
Debt  in  manner  therein  mentioned :  and  uie 

And  whereas  the  said  section  contains  no  provision  Sebtcom- 
for  the  converse  cases  of  the  conversion  of  cash  into  mieeionew. 
securities  and  the  transfer  of  securities  from  the  said 
Commissioners  to  the  account  of  the  Paymaster  General 
on  behalf  of  the  Court  of  Chancery : 

And  whereas  such  conversion  and  transfer,  and  the 
other  matters  provided  by  the  said  section,  can  be 
more  conveniently  provided  for  by  rules  made  in 
pursuance  of  section  eighteen  of  the  said  Act ;  and  it 
is  expedient  to  remove  doubts  with  respect  to  the 
power  to  provide  by  such  rules  for  the  investment  in 
securities  of  money  in  Court,  and  the  conversion  into 
money  of  securities  in  Court : 

Be  it  therefore  enacted  as  follows : 

Section  sixteen  of  ^^  The  Court  of  Chancery  Funds 
Act,  1872,"  is  hereby  repealed. 

Rules  may  from  time  to  time  be  made  in  pursuance 
of  section  eighteen  of  "  The  Court  of  Chancery  Funds 
Act,  1872,"  with  respect  to  the  investment  in  securities 
of  money  in  Court,  and  the  conversion  into  money  of 
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securities  in  Court,  and  with  respect  to  the  transfer  to 
the  Commissioners  for  the  Reduction  of  the  National 
Debt  of  GoTemment  seowides  ordered  bjr  tiie  Court 
to  be  sold  or  conrerted  into  cash,  and  to  the  transfer 
by  those  Commissioners  to  the  Paymaster  General  for 
the  time  bmng,  on  behalf  of  the  Court  of  Chancery, 
of  Government  securities  ordered  by  the  Court  of 
Chancery  to  be  purchased. 

This  section  shall  come  into  operation  on  the 
passing  of  this  Act,  and  shall  be  construed  together 
with  <*  The  Court  of  Chancery  Funds  Act,  1872,"  and 
shall  be  subject  to  any  alteration  in  that  Act  made  by 
or  in  pursuance  of  the  principal  Act  or  this  Act. 

31.  This  section,  which  refers  to  the  abolition  of 
secretary  to  the  visitors  of  lunatics,  is  omitted. 

jmeDdment      32.  Whereas  by  section  nineteen  of  ^^  The  Bank- 

vte?.tS,s!  ^^V^l  Repeal  and  Insolvent  Coiwt  Act,  1869,"  it  is 

19, uid 82 V  enacted  as  follows:  ^'All  dividends  declared  in  any 

f^n^iJ'to  *  Court  acting  under  the  Acts  relating  to  bankruptcy  or 

pAjmentof   the  relief  of  insolvent  debtors  which  remain  unclaimed 

!  dwidends  to  for  five  years  after  the  commencement  of  this  Act,  if 

emitted.       declared  before  that  commencement,  and  for  five  years 

after  the  declaration  of  the  dividends  if  declared  after 

the  commencement  of  this  Act,  and  all  undivided 

surpluses  of   estates  administered  under  the  jnria- 

diction  pf  such  Court  which  remain  undivided  for  five 

years  after  the  declaration  of  a  final  dividend  in  the 

case  of  bankruptcy,  or  for  five  years  after  the  close  of 

an  insolvency  under  this  Act,  sWl  be  deemed  vested 

in  the   Crown,   and  shall    be    disposed  of   as  the 

Commissioners  of   Her  Majesty's  Treasury  direct; 

provided  diat  at  any  time  after  such  vesting  the  Lord 

Chancellor  may,  if  he  thinks  fit,  by  reason  of  the 

disability  or  absence  beyond  seas  of  the  person  entitled 

to  the  sum  so  vested,  or  for  any  other  reason  appearing 

to  him  sufficient,  direct  that  the  sum  so  vested  shall 

be  repaid  out  of  moneys  provided  by  Parliament^  and 

shall  he  distributed  as  it  woidd  have  been  if  there  had 

been  no  such  vesting;" 

And  whereas  a  similar  enactment  with  reqtect  to 
unclaimed  dividends  in  bankruptcy  was  made  by 
82  ft  33  Vict,  section  one  hundred  and  sixteen  of  ^*  The  Bimkruptcy 
<^-^i-  Act,  1869:" 

And  whereas  it  is  expedient  to  give  to  persons  en- 
titled to  any  such  unclaimed  diviif^nds  or  o^er  sums 
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greater  facilities  for  obtaining  the  same :  Be  it  there- 
fore enacted  as  follows : 

Any  Court  bavins'  jurisdiction  in  the  matter  of  any 
bankruptcy  or  insolvency,  upon  being  satisfied  that 
any  person  claiming  is  entitled  to  any  dividend  or 
other  payment  out  of  the  moneys  vested  in  the  Crown 
in  pursuance  of  section  nineteen  of  "  The  Bankruptcy  3a  ass  vict. 
Repeal  and  Insolvent  Court  Act,  1869,"  or  of  section  "*'  **'  "* 
one  hundred  and  sixteen  of  "  The  Bankruptcy  Act, 
1869,"  may  order  payment  of  the  same  in  like  manner 
as  it  might  have  done  if  the  same  had  not  by  reason 
of  the  expiration  of  five  years  become  vested  in  the 
Crown  in  pursuance  of  the  said  sections. 

This  section  shall  take  effect  as  from  the  passing  of 
this  Act. 

33.  From  and  after  the  commencement  of  this  Act  Repeal, 
there  shall  be  repealed — 

(1.)  The  Acts  specified  in  the  Second  Schedule  to 
this  Act,  to  the  extent  in  the  third  column 
of  that  schedule  mentioned,  without  pre- 
judice to  anything  done  or  suffered  before 
the  said  commencement  under  the  enact- 
ments hereby  repealed ;  also, 

(2.)  Any  other  enactment  inconsistent  with  this 
Act  or  the  principal  Act. 

34,  35.  These  sections,  which  refer  to  OflScers  and 
Salaries^  are  omitted. 


APPELUTE  JURISDICTION  ACT, 

1876. 


39  &  40  Vict.  c.  59. 

An  Act  for  amending  the  Law  in  respect  of  the 
Appellate  Jurisdiction  of  the  House  of  Lords ; 
and  for  other  purpopes. 

[11th  August,  1876.] 

B£  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

Preliminary, 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  short  tiue. 
Appellate  Jurisdiction  Act,  1876." 

2.  This  Act  shall,  except  where  it  is  otherwise  ^°T?f^j 
expressly  provided,  come  into  operation  on  the  first  ™*° 

day  of  r^ovember  one  thousand  eight  hundred  and 
seventy-six,  which  day  is  hereinafter  referred  to  as 
the  commencement  of  this  Act. 

Appeal. 

3.  Subject  as  in  this  Act  mentioned  an  appeal  ^^** 
shall  lie  to  the  House  of  Lords,  from  any  order  or  apMai  Hm 
judgment  of  any  of  the  Courts  following ;  that  is  to  £1^?**  ^ 
say, 

(1.)  Of  Her  Majesty's  Court  of  Appeal  in  England ; 
and 

(2.)  Of  any  Court  in  Scotland  fi-om  which  error  or 
an  appeal  at  or  immediately  before  the  com- 
mencement of  this  Act  lay  to  the  House 
of  Lords  by  common  law  or  by  statute ; 
and 
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(3.)  Of  any  Court  in  Ireland  from  which  error  or 
an  appeal  at  or  immediately  before  the  com- 
mencement of  this  Act  lay  to  the  House  of 
Lords  by  common  law  or  by  statute. 

Form  of  4.  Every  appeal  shall  be  brought  by  way  of  petition 

nS^^  ^  the.  House  oi'  Lords,  praying  that  the  matter  of  the 
Lordi.  opder  or  judgment  appealed  against  may  be  reviewed 
before  Her  Majesty  the  Queen  in  her  Court  of  Parlia- 
ment, in  order  that  the  said  Court  may  determine 
what  of  right,  and  according  to  the  law  and  custom 
of  this  realm,  ought  to  be  done  in  the  subject-matter 
of  such  appeal. 

Attendance  .  g.  An  appeal  shall  not  be  heard  and  determined  bv 
number  of  the  House  of  Lords  imless  there  are  present  at  sucli 
Lords^of  hearing  and  determination  not  less  tnan  three  of  the 
required  at  following  persous,  in  this  Act  designated  Lords  of 
deTrSSn^'  Appeal ;  that  is  to  say, 

ticn  of  (1.)  The  Lord  Chancellor  of  Great  Britain  for  the 

^^^  **  time  being ;  and 

(2.)  The    Lords    of  Appeal    in    Ordinary   to   be 

appointed  as  in  this  Act  mentioned ;  and 
(3.)  Sucn  Peers  of  Parliament  as  are  for  the  time 
being  holding  or  have  held    any   of   the 
offices  in  this  Act  described  as  high  judicial 
offices. 

Appoint-  6.  For  the  purpose  of  aiding  the  House  of  Lords 

J^ordB^of      ^^  the  huffing  and  determination  of  appeals,  Her 
Appeal  in      Majesty  3»ay,  at  any  time  after  the  passing  of  this 
Her  Msjesty.  Act,  by  letters  patent  appoint  two  qualified  persons  to 
be  Lords  of  Appeal  in  Ordinary,  out  such  appoint- 
ment shall  not  take  effi&ct  until  the  commencement  of 
this  Act. 

A  person  shall  not  be  qualified  to  be  appointed  by 
Her  Majesty  a  Lord  of  Appeal  in  Ordinary  unless  he 
has  been  at  or  before  the  time  of  his  appointment  the 
holder  for  a  period  of  not  less  than  two  years  of  some 
one  or  more  of  the  offices  in  this  Act  described  as 
high  judicial  offices,  or  has  been  at  or  before  such 
time  as  aforesaid,  for  not  less  than  fifteen  years,  a 
practising  barrister  in  England  or  Ireland^  or  a 
practising  advocate  in  Scotland. 

Every  Lord  of  Appeal  in  Ordinary  shall  hold  his 
office  during  good  behaviour,  and  shall  continue  to 
hold  the  same  notwithstanding  the  demise  of  the 
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Croyra^  but  he  may  be  removed  from,  suck  office  on  : 
the  address  of  both  Houses  of  Parliament. 

There  shall  be  paid  to  every  Lord  of  Appeal  in  . 
Ordinary  a  salary  of  six  thousand  pounds  a  year. 

Every  Lord  of  Append  in  Ordinary,  unless  he  is 
otherwise  entitled  to  sit  as  a  member  of  the  House  of  ' 

Lords^  shall  bv  virtue  and  according  to^  the  date  of  his  ; 

appointment  be  entitled  during  his  life  to  rank  as  a 
Bctron  by  such  style  as  Her  Majesty  may  be  pleased 
to-  appoint,  and  shall  during  the  time  that  he  oontinnes 
in  his  office  as  a  Lord  of  Appeal  in  Ordinary,  and  no 
longer,  be  entitled  to  a  writ  of  summons  to  attend,  • 
and  to  sit  and  vote  in  the  House  of  Lords ;  his 
dignity  as  a  Lcnrd  of  Parliament  shidl  not  descend  to 
his  heirs. 

On  any  Lord  of  Appeal  in  Ordinary  vacating  his 
office,  by  death,  resignation,  or  otherwise.  Her  Majesty 
may  fill  up  the  vacancy  by  the  appointment  of  another 
qualified  person. 

A  Lord  of  Appeal  in  Ordinary  shall,  if  a  Privy 
Councillor,  be  a  member  of  the  Judicial  Committee  of 
the  Privy  Council,  and,  subject  to  the  due  perform- 
ance by  a  Lord  of  Appeal  in  Ordinary  of  his  duties  as 
to  the  hearing  and  determining  of  appeals  in  the  , 

House  of  Lords,  it  shall  be  his  duty,  being  a  Privy 
Councillor,  to  sit  and  act  as  a  member  of  the  Judicial 
Committee  of  the  Privy  Council. 

Supplemental  Provisions. 

7.  Her  Majesty  may  by  letters  patent  grant  to  any  Penrfon  of 
Lord  of  Appeal  in  Ordinary,  who  has  served  for  fifteen  Ap^aUn 
years,  or  is  disabled  by  permanent  infirmity  from  the  ordinary, 
performance  of  the  duties  of  his  office,  a  pension  by 
way  of  annuity  to  be  continued  during  his  life  equal 
in  amount  to  the  pension  which  might  under  similar 
circumstances  be  granted  to  the  Master  of  the  Rolls, 
in  pursuance  of  the  Supreme  Court  of  Judicature  Act, 
1873. 

Previous  service  in  any  office  described  in  this  Act 
as  a  high  judicial  office  shall  for  the  purposes  of  pen- 
sion be  deemed  equivalent  to  service  in  the  office  of  a 
Lord  of  Appeal  in  Ordinary  under  this  Act. 

The  salary  and  pension  pavable  to  a  Lord  of  Appeal 
in  Ordinary  shall  be  charged  on  and  paid  out  of  the 
Consolidated  Fund  of  the  iTnited  Bangdom,  and  shall 
accrue  due  from  day  to  day,  and  shall  be  payable  to 
the  person  entitled  thereto,  or  to  his  executors  and, 
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administrators,  at  such  intervals  in  every  year,  not 
being  longer  than  three  months,  as  the  Treasury  may 
from  time  to  time  determine. 

Heuinff  and     g.  For  preventing  delay  in  the  administration  of 

«on  of        justice,  the  House  of  Lords  may  sit  and  act  for  the 

SurSi^'        purpose  of  hearino:  and  determining  appeals,  and  also 

TolSion  of   lor  the  purpose  of  Lords  of  Appeal  in  Ordinary  taking 

ParUtment.  their  seats  and  the  oaths,  during  any  prorogation  of 

Parliament,  at  such  time  and  in  such  manner  as  may 

be  appointed  by  order  of  the  House  of  Lords  made 

during  the  preceding  session  of  Parliament ;  and  all 

orders  and  proceedings  of  the  said  House  in  relation 

to  appeals  and  matters  connected  therewith  during 

such  prorogation,  shall  be  as  valid  as  if  Parliament 

had  been  then  sitting,  but  no  business  other  than  the 

hearing  and  determination  of  appeals  and  the  matters 

connected  therewith,  and  Lords  of  Appeal  in  Ordinary 

taking  their  seats  and  the  oaths  as  aforesaid,  shall  be 

transacted  by  such  House  during  such  prorogation. 

Any  order  of  the  House  of  Lords  may  for  the  pur- 
poses of  this  Act  be  made  at  any  time  after  the  pass- 
ing of  this  Act. 

Hearinjf  and  9,  I^  on  the  occasiou  of  a  dissolution  of  Parliament 
deteraina-  jj^^  Majesty  is  graciously  pleased  to  think  that  it 
appeals        would  be  expedient,  with  a  view  to  prevent  delay  in 

aurmg  dia-       -,  ,..*^.  n  •        •  >  ^     /*        ii 

Boiution  of  the  administration  oi  justice,  to  provide  for  the  hear- 
Pariiament  jjjg.  qj^^  determination  of  appeals  during  such  dissolu- 
tion, it  shall  be  lawful  for  Her  Majesty,  by  writing 
under  her  sign  manual,  to  authorize  the  Lords  of 
Appeal  in  the  name  of  the  House  of  Lords  to  hear 
and  determine  appeals  during  the  dissolution  of  Par- 
liament, and  for  that  purpose  to  sit  in  the  House  of 
Lords  at  such  times  as  may  be  thouffht  expedient ; 
and  upon  such  authority  as  aforesaid  being  given  by 
Her  Majesty,  the  Lords  of  Appeal  may,  during  such 
dissolution,  hear  and  determine  appeals  and  act  in  all 
matters  in  relation  thereto  in  the  same  manner  in  all 
respects  as  if  their  sittings  were  a  continuation  of  the 
sittings  of  the  House  of  Lords,  and  may  in  the  name 
of  the  House  of  Lords  exercise  the  jurisdiction  of  the 
House  of  Lords  accordingly. 

savingraato      10,  An  appeal  shall  not  be  entertained  by  the 
Attorney-     House  of  Lords  without  the  consent  of  the  Attorney- 
General.       General  or  other  law  officer  of  the  Crown  in  any  case 
where  proceedings  in  error  or  on  appeal  could  not 
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hitherto  have  been  had  in  the  House  of  Lords  without 
the  fiat  or  consent  of  such  officer. 

11.  After  the  commencement  of  this  Act  error  shall  ^SS^aS  to 
not  lie  to  the  House  of  Lords,  and  an  appeal  shall  not  nmersede  au 
lie  from  any  of  the  Courts  from  which  an  appeal  to  J^Je^"*" 
the  House  of  Lords  is  given  by  this  Act,  except  in 
manner  provided  by  this  Act,  and  subject  to  such 
conditions  as  to  the  value  of  the  subject-matter  in 
dispute,  and  as  to  giving  security  for  costs,  and  as  to 

the  time  within  which  the  appeal  shall  be  brought, 
and  generally  as  to  all  matters  of  practice  and  pro- 
cedure, or  otherwise,  as  may  be  imposed  by  orders  of 
the  House  of  Lords. 

12.  Except  in  so  &r  as  may  be  authorised  by  orders  ceruineaset 
of  the  House  of  Lords  an  appeal  shall  not  lie  to  tiie  ft^^jjeai. 
House  of  Lords  from  any  Court  in  Scotland  or  Ire- 
land in  any  case,  which  according  to  the  law  or 
practice  hitnerto  in  use,  could  not  have  been  reviewed 

oy  that  House,  either  in  error  or  on  appeal 

13.  Nothing  in  this  Act  contained  shall  affect  the  Provirion  m 
jurisdiction  of  the  House  of  Lords  in  respect  of  any  JiiSw?* 
error  or  appeal  pending  therein  at  the  time  of  the 
commencement  of  this  Act,  and  any  such  error  or 
appeal  may  be  heard  and  determined,  and  all  pro- 
ceedings in  relation  thereto  may  be  conducted,  in  the 

same  manner  in  all  respects  as  if  this  Act  had  not 
passed. 

Amendment  of  Acts, 

14.  Whereas  by  the  Act  of  the  session  of  the  thirty-  Amendment 
fourth  and  thirty-fifth  years  of  the  reign  of  Her  Si'jflg^^fiet 
present  Majesty,  chapter  ninety-one,  intituled  "  An  «^ ».  re- 
Act  to  make  fiirther  provision  for  the  despatch  of  the  <Sn8titu- 
business  by  the  Judicial  Committee  of  the  Privy  ^"^^  ^^'^ 
Council,"  Her  Majesty  was  empowered  to  appoint  and  coancii. 
did  appoint  four  persons  qualified  as  in   that  Act 
mentioned  to  act  as  memoers  of  the  Judicial  Com- 
mittee of  the  Privy  Council  at  such  salaries  as  are  in 

the  said  Act  mentioned,  in  this  Act  referred  to  as 
itfdd  Judges  of  the  Judicial  Committee  of  the  Privy 
Council ; 

And  whereas  the  power  given  by  the  said  Act  of 
fiUing  any  vacancies  occasioned  by  death,  or  other- 
wise, in  the  offices  of  the  persons  so  appointed,  has 
lapsed  by  efflux  of  time,  and  Her  Majesty  has  no  power 
to  fill  any  such  vacancies : 
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Be  it  enacted,  that  whenever  imy  two  of  the  paid 
Judges  of  the  Judicial  Committee  oif  the  Privy  Coun- 
cil have  died  or  resided,  Her  Majesty  may  appoint  a 
third  Lord  of  Appeal  in  Ordinary  in  addition  to  the 
Lords  of  Appeal  m  Ordinary  hereinbefore  authorised 
to  be  appointed,  and  on  the  death  or  resignation  of 
the  remaining  two  paid  Judsfes  of  the  Judicial  Com- 
mittee of  thelPrivy  Council  Her  Majesty  may  appoint 
a  fourth  Lord  of  Appeal  in  Ordinary  in  addition  to 
the  Lords  of  Appeal  m  Ordinary  aforesaid ;  and  may 
from  time  to  time  fill  up  any  vacancies  occurring  in 
the  offices  of  such  third  or  fourth  Lord  of  Appeal  in 
Ordinary. 

Any  Lord  of  Appeal  in  Ordinary  appointed  in  pur- 
snanee  of  this  section  shall  be  appointed  in  the  same 
manner,  hold  his  office  by  the  same  tenure,  be  entitled 
to  the  same  salary  and  pension,  and  in  all  respects  be 
in  the  same  position  as  if  he  were  a  Lord  of  Appeal 
in  Ordinary  appointed  in  pursuance  of  the  power  in 
this  Act  before*  given  to  Her  Majesty. 

Her  Majesty  may  by  Order  in  Council,  with  the 
advice  of  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council  or  any  five  of  them,  of  whom  the  Lord 
Chancellor  shall  be  one,  and  of  the  archbishops  and 
bishops  being  members  of  Her  Majesty's  Privy  Coun- 
cil, or  any  two  of  them,  make  rules  for  the  attend- 
ance, on  the  hearing  of  ecclesiastical  cases  as  assessors 
of  the  said  Committee  of  such  number  of  the  arch- 
bishops and  bishops  of  the  Church  of  England  as  may 
be  determined  by  such  rules. 

The  rules  may  provide  for  the  assessors  being  ap- 
pointed for  one  or  more  year  or  years,  by  rotation  or 
otherwise,  and  for  filling  up  any  temporary  or  other 
vacancies  in  the  office  of  assessor. 

Any  rule  made  in  pursuance  of  this  section  shall  be 
laid  before  each  House  of  Parliament  within  forty 
days  after  it  is  made  if  Parliament  be  then  sitting,  or, 
if  not  then  sitting,  within  forty  days  after  the  com- 
mencement of  the  then  next  session  of  Parliament. 

If  either  House  of  Parliament  present  an  address 
to  Her  Majesty  within  forty  days  after  any  such  rule 
has  been  laid  before  such  House,  praying  that  any 
such  rule  may  be  annulled.  Her  Majesty  may  there- 
upon by  Order  in  Council  annul  the  same,  and  the 
rule  so  annulled  shall  henceforth  become  void,  but 
without  prejudice  nevertheless  to  the  making  of  any 
other  rule  m  its  place^  or  to  the  validity  of  anything 
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which  may  in  the  meantime  have  been  done  under 
any  such  rule. 

15,  .Whereas  it  is  expedient  to  amend  the  constitun  Amendment 
tion  of  Her  Majesty's  Court  of  Appeal  in  manner  sLprei 


itne 


hereinafter  mentioned :     Be  it   enacted,  that  there  J®^  ^^ 
shall  be  repealed  so  much  of  the  fourth  section  of  Acutot^a- 
*'  ITie  Supreme  Court  of  Judicature  Act,  1875,"  as  Sj^y""' 
provides  that  the  ordinary  Judges  of  Her  Majesty's  court  of 
Court  of  Appeal  (in  this  Act  referred  to  as  ^^  the  ^^^^' 
Court  of  Appeal ")  shall  not  exceed  three  at  any  one 
time. 

In  addition  to  the  number  of  ordinary  Judges  of 
the  Court  of  Appeal  authorised  to  be  appointed  by 
"  The  Supreme  Court  of  Judicature  Act,  1875,"  Her 
Majesty  may  appoint  three  additional  ordinary  Judges 
of  that  Court. 

The  first  three  appointments  of  additional  Judges 
under  this  Act  shall  be  made  by  such  transfer  to  the 
Court  of  Appeal  as  is  in  this  section  mentioned  of 
three  Judges  of  the  High  Court  of  Justice,  and  the 
vacancies  so  created  in  tne  High  Court  of  Justice  shall 
not  be  filled  up,  except  in  the  event  and  to  the  extent 
hereinafter  mentioned. 

Her  Majesty  may  by  writing,  under  her  sign 
manual,  either  before  or  after  the  commencement  of 
this  Act,  but  so  as  not  to  take  effect  until  the  com- 
mencement thereof,  transfer  to  the  Court  of  Appeal 
from  the  following  Divisions  of  the  High  Court  of 
Justice,  that  is  to  say,  the  Queen's  Bench  Division, 
the  Common  Pleas  Division,  and  the  Exchequer 
Division,  such  of  the  Judges  of  the  said  Divisions, 
not  exceeding  three  in  number,  as  to  Her  Majesty 
may  seem  meet,  each  of  whom  shall  have  been  a 
Judge  of  any  one  or  more  of  such  Divisions  for  not 
less  than  two  years  previously  to  his  appointment, 
and  shall  not  be  an  ex-officio  Judge  of  the  Court  of 
Appeal,  and  every  Judge  so  transferred  shall  be 
deemed  an  additional  orcunary  Judge  of  the  Court  of 
Appeal  in  the  same  manner  as  if  he  had  been  appointed 
sucn  Judge  by  letters  patent.  No  Judge  shall  be  so 
transferred  without  his  own  consent. 

Every  additional  ordinary  Judge  of  the  said  Comt 
of  Appeal  appointed  in  pursuance  of  this  Act  shall  be 
subject  to  the  provisions  of  sections  twenty-nine  and 
thirty-seven  of  *^  The  Supreme  Court  of  Judicature 
Act,  1878,"  and  shall  be  under  an  obligation  to  go 

a 
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circuits  and  to  act  as  Commissicmer  under  commissions 
of  assize  or  other  commissions  authorised  to  be  issued 
in  pursuance  of  the  said  Act,  in  the  same  manner 
in  all  respects  as  if  he  were  a  Judge  of  the  High  Court 
of  Justice. 

There  shall  be  paid  to  every  additional  ordinary 
Judge  appointed  in  pursuance  of  this  Act,  in  addition 
to  the  sdary  which  he  would  otherwise  receive  as  an 
ordinary  Judge  of  the  Court  of  Appeal,  such  sum  on 
account  of  his  expenses  on  circuit  or  under  such 
commission  as  aforesaid  as  may  be  approved  by 
the  Treasury  upon  the  recommendation  of  the  Lord 
Chancellor. 

Each  of  the  Judges  of  the  High  Court  of  Justice 
who  is  in  pursuance  of  this  Act  transferred  to  the 
Court  of  Appeal,  by  writing  under  the  sign  manual 
of  Her  Majesty,  shall  retain  such  officers  as  are 
attached  to  his  person  as  such  Judge,  and  are 
appointed  and  removeable  by  him  at  his  pleasure,  in 
pursuance  of  ^*  The  Supreme  Court  of  Judicature  Act, 
1873,"  and  the  officers  so  attached  shall  have  the  same 
rank,  and  hold  their  offices  by  the  same  tenure,  and 
upon  the  same  terms  and  conditions,  and  receive  th« 
same  salaries,  and  if  entitled  to  pensions  be  entitled 
to  the  same  pensions,  and  shall,  as  nearly  as  may  be, 
perform  the  same  duties  as  if  the  Judges  to  whom 
they  are  attached  had  not  been  transferred  to  the 
Court  of  Appeal. 

Subject  as  aforesaid,  the  provisions  of  the  Supreme 
Court  of  Judicature  Acts,  1873  and  1875,  for  the 
time  being  in  force  in  relation  to  the  appointment  of 
ordinary  Judges  of  Her  Majesty's '  Court  of  Appeal, 
and  to  their  tenure  of  office,  and  to  their  precedence, 
and  to  their  salaries  and  pensions,  and  to  the  officers 
to  be  attached  to  such  Judges,  and  all  other  pro- 
visions relating  to  such  ordinary  Judges,  shall  apply 
to  the  additional  ordinary  Judges  appointed  in  pur- 
suance of  this  section  in  the  same  manner  as  they 
apply  to  the  other  ordinary  Judges  of  the  said  Court. 

Por  the  purpose  of  a  transfer  to  the  Court  of  Appeal 
under  this  section,  service  as  a  Judge  in  a  Court  whose 
jurisdiction  is  transferred  to  the  High  Court  shall  be 
deemed  to  have  been  service  as  a  Judge  in  any  one  or 
more  of  such  Divisions  of  the  High  Court  as  are  in 
this  section  in  that  behalf  mentioned;  and  for  the 
purpose  of  the  pension  of  any  person  appointed  under 
>  this  Act  an  additional  ormnary  Judge  of  Appeal, 
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service  in  the  High  Court  of  Justice,  or  in  any  Court 
whose  jurisdiction  is  transferred  to  the  High  Court  of 
Justice  or  to  the  Court  of  Appeal,  shall  be  deemed  to 
have  been  service  in  the  Court  of  Appeal. 

16.  Orders  for  constituting  and  holding  Divisional  ^uSon  "to 
Courts  of  the  Court  of  Appeal,  and  for  regulating  the  conduct  of 
sittings  of  the  Court  of  Appeal,  and  of  the  Divisional  h^m?.'" 
Courts  of  Appeal,  may  be  made,  and  when  made,  in  jes^scourt 
like  manner  rescinded  or  altered,  by  the  President  of  *  ^^^^^' 
the  Court  of  Appeal,  with  the  concurrence  of  the 
ordinary  Judges  of  the  Court  of  Appeal,  or  any  three 

of  them ;  and  so  much  of  section  seventeen  of  "  The 
Supreme  Court  of  Judicature  Act,  1876,"  as  relates 
to  the  regulation  of  any  matters  subject  to  be 
regulated  by  orders  under  this  section,  and  so  much 
of  any  Rules  of  Court  as  may  be  inconsistent  with  any 
order  made  under  this  section,  shall  be  repealed, 
without  prejudice  nevertheless  to  any  Rules  oi  Court 
made  in  pursuance  of  the  section  so  repealed,  so  long 
as  such  Rules  of  Court  remain  unaffected  by  orders 
made  in  pursuance  of  this  section. 

17.  On  and  after  the  first  day  of  December,  one  Kegniations 
thousand  eight  hundred  and  seventy-six,  every  action  ness  onSgh 
and  proceeding  in  the  High  Court  of  Justice,  and  all  j^Se  and 
business  arising  out  of  the  same,  except  as  hereinafter  Divisional 
provided,  shall,  so  far  as  is  practicable  and  convenient,  High  CoLrt. 
t)e  heard,  determined,  and  disposed  of  before  a  single 

Judge,  and  all  proceedings  in  an  action  subsequent  to 
the  hearing  or  trial,  and  down  to  and  including  the 
final  judgment  or  order,  except  as  aforesaid,  and 
always  excepting  any  proceedings  on  appeal  in  the 
Court  of  Appeal,  shall,  so  far  as  is  practicaoie  and  con- 
venient, be  had  and  taken  before  the  Judge  before 
whom  the  trial  or  hearing  of  the  cause  took  place  : 
Provided  nevertheless,  that  Divisional  Courts  of  the 
High  Court  of  Justice  may  be  held  for  the  trans- 
action of  any  business  whicn  may  for  the  time  being 
be  ordered  by  Rules  of  Court  to  be  heard  by  a  Divi- 
sional Court ;  and  any  such  Divisional  Court  when  held 
shall  be  constituted  of  two  Judges  of  the  Court  and 
no  more,  unless  the  President  of  the  Division  to 
which  such  Divisional  Court  belongs,  with  the  con- 
currence of  the  other  Judges  of  such  Division,  or  a 
majority  thereof,  is  of  opinion  that  such  Divisional 
Court  should  be  constituted  of  a  greater  number  of 
Judges  than  two,  in  which  case  such  coort  may  be 

o2 
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constituted  of  such  number  of  Judges  as  the  President,' 
with  such  concurrence  as  aforesaid,  may  think  ex- 
pedient ;  nevertheless  the  decisions  of  a  Divisional 
Court  shall  not  be  invalidated  by  reason  of  such  Court 
being  constituted  of  a  greater  number  than  two 
Judges ;  and 

Rules  of  Court  for  oarrving*  into  effect  the  enact- 
ments  contained  in  this  section  shall  be  made  on  or 
before  the  first  day  of  December,  one  thousand  eight 
hundred  and  seventy-six,  and  may  be  afterwards 
altered,  and  all  Rules  of  Court  to  be  made  after  the 
passing  of  this  Act,  whether  made  under  "  The 
Supreme  Court  of  Judicature  Act,  1875,"  or  this  Act, 
shall  be  made  by  any  three  or  more  of  the  following 
persons,  of  whom  the  Lord  Chancellor  shall  be  one, 
namely,  the  Lord  Chancellor,  the  Lord  Chief  Justice 
of  England,  the  Master  of  the  Rolls,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron 
of  the  Exchequer,  and  four  other  Judges  of  the 
Supreme  Court  of  Judicature,  to  be  from  time  to. 
time  appointed  for  the  purpose  by  the  Lord  Chan- 
cellor in  writing  under  his  hand,  such  appointment  to 
continue  for  such  time  as  shall  be  specified  therein, 
and  all  such  Rules  of  Court  shall  be  laid  before  each 
House  of  Parliament  within  such  time  and  subject  to 
be  annulled  in  such  manner  as  is  provided  by  "  The 
Supreme  Court  of  Judicature  Act,  1875." 

There  shall  be  repealed  on  and  after  the  first  day 
of  December  one  thousand  eight  hundred  and  seventy- 
six  so  much  of  sections  forty,  forty-one,  forty-two, 
forty-three,  forty-four,  and  forty-six  of  '*  The 
Supreme  Court  of  Judicature  Act,  1873,"  as  is  in- 
consistent with  the  provisions  of  this  section. 

Power  in  18.  Whenever  any  two  of  the  said  paid  Judges  of 

eJeiTte  to  fill  ^^  Judicial  Committee  or  the  Privy  Council  have 
vacancies  died  or  resigned.  Her  Majesty  may,  upon  an  address 
S^fiSgh^^  from  ]both  Houses  of  Parliament,  representing  that 
Court  of  the  state  of  business  in  the  High  Court  of  Justice  is 
i^Tvilf    such  as  to  require  the  appointment  of  an  additional 

Court  ©r  •^"d&®>  fi^^  ^P  ^°®  ^^  *^®  vacancies  created  by  the 
Appeal.  transfer  hereinbefore  authorised,  by  appointing  one 
new  Judge  of  the  said  High  Court  in  any  Division 
thereof;  and  on  the  death  or  retirement  of  the 
remaining  two  paid  Judges  of  the  said  Judicial 
Committee,  Her  Majesty  may,  upon  the  like  address, 
fill  up  in  like  manner  another  of  the  said  vacancies. 


Vacancies.  ,86 

:and  from  time  to  time  fill  up  any  vacancies  occurring 
in  the  offices  of  Judges  so  appointed. 

19.  Where  a  Judge  of  the  High  Court  of  Justice  Attendance 
has  been  requested  to  attend  as  an  additional  Judge  Hisb  ciran 
at  the  sittings  of  the  Court  of  Appeal  under  section  ^"^f^^ 
four  of  ^^  The  Supreme   Court  of  Judicature  Act,  Appeal. 
1873,"  such  Judge  shall,  although  the  period  has 
expired  during  which  his  attendance  was  requested, 

attend  the  sittings  of  the  Court  of  Appeal  for  the 
purpose  of  giving  judgment  or  otherwise  in  relation 
to  any  case  which  may  have  been  heard  by  the  Court 
of  Appeal  during  his  attendance  on  the  Court  of 
Appeal. 

20.  Where  by  Act  of  Parliament  it  is  provided  that  Amendment 
the  decision  of  any  Court  or  Judge  the  jurisdiction  of  ifct«  ««to"^ 
which  Court  or  Judge   is  transferred  to  the  High  ^P^^X  '^^**™ 
Court  of  Justice  is  to  oe  final,  an  appeal  shall  not  lie  of'Snrti?"' 
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in  any  such  case  from  the  decision  of  the  High  Court  <^'^°  ****•*• 
of  Justice,  or  of  any  Judge  thereof,  to  Her  Majesty's 
Court  of  Appeal. 

21.  Whereas    by   section    thirtv-four    of   "  The  Continuation 
Supreme  Court  of  Judicature  Act,  1875,"  it  is  enacted  ^lil^^ 
that  upon  the  occurrence  of  any  vacancy  in  an  gffice  ^'^*^ 
coming  within  the  provisions  of  section  seventy-seven  astoTscan- 
of  '''rhe  Supreme  Court  of  Judicature  Act,  1873,"  X^*"^ 
the  Lord  High  Chancellor  of  Great  Britain  may, 
with  the  concurrence  of  the  Treasury,  suspend  the 
making  any  appointment  to  such  office  for  any  period 
not  later  than  the  first  day  of  January  one  thousand 
eight  hundred  and  seventy-seven,  and  may,  if  it  be 
necessary,  make  provision  in  such  manner  as  he  thinks 
fit  for  tne  temporary  discharge  in  the  meantime  of 
the  duties  of  such  office,  and  it  is  expedient  to  extend 
the  said  period  as  hereinafter  mentioned  t    Be  it 
therefore  enacted  as  follows : 

The  said  section  shall  be  construed  as  if  the  first 
day  of  January  one  thousand  eight  hundred  and 
seventy-eight  were  therein  inserted  in  lieu  of  the  first 
day  of  January  one  thousand  eight  hundred  and 
seventy-seven. 

22*  A  district  iregistrarof  the  Supreme  Court  of  Appoint- 
Judicature  may  from  time  to  time,  but  in  each  case  ^^ntj  bj 
with  the  approval  of  the  Lord  Chancellor  and  subject  ^j^jirlni. 
to  such  r^ulations  as  the  Lord  Chancellor  may  from 
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time  to  time  make,  appoint  a  deputy,  and  all  actis 
authorised  or  required  to  be  done  by,  to,  or  before  a 
district  registrar  may  be  done  by,  to,  or  before  any 
deputy  so  appointed :  Provided  always,  that  in  no 
case  such  appointment  shall  be  made  tor  a  period  ex- 
ceeding- three  months.  This  section  shall  come  into 
force  at  the  time  of  the  passing  of  this  Act. 

23.  Whereas  by  "  The  Vice- Admiralty  Courts  Act, 
1863,"  it  is  enacted  that  "  nothing  in  this  Act  con- 
**  tained  shall  be  taken  to  affect  the  power  of  the 
"  Admiralty  to  appoint  any  vice-admiral,  or  any  judge, 
"  registrar,  marshal,  or  other  officer  of  any  Vice- 
*'  Admiralty  Court,  as  heretofore,  by  warrant  from 
"  the  Admiralty,  and  by  letters  patent  issued  under 
"  the  seal  of  the  High  Court  of  Admiralty  of 
"  England :" 

And  whereas  since  the  commencement  of  the 
Supreme  Court  of  Judicature  Acts,  1873  and  1875, 
doubts  have  arisen  with  respect  to  the  exercise  of  the 
said  power  of  the  Admiralty,  and  it  is  expedient  to 
remove  such  doubts:  Be  it  therefore  enacted  as 
follows : 

Any  power  of  the  Admiralty  to  appoint  or  cancel 
the  appointment  of  a  vice-admiral,  or  a  judge,  regis- 
trar, marshal,  or  other  officer  of  a  Vice- Admiralty 
Court,  may,  after  the  paj?sing  of  this  Act,  be  exercised 
by  some  writing  under  the  hands  of  the  Admiralty, 
and  the  seal  of  the  office  of  Admiralty,  and  in  such 
form  as  the  Admiralty  from  time  to  time  direct. 

Every  appointment  so  made  shall  have  the  same 
effect,  and  every  vice-admiral,  judge,  registrar,  mar- 
shal, and  other  officer  so  appointed  shall  have  the 
same  jurisdiction,  power,  and  authority,  and  be  subject 
to  the  same  obligation,  as  if  he  had  been  appointed 
before  the  commencement  of  the  Supreme  Court  of 
Judicature  Acts,  1873  and  1875,  under  the  seal  of 
the  High  Court  of  Admiralty  of  England. 

"  Admiralty  **  in  this  section  means  the  Lord  High 
Admiral,  or  the  Commissioners  for  executing  his  office, 
or  any  two  of  such  Commissioners. 

Repeal  and  Definitions, 

Repeal  of  24.  Section  sixteen  of  the  Act  for  better  enforcing 

Smf  oA^e  Church  Discipline,  passed  in  the  session  of  the  third 

ci^iiin?Act  ^^^  fourth  years  of  the  reign  of  Her  present  Majesty, 

and  of  the '  chapter  eighty-six^  and  sections  twenty^  twenty-one, 
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and  fifty-five  of  the  Supreme  Court  of  Judicature  Act,  8iiprero« 
1873,  and  section  two  of  the  Supreme  Court  of  Judi-  JSuJatSw 
cature  Act,  1875,  shall  be  repealed  (with  the  exception  ^«t^ 
of  so  much  of  section  two  as  declares  the  day  on  which 
that  Act  is  to  commence). 

25.  In  this  Act,  if  not  inconsistent  with  the  context,  DednitioM: 
the  following^  expressions  have  the  meaning  herein- 
after respectively  assigned  to  them ;  that  is  to  say, 

*^  High  judicial  office"  means  any  of  the  following  Ifj'l^J^te..., 
offices  ;  that  is  to  say, 

The  office  of  Lord  Chancellor  of  Great  Britain  or 
Ireland,  or  of  paid  Judge  of  the  Judicial  Com- 
mittee of  the  Frivy  Council,  or  of  Judge  of  one 
of  Her  Majesty's  Superior  Courts  of  Great  Britain 
and  Ireland : 

** Superior  Courts  of  Great  Britain  and  Ireland"  "•aperfor 
means  and  includes, — 

As  to  England,  Her  Majesty's  High  Court  of  Justice 
and  Her  Majesty's  Court  ol  Appeal,  and  the 
Superior  Courts  of  Law  and  Eqmty  in  England, 
as  they  existed  before  the  constitution  of  Her 
Majesty's  High  Court  of  Justice ;  and 

As  to  Ireland,  the  Superior  Courts  of  Law  and 
Equity  at  Dublin ;  and 

As  to  Scotland,  the  Court  of  Session : 

*^  Error  "  includes  a  writ  of  error  or  any  proceedings  "error." 
in  or  by  way  of  error. 
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40  &  41  Vict.  c.  9. 

This  Act  authorised  Her  Majesty  to  appoint  an 
additional  Judge  and  regulated  his  position.  It  also 
gave  a  definition  of  puisne  Judge  and  fixed  the  titles 
of  the  Lords  Justices  of  Appeal  and  Justices  of  the 
High  Court. 


JUDICATUEE  ACT,  1878. 


41  &  42  Vict.  c.  36. 

Substituted  1st  January,  1880,  for  1st  January, 
1877,  in  sec.  34  of  the  Act  of  1875. 


JUDICATURE  ACT,  1879. 


42  &  43  Vict.  c.  78. 

This  Act  is  to  be  construed  as  one  with  the  Acts 
of  1873, 1874,  and  1877,  and  may  be  cited  together 
as  Supreme  Court  of  Judicature  Acts,  1873  to  1879. 
It  regulates  the  offices  and  officers  of  the  Hoyal  Courts 
of  Justice. 


EULES  OF  COURT. 

1875  TO  MAY  1880. 


[Note. —  WTiere  no  other  provision  is  made  by  ike  Act 
or  these  Rtdes  the  present  procedure  and  practice  remain 
in  force,] 


ORDER  I. 
Form  and  Commencement  of  Action. 

1.  All  actions  which  have  hitherto  been  commenced  Action. 
hy  writ  in  the  Superior  Courts  of  Common  Law  at  ''*"* "' 
Westminster,  or  in  the  Court  of  Common  Pleas  at 
Lancaster^  or  in  the  Court  of  Pleas  at  Durham,  and 

all  suits  which  have  hitherto  been  commenced  by 
bill  or  information  in  the  High  Court  of  Chancery, 
or  by  a  cause  in  rem  or  in  personam  in  the  }Iigh 
Court  of  Admiralty,  or  by  citation  or  otherwise  in  the 
Court  of  Probate,  shall  be  instituted  in  the  High 
Court  of  Justice  by  a  proceeding  to  be  called  an 
action. 

(a)  Criminal  proceediDgs. 

(b)  Proceedings  on  the  Crown  side  of  the  Queen's  Bench  Diti- 

SH>D. 

^  (e)  Proceedings  on  the  Revenae  side  of  the  Exchequer  Divt- 
non,  and 

(d)  Proceedings  for  Divorce,  and  other  Matrimonial  Causes, 
are  excepted  from  these  rules,  save  as  afterwards  appears  by 
Order  LXII.,  »o**. 

Divorce  ana  Matrimonial  Causes  are  regulated  by  rules  of  that 
Division,  26th  Dec.  1865. 

2.  With  respect  to  interpleader,  the  procedure  and  interpleader, 
practice  now  used  by  Courts  of  Common  Law  under 

the  Interpleader  Acts  1  &  2  Will.  4,  c.  68,  and  23  & 
24  Vict  c.  126,  shall  apply  to  all  actions  and  all  the 
Divisions  of  the  High  dourt  of  Justice,  and  the  appli- 
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cation  by  a  defendant  shall  be  made  at  any  time  after 
being  served  with  a  writ  of  summons  and  before 
delivering  a  defence. 

A  person,  harassed  by  two  daims,  can  protect  bimself  by  pro- 
ceeding under  the  Interpleader  Acts.  As  sheriffs  are  particularly 
liable  to  such  claims,  special  provisions  have  been  made  with 
regard  to  them.  .      , 

Sheriff:  Thus,  the  sheriff  may  apply  for  an  order,  though  "<>^^J®"  *!*? 

been  commenced  against  him.  {Oreen  v.  Brown^  3  Dowl.  337.) 
It  is  not  necessary  by  his  affidavit  that  he  should  deny  collusion, 
as  the  6th  sec.  does  not  require  it.     {Bond  v.  WoodhaU,  4  Dowl. 

The  execution  creditor  does  not  adopt  the  act  of  the  sheriff,  by 
becoming  a  party  to  the  issue,  so  as  to  become  liable  in  trespass 
for  the  seizure  ( WodOtn  v.  Wright,  1  H.  &  C  564),  nor  is  he 
liable  for  any  damage,  caused  by  a  sale,  under  the  Judge  s  order. 
(  WaXker  v.  Oldring,  Ibid.  621.)    The  order  does  not  protect  the 
sheriff  if  he  has  been  guilty  of  any  excess.    (  Winter  v.  Bartholo- 
mew, 11  Ex.764.) 
Non-appesr-       If  the  claimant  does  not  appear  on  the  hearing  of  the  summons, 
aneeof  partj.  j^jg  ^^^^^  ^jj]  \^  barred,  but  without  costs,  as  the  sheriff  takes 
the  proceedings  purely  for  his  own  benefit.      {Jones  v.  Lewis,  8 
M.  &  W.,  264  ;  Qlazebrook  V.  Fickford,  10  M.  &  W.  279 ;  Cox 
Cogt«.  v.  Fenn,  7  Dowl.  60;  Ford  v.  DiUy,  6  B.   &  Ad.  885.)     If  the 

sheriffs  application  be  unneoessary,  he  will  be  made  to  pay  the 
costs.  {Shenffof  Oxford,  6  Dowl.  136.)  Where  neither  party 
appeared,  the  sheriff  was  ordered  to  sell  so  much  as  would  pay 
his  expenses,  and  abandon  the  rest.      {FveUigh  v.  SaUbury,  31 

Bing.  N.  C.  298.)  ^.    ^ 

If  the  plaintiff  suffers  ati  interpleader  order  to  be  discharged  for 
want  of  prosecution,  he  will  be  obliged  to  pay  the  costs.  {Wicks 
v.  Wood,  26  W.  R.  680.)  Where  a  plaintiff  had  failed  to  comply 
with  an  order  to  specify  the  goods  he  claimed,  he  was  held  liable 
to  the  costs  of  the  trial  when  he  only  succeeded  as  to  some. 
{Plummer  v.  Price,  26  W.  R.  682.) 

The  Court  has  made  an  order  that  the  sheriff  should  remain  in 
possession  pending  the  report  of  the  Master,  and  that  the  unsuc- 
cessful party  should  pay  lus  costs.  {Clarke  v.  Chetwode,  4  Dowl. 
635.) 

If  the  Court  order  a  sale,  the  sheriff  will  be  allowed  to  deduct 
the  expenses,  though  the  seizure  was  wrongful*  {Bland  v.  De- 
iaito,  6  Dowl.  293» )  Where,  after  the  order  was  made,  the  plain- 
tiff consented  to  a  sale,  and  finally  withdrew  his  claim,  he  was 
ordered  to  pay  the  expenses  of  the  sale  and  possession  money  from 
the  date  of  the  order  till  the  sale.  {Davis  v.  Humphreys^  1  Bing. 
N.C.  411.) 
When  not  The  sheriff  should  be  in  possession  of  the  matter  in  dispute,  so 

entitled.  ^8  to  be  able  to  obey  any  order  the  Court  may  make.  {Molton  v. 
Ountrip,  3  M.  &  W.  146 ;  Ireland  V.  Bushell,  5  Dowl.  147.)  He 
may  be  disentitled  to  interplead  in  some  cases,  as  if  he  himself  be 
the  execution  creditor  or  his  partner  {Ostler  v.  Bower,  4  Dowl. 
606) ;  or  where  he  has  been  guuty  of  unreasonable  delay  {Mutton 
V.  Young,  4  C.  B.  371;  BrackerJmry  v.  Laurie,  3  Dowl.  181); 
or  has  already  exercised  a  discretion  {Crump  v.  Day,  4  C.  B.  761) ; 
or  where,  being  also  attorney  for  the  other  side,  he  defeated 
execution  by  giving  them  notice  of  it  {Cox  v.  Balne,  2  D.  &  L. 
718). 
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Pending  an  interpleader  issue,  the  execntion  creditor  has  no 
right  to  the  immediate  return  of  the  writ,  even  though  the 
sheriff  may  have  acted  improperly.  {AngeU  v.  Baddekyj  3  Ex. 
D.  49.) 

The  Conrt  of  Bankmptcy  has  jurisdiction  to  direct  an  inter-  Court  of 
pleader  issue.     {Re  Buck,  48  L.  J.  Bank.  33.)  Bwikniptcjr. 

When  an  interpleader  issue  is  ancillary  to  the  determination  Appeal, 
of  tbe  original    action,  the  order  made  on  it  is  interlocutory. 
(W Andrew  v.  Barker,  7  Ch.  D.  701.) 

If  a  Judge  at  Charohers  decide  the  merits  in  a  summary  way, 
under  sec.  14  of  the  C.  P.  L.  1860,  he  cannot  give  a  right  of  appeal, 
even  by  the  consent  of  the  parties.  {Dodds  v.  /Shepherd,  1  £x. 
D.  75.) 

An  appeal  will  lie  to  the  Court  of  Appeal,  from  a  judgment  at 
the  trial  of  the  issue.     (  Witt  v.  Parker,  46  L.  J.  460.) 

Sabjoined  are  the  sections  of  the  various  statutes  referred  to. 

1  &  2  Will.  IV.  c.  58. 

An  Act  to  enable  Courts  of  Law  to  give  Belief  against  adverse 
Claims  made  upon  Persons  having  no  Interest  in  the  Subject  of 
such  Claims.  [20*A  October,  1831.  J 

Whereas  it  oAen  happens  that  a  person  sued  at  law  for  the 
recovery  of  money  or  goods  wherein  he  has  no  interest,  and  which 
are  also  claimed  of  him  hy  some  third  party,  has  no  means  of 
relieving  himself  from  such    adverse  claims  hut  hy  a   suit  in 
equity  against  the  plaintiff  and  such  third  party,  usually  called 
a  bill  of  interpleader,  which  is  attended  with  expense  ana  delay ; 
for  remedy  thereof  be  it  enacted  by  the  King's  most  Excellent 
Majesty,   by    and  with  the   advice  and  consent  of  the   Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  That  upon  applica-  Upon  appK- 
tinn  made  by  or  on  the  behali  of  any  defendant  sued  in  anv  of  ^^®°  ^J  *. 
His  Majesty's  Courts  of  Law  at  Westminster,  or  in  the  Court  of  if,  ^Jon  of" 
Common  Pleas  of  the  County  Palatine  of  Lancaster,  or  the  Court  aasampsit, 
of  Pleas  of  the  County  Palatine  of  Durham,  in  any   action    of  *c.  statinjr 
assumpsit,    debt,    detinue,    or    trover,    such    application    being  SS^n  the 
made  after  declaration,  and  before  plea,  by  affidavit  or  otherwise,  gui^ject -mat- 
showing  that  such  defendant  does  not  claim  any  interest  in  the  teriaina 
subject-matter  of  the  suit,  but  that  the  right  thereto  is  claimed  JuJ^f.JfjJ^' 
or  supposed  to  belong  to  some  third  party  who  has  sued  or  is  ^^^  JJ.jor 
expected  to  sue  for  the  same,  and  that  such  defendant  does  not  in  such  third 
any  manner  collude  with  such  third  party,  but  is  ready  to  bring  Pa^ty  to  ap- 
into  Court  or  to  pay  or  dispose  of  the  subject-matter  of  the  action  ^j^JJin  ©r 
in  such  manner  as  the  Court  (or  any  Judge  thereof)  may  order  relinquish 
or  direct,  it  shall  be  lawful  for  the  Court,  or  any  Judge  thereof,  to  bia  claim, 
make  rules  and  orders  calling  upon  such  third  party  to  appear  "***  *tin^ 
and  to  state  the  nature  and  particulars  of  his  claim,  and  main-  ^^ypro- 
tain  or  relinquish  his  claim,  and  upon  such  rule  or  orrler  to  hear  ceedings  in 
the  allegations  as  well  of  such  third  party  as  of  the  plaintiff,  and  in  »ac*»  action, 
the  meantime  to  stay  the  proceedings  in  such  action,  and  finally  to 
order  such  third  party  to  make  himself  defendant  in  the  same  or 
some  other  action,  or  to  proceed  to  trial  on  one  or  more  feigned 
issue  or  issues,  and  also  to  direct  which  of  the  parties  shall  be 
plaintiff  or  defendant,  on  such  trial,  or,  with  the  consent  of  the 

Sbuntiff  and  such  third  party,  their  counsel  and  attorneys,  to 
ispose  of  the  merits  of  their  claims  and  determine  the  same  in  a 
sommary  manner,  and  to  mi^ke  such  other  rules  and  ordera    - 
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therein  m  to  costs  and  all  oUier  matters  as  may  appear  to  be  just 

and  reasonable. 

amd'^dMon      ^^*  ^^^  ^  **  further  enacted,  That  the  judgment  in  any  such 

to  be  fln«L     action  or  issue  as  may  be  directed  by  the  Court  or  Judge,  and  the 

decision  of  the  Court  or  Judge  in  a  summary  manner,  shall  be  final 

and  conclusiye  against  the  parties,  and  all  persons  claiming  by, 

from,  or  under  them. 

J'jwb  ttilrd      III.  And  be  it  farther  enacted.  That  if  such  third  party  shall 

not  a»p«^,    °^^  appear  upon  such  rule  or  order  to  maintain  or  relinquish  his 

&e.theCoiu't  claim,  bemg  duly  served  therewith,  or  shaU  neglect  or  refuse  to 

may  bar  hit   comply  wim  any  rule  or  order  to  be  made  after  appearance,  it 

ttie  oriSSl*  "^*"^  ^  \9,^tM  for  the  Court  or  Judge  to  declare  such  third  party 

defeDdratT    *iJ<i  all  persons  claiming  by,  from,  or^  under  him,  to  be  for  ever 

barred  vtom  prosecuting  his  claim  against  the  origmal  defendant, 

his  executors,  or  administrators ;  saving^nevertheiess  the  right  or 

claim  of  such  third  party  against  the  plaintiff;  and  thereupon  to 

make  such  Order  between  such  defendant  and  the  Plaintin,  as  to 

costs  and  other  matters,  as  may  appear  just  and  reasonable. 

Proviso  as  to      IV.  Provided  always,  and  be  it  further  enacted,  That  no  order 

by^rSnSe*  ^^  ^  made  in  pursuance  of  this  Act  by  a  single  Judge  of  the 

JudgeT^       Court  of  Pleas  of  the  said  County  Palatine  of  Durham  who  shall 

not  also  be  a  Judee  of  one  of  the  said  Courts  at  Westminster, 

and  that  every  order  to  be  made  in  pursuance  of  this  Act  by  a 

single  Judge  not  sittine  in  open  Court  shall  be  liable  to  be 

rescinded  or  altered  by  the  Court  in  like  manner  as  other  orders 

made  by  a  single  Judge. 

If  aJadge         y^  Provided  also,  and  be  it  further  enacted.  That  if  upon  ap- 

mStermore  plica^on  to  a  Judge,  in  the  first  instance  or  in  any  later  stage 

fit  for  the       of  the  proceedings,  he  shall  think  the  matter  more  fit  for  the 

decision  of     decision  of  the  Court,  it  shall  be  lawful  for  him  to  refer  the  matter 

the  Court,  he  ^  ^^  Court ;  and  thereupon  the  Court  shall  and  may  hear  and 

may  re  er  it.  ^Ugp^g^  q£  ^^  j^^g  {^  the  same  manner  as  if  the  proceeding  had 

originally  commenced  by  Rule  of  Court,  instead  of  the  order  of  a 

Judge. 
For  relief  of       vl.  And  whereas  difQcolties  sometimes  arise  in  the  execution 
sheriflb  and   ^f  process  against  goods  and  chattels,  issued  by  or  under  the 
?n  exec^"  authority  of  the  said  courts,  by  reason  of  claims  made  to  such 
9f  process      goods  and  chattels  by  assignees  of  bankrupts  and  other  persons 
againstgroods  not   being  the  parties  against  whom  such  process   has  issued, 
and  chattels,  ^jjerehy  sheriffs  and  other  officers  are  exposea  to  the  hazard  and 
expense  of  actions ;  and  it  is  reasonable  to  afford  relief  and  pro- 
tection in  such  cases  to  such  sheriffs  and  other  officers ;  Be  it  there- 
fore further  enacted.  That  when  any  such  claim  shall  be  made  to 
any  goods  or  chattels  taken  or  intended  to  be  taken  in  execution 
under  any  such  process,  or  to  the  proceeds  or  value  thereof,  it 
shall  and  may  be  lawful  to  and  for  the  Court  from  which  such 
process  issued,  upon  application  of  such  sheriff  or  other  officer 
made  before  or  after  the  return  of  such  process,  and  as  well  befoi-e 
as  after  a^y  action  brought  against  sucn  sheriff  or  other  officer, 
to  caJl  befbre  them,  by  Kule  of  Court,  as  well  the  party  issuing 
such  process  as  the  party  making  such  claim,  and  thereupon  to 
exercise,  for  the  adjustment  of  such  claims  and  the  relief  and 
protection  of  the  sheriff  or  other  officer,  all  or  any  of  the  powers 
and   authorities   hereinbefore   contained,  and   make  such   rules 
and  decisions  as  shall  appear  to  be  just,  according  to  the  circum- 
stances of  the  case ;  ana  the  costs  of  all  such  proceedings  shall 
be  in  the  discretion  of  the  Court. 
Boles^orders,     VII.  And  be  it  further  enacted,  That  all  rules,  orders,  matters. 
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and  decisions  to  be  made  and  done  in  parsnance  of  this  Act,  ex-  Ac.  made  in 
cept  only  the  affidavits  to  be  filed,  may,  together  with  the  decla'  fflj?!*^*^  ^^ 
tion  in  the  cause  (if  any),  be  entered  of  record,  with  a  note  in  be  entered  of 
the  mai^n  expressing  the  tme  date  of  such  entry,  to  the  end  record,  and 
that  the  same  may  be  evidence  in  future  times,  if  required,  and  to  ">*^®  ^' 
secure  and  enforce  the  payment  of  costs  directed  by  any  such  **'*°®* 
rule  or  order :    and  every  such  rule  or  order  so  entered  shall 
have  the  force  and  effect  of  a  judgment,  except  only  as  to  becoming 
a  charge  on  any  lands^  tenements,  or  hereditaments;    and  in 
case  any  costs  shall  not  be  paid  within  fifteen  days  after  notice  of  Goets. 
the  taxation  and  amount  thereof  ^vmi  to  the  party  ordered  to  pay 
the  same,  his  agent  or  attorney,  execution  may  issue  for  the  same 
by  fieri  faeuu  or  capias  ad  Boiiafadendwn,  adapted  to  the  case, 
together  with  the  costs  of  such  entry,  and  of  the  execution  if  by 
fi^  fa/Aaa;  and  such  writ  and  writs  may  bear  teste  on  the  day  Write. 
of  issuing  the  same,  whether  in  term  or  vacation ;  and  the  sheriff  Sheriffs  fees, 
or  other  officer  executing  any  such  writ  shall  be  entitled  to  the 
same  fees,  and  no  more,  as  upon  any  similar  writ  grounded  upon  a 
judgment  of  the  Court. 

VIU.  And  whereas  by  a  certain  Act  made  and  passed  in  the  Upon  any 
last  session  of  Parliament,  intituled   "  An  Act  to  improve  the  ^^S^^'^HS"^ 
Proceedings  in  Prohibition  and  on  Writs  of  Mandamus,"  it  was  SJ^2l'i,d    ' 
among  other  things  enacted,  that  it  should  be  lawful  for  the  Court  this  Act,  the 
to  which  application  may  be  made  for  any  such  writ  (^  mandamus  Court  to 
•as  is  therein  in  that  behalf  mentioned,  to  make  rules  and  orders  TOWOT^and** 
eaUing  not  only  upon  the  person  to  whom  such  writ  may  be  re-  Sake  such 
quired  to  issue,  but  also  all  and  every  other  person  having  or  claim-  roles  as  are 
ing  any  right  or  interest  in  or  to  the  matter  of  such  writ,  to  show  sriven  by  or 
cause  against  the  issuing  of  such  writ  and  payment  of  the  costs  of  JJ^Siis  iSjt. 
the  application,  and  upon  the  appearance  of  such  other  person  in 
compliance  with  such  Eules,  or  in  default  of  appearance  after  ser- 
vice thereof,  to  exercise  all  such  powers  and  autuOTities,  and  make 
all  such  rules  and  orders  applicable  to  the  case,  as  were  or  might 
be  given  or  mentioned  by  or  in  any  Act  passed  or  to  be  passed 
during  that  present  session,  of  Parliament  for  ^ving  relief  against 
adverse  claims  made  upon  persons  having  no  mterest  in  the  sub- 
ject of  such  claims :  And  whereas  no  such  Act  was  passed  during 
the  then  present  session  of  Parliament ;  Be  it  therefore  enacted. 
That  upon  any  such  application  as  is  in  the  said  Act  and  herein- 
before mentioned,  it  shall  be  lawful  for  the  Court  to  exercise  all 
such  powers  and  authorities,  and  make  all  such  rules  and  orders 
applicable  to  the  case,  as  are  given  or  mentioned  by  or  in  this  pre- 
sent Act. 

23  &  24  Vict.  c.  126,  ss.  12-18. 

XII.  Where  an  action  has  been  commenced  in  respect  of  a  Interpleader 
common  law  claim  for  the  recovery  of  money  or  goods,  or  where  JJI^^j 
goods  or  chattels  have  been  taken  or  are  intended  to  be  taken  in  though  titleg 
execution  under  process  issued  from  any  one  of  the  Superior  have  not  a 
Courts,  or  from  the  Court  of  Common  Pleas  at  Lancaster,  or  the  *^™®" 
Court  of  Pleas  at  Durham,  and  the  defendant  in  such  action,  or  ®"^°'. 
the  sheriff  or  other  officer,  has  applied  for  relief  under  the  pro- 
visions of  an  Act  made  and  passed  in  the  session  of  Parliament 
held  in  the  first  and  second  year  of  the  reign  of  His  late  Majesty 
King  William  the  Fourth,  intituled,  "  An  Act  to  enable  Courts  of  i  A  2  w.  4. 
Law  to  give  relief  against  adverse  claims  made  upon  persons  c.  68. 
having  no  interest  in  the  subject  of  such  claims,"  it  shall  beiawful 
for  the  Court  or  a  Judge  to  whom  such  application  is  made  to 
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exercise  all  tbe  powers  and  antborities  giyen  to  them  by  ibis  Ac^ 
and  the  bereinbefore-nientioned  Act  passed  in  the  session  of 
Parliament  held  in  the  first  and  second  years  of  the  rei&:n  of  Hia 
late  Majesty  King  William  the  Fourth,  thoogh  the  titles  of  the 
claimants  to  the  money,  goods,  or  chattels  in  question,  or  to  the 
proceeds  or  value  thereof,  have  not  a  common  origin,  ]>ut  are 
adverse  to  and  independent  of  one  another. 
Court  or  XIIL  When  goods  or  chattels  have  been  seized  in  execution  by 

Jadge  may     ^  sherifif  or  other  officer  under  process  of  the  above-mentioned. 
Sffood?*      Courts,  and  some  third  person  claims  to  be  entitled  under  a  bill  of 
seized  in        8ale  or  otherwise  to  such  goods  or  chattels,  by  way  of  security  for 
execation.      a  debt,  the  Court  or  a  Judge  may  order  a  sale  of  the  whole  or  part 
thereof,  upon  such  terms  as  to  payment  of  the  whole  or  part  oi  the 
secured  debt,  or  otherwise,  as  they  or  he  shall  think  fit,  and  may 
direct  the  application  of  the  proceeds  of  such  sale  in  such  man- 
ner and  upon  such  terms  as  to  such  Court  or  Judge  may  seem 
just. 
Power  to  XIV.   dpon  the  heariug  of  any  rule  or  order  calling  upon  per-* 

Court  or        gons  to  appear  and  state  the  nature  and  particulars  of  their  claims, 
deSSe  sum-    ^*  ^^^^  ^  lawful  for  the  Court  or  Judge,  wherever,  from  the  small- 
marily  in       uess  of  the  amount  in  dispute  or  of  the  value  of  the  goods  seized, 
certaiu  cases,  it  shall  appear  to  them  or  him  desirable  and  right  so  to  do,  at  the 
request  of  either  party,  to  dispose  of  the  merits  of  the  respective 
claims  of  such  parties,  and  to  determine  the  same  in  a  summary 
manner,  upon  such  terms  as  they  or  he  shall  think  fit  to  impose,  * 
and  to  make  such  other  rules  and  orders  therein  as  to  costs  and  all 
other  matters  as  may  be  just. 
Special  case       XY.  In  all  cases  of  interpleader  proceedings,  where  the  question 
may  be  ig  one  of  law,  and  the  facts  are  not  in  dispute,  the  Judge  shall  be 

facte  ud2s^  at  liberty,  at  his  discretion,  to  decide  the  question  without  direct-, 
pnted.  iiig  All  action  or  issue,  and,  if  he  shall  think  it  desirable,  to  order 

that  a  special  case  be  stated  for  the  opinion  of  the  Court. 

Proceedings       XVI.  The  proceedings  upon  such  case  shall,  as  nearly  as  may 

on  special      be,  be  the  same  as  upon  a  special  case  stated  under  "  The  Com^ 

c^rtbelo     ™*^^  ^*^  Pl^cedure  Act,  1852  ;"  and  error  may  be  brought  upon 

and  in  error.  ^  judgment  upon  such  case ;  and  the  provisions  of  "  The  Common 

'  Law  Procedure  Act,  1854,"  as  to  bringing  error  upon  a  special 

case,  shall  apply  to  the  proceedings  in  error  upon  a  special  case 

under  this  Act. 

Judgment  XVII.  The  judgment  in  any  such  action  or  issue  as  may  be 

and  decision  dii'ected  by  the  Court  or  Judge  in  any  interpleader  proceedings, 

finS*  ***  ^     ^^^  *^®  decision  of  the  Court  or  Judge  in  a  summary  manner, 

shall  be  final  and  conclusive  against  the  parties,  and  all  persons 

claiming  by,  from,  or  under  them. 

RuleH.orden,      XVIII.  All  rules,  orders,  matters,  and  decisions  to  be  made  and 

Ac.  made  in    done  in  interpleader  proceedings  under  this  Act  (excepting  only  any 

Ijjte^Ieader    affidavits)  may,  together  with  the  declaration  in  the  cause,  if  any, 

^J^be  °^    ^®  entered  of  record,  with  a  note  in  the  margin  expressing  the 

entered  of      true  date  of  such  entry,  to  the  end  that  the  same  may  be  evidence  in 

record  and     future  times,  if  required,  and  to  secure  and  enforce  the  payment 

dem.^^^*        of  costs  directed  by  any  such  rule  or  order;  and  every  such  rule 

or  order  so  entered  shaU  have  the  force  and  effect  of  a  judgment 

in  the  Superior  Courts  of  Common  Law. 

^hiJr^  3.  All  Other  proceedings  in  and  anplications  to  the 
Hiffh  Court  may,  subject  to  these  Kules,  be  taken 
and  made  in  the  same  manner  as  they  would  have 
heen  taken  and  made  in  any  Court  in  which  any  pro- 
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oeeding  or  application  of  the  like  kind  could  have 
been  tsdcen  or  made  if  the  Act  had  not  been  passed. 

As  an  example  of  other  proceedingB.  Applications  for  assign- 
ment of  an  administration  bond.  In  the  goods  of  Cartwright 
(34  L.  T.  72 ;  24  W.  R.  214),  or  to  pay  money  awarded  under  an 
agreement  of  reference  {Re  PhUUps  &  QiU,  1  Q.  B.  D.  78),  are 
roks  to  skow  cause,  and  are  not  moved  on  notice  of  motion  under 
L11L2. 


ORDER  II. 
Writ  of   Summons  and  Procedure,  &c. 

1.  Every  action  in  the  High  Court  shall  he  com-  '^**?2^*^'"" 
menced  hv  a  writ  of  summons,  which  shall  he  indorsed  SSt.      ' 
with  a  statement  of  the  nature  of  the  claim  made,  or 

of  the  relief  or  remedy  required  in  the  action,  and 
which  shall  specify  the  Division  of  the  High  Court  to 
which  it  is  intended  that  the  action  should  be  assigned. 

Forms  of  writs  and  indorsements  will  be  found  in  Appendix  A, 
post 

2.  Any  costs  occasioned  by  the  use  of  any  more  Proiixitr. 
prolix  or  other  forms  of  writs,  and  of  indorsements 
thereon,  than   the  forms  hereinafter  prescribed,  shall 

be  borne  by  the  party  using  the  same,  unless  the  Court 
shall  otherwise  oirect. 

The  question  of  prolixity  will  arise  on  taxation  of  costs.  B.  S.  C. 
(costs),  18,  post 

3.  The  writ  of  summons  for  the  commencement  of  Form  oc 
an  action  shall,  except  in  the  cases  in  which  any 
different  form   is  hereinafter  provided,   be  in  Form 

No.  1  in  Part  I.  of  Appendix  (A)  hereto,  with  such 
variations  as  circumstances  may  require. 

3«.  Forms  2  and  3  in  Part  1.  of  Appendix  A  to  ^IJ-C  Jane, 
"  The  Rules  of  the  Supreme  Court "  shall  be  read  as 
if  the  words  *^  by  leave  of  the  Court  or  a  Judge" 
were  not  therein. 

These  words  are  accordingly  omitted  in  the  Forms  contained  in 
this  work. 

4.  No  writ  of  summons  for  service  out  of  the  juris-  Service  out 
diction,  or  of  which  notice  is  to  be  given  out  of  the  So^'^**^**'" 
jurisdiction,  shall  be  issued  without  the  leave  of  a 

Court  or  Judge. 

Snch  leave  is  not  within  the  jurisdiction  of  a  Master  or  a  District 
Registrar  (LIV.,  ^a).  There  must  be  an  affidavit  in  support  of 
the  Implication,  and  the  order  will  provide  for  the  service  of  in^ 
tent^tories  if  necessary,  and  also  for  the  issuing  of  an  injunc- 
tion if  it  should  be  applied  for  ex  parte.  The  affidavit  should  be 
intituled,  "  In  the  matter  of  the  Jud.  Acts,"  as  well  as  in  thb 
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aotioa.  {Yamig  ▼.  Brasteyy  1  Ch.  D.  277.)  The  itlaiatiff  inmy 
then  proceed,  and  sign  judgment  in  defaoU  of  appearance.  (Bacon 
▼.  Turner,  3  CL.  D.  276.)  The  decision  of  tne  Judge,  as  to 
whether  the  service  out  of  the  jnrisdiction  should  he  allowed,  is 
the  subject  of  an  appeal ;  hut  the  question  cannot  be  raised  by 
statement  of  defence.  {Preston  v.  LamoWl,  1  Ex.  D.  361.)  '  If  the 
defendant  be  a  foreigner,  resident  out  of  the  jurisdiction,  notice  of 
the  writ,  and  not  the  writ  it«elf,  should  be  senred  upon  him. 
{Beddinffton  v.  Beddinffton^  1  P.  1).  426 ;  Padlty  v.  CampkaAuen, 
48  L.  J.  Ch.  364.) 

Form  ot  5^  ^  yf^x  of  summoiis  to  be  served  out  of  the  juris- 

diction, or  of  which  notice  is  to  be  given  out  of  the 
jurisdiction,  shall  be  in  Form  No.  S  in  Part  I.  of 
Appendix  (A)  hereto,  with  such  variations  as  circum- 
stances may  require.  -  Such  notice  shall  be  in  Form 
No.  8  in  the  same  part,  with  such  variations  as  cir- 
cumstances may  require. 

This  rule  applies  as  well  to  parties  added  by  aneBdaeol^  as  to 
the  original  parties  to  the  action,  and  die  writ  must  be  amended 
accordingly.     {Keate  v.  Phmips,  W.  N.  1878,  186.) 

* 

^^iTndir  ^^'  ^r<ier  II.,  Rule  6,  is  hereby  annulled,  and  no 
Bills  of  Ex-  writ  shall  hereafter  be  issued  under  the  Sutnmary 
ibSuSh^*  Procedure  on  Bills  of  Exchange  Act,  1865  (18  &  19 
B.8.C.  April,  Vict.  c.  67). 

1880,  B.  S. 

Admiralty  7fl.  Form  A  in  the  Appendix  to  these  Rules  shall 
ESC*  Dec.  ^®  substituted  for  the  form  referred  to  in  Order  II., 
1875.  *      *   Rule  7,  of  "  The  Rules  of  the  Supreme  Court" 

Dateuid  8.  Every  writ  of  summons  and  also  every  other 

writ  shall  bear  date  on  the  day  on  which  the  same 
6hall  be  issued,  and  shall  be  tested  in  the  name  of  the 
Lord  Chancellor,  or  if  the  office  of  Lord  Chameellor 
shall  be  vacant,  in  the  name  of  the  Lord  Chief  Justice 
of  England. 


ORDER  III. 

Indorsement  of  Claim. 

Before  1.  The  indorsement  of  claim  shall  be  made  on  every 

***"**  writ  of  summons  before  it  is  issued. 

Contents  and  2.  In  the  indorsement  required  by  Order  II., 
amendment  j^^j^  ^^  -^  ^j^jj  ^^^  y^  essential  to  Set  forth  the  pre- 
cise ground  of  complaint,  or  the  precise  remedy  or 
relief  to  which  the  plaintiff  considers  himself  entided. 
The  plaintiff  may  by  leave  of  the  Court  or  Judge 
amend  such  indorsement  so  as  to  extend  it  to  any 
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xrther  cause  of  action  or  any  additional  remedy  or 

reKrf. 

In  addition  to  t!ie  indorsement  required  hy  Order  II.  1,  there 
is  the  apecial  indorsement  nnder  Rule  6  of  this  Order,  the  indorse- 
meat  oi  the  amount  of  debt  and  costs  under  Rule  7,  and  the 
indoraement  of  a  claim  for  account  under  Rule  8.  The  indorse- 
ment should  have  a  elaira  for  an  injunction,  or  receiver,  when  the 
obtaining  of  either  is  a  substantial  object  of  the  action.  (Cole- 
houme  v.  Coleboume,  1  Ch.  D.  690.)  It  is  safer  to  get  an  order 
to  amend,  even  though  the  writ  has  not  been  served.  (1  Charley, 
34.)  The  amendment  maj  be  made  upon  production  of  the  in- 
dorsement on  the  brief.  {Matthias  v.  Matthiaa^  W.  N.  1876, 
p.  214.) 

In  Large  v.  Large^  W.  N.  1877,  198,  Jessel,  M.R.,  gave  leave 
to  amend  the  statement  of  claim,  and  said  that  an  amendment  of 
the  indorsement  on  the  writ  was  unnecessary.  But  it  must  be 
taien,  that  the  variance  in  that  case  would  have  involved  no 
)K>int  of  substance. 

3.  The  indorsement  of  claim  may  be  to  the  effect  ^orm  of. 
of  such  of  the  Forms  in  Part  II.  of  Appendix  (A) 
hereto  as  shall  be  applicable  to  the  case,  or  if  none 

be  found  applicable  then  such  other  similarly  concise 
form  as  the  nature  of  the  case  may  require. 

4.  If  the  plaintiff  sues  or  the  defendant  or  any  of  PerBons  ta 
the  defendants  is  sued  in  a  representative  capacity,  ^ea^tj. 
the  indorsement  shall  show,  in  manner  appearing  by 

the  statement  in  Appendix  (A)  hereto,  Part  II., 
sec.  8,  or  by  any  other  statement  to  the  like  effect, 
ia  what  capacity  the  plaint^  or  defendant  sues  or  is 
sued. 

6.  In  Probate  actions  the  indorsement  shall  show  Probate 
whether  the    plaintiff  claims  as  creditor,  executor,  •*^**®°'- 
administrator,  residuary  legatee,  legatee,  next-of-kin, 
heir-at-law,   devisee,   or    in    any  and    what    other 
character. 

6.  In  all  actions  where  the  plaintiff  seeks  merely  spedai. 
to  recover  a  debt  or  liquidated  demand  in  money 
payable  by  the  defendant,  with  or  without  interest, 
arising  upon  a  contract,  express  or  implied,  as,  for 
instance,  on  a  bill  of  excnange,  promissory  note, 
cheque,  or  other  simple  contract  debt,  or  on  a  bond 
or  contract  under  seal  fw  payment  of  a  liquidated 
amount  of  money,  or  on  a  statute  where  the  sum 
sought  to  be  recovered  is  a  fixed  sum  of  money  or  in 
the  nature  of  a  debt,  or  on  a  guaranty,  whether  under 
seal  or  not,  where  the  claim  against  the  principal  is 
in  respect  of  such  debt  or  liquidated  demand,  bill, 

h2 
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cheque,  or  note,  or  on  a  trust,  the  writ  of  summons 
may  be  specially  indorsed  with  the  particulars  of  the 
amount  sought  to  be  recovered,  aner  giving  credit 
for  any  payment  or  set-off. 

A  writ  specially  indorsed  under  this  rule  will  enable  the  plain- 
tiff to  sign  final  judgment  under  Order  XIII.  3,  when  the  de- 
fendant utile  to  appear,  or  under  Order  XIV.  la,  where  the 
defendant  does  appear,  but  fails  to  satisfy  the  Court -or  a  Judge 
that  he  has  a  good  defence  to  the  action  on  the  merits;  or  to 
disclose  facts  sufficient  to  entitle  him  to  defend.  There  is  no 
definition  in  the  Act  of  what  a  special  indorsement  is ;  but  we  take 
it,  that  it  must  be  eufficientlj  precise  to  identify  the  cause  of 
action,  as  the  object  is  to  enable  the  plaintiff  to  sign  judgment 
without  delivering  a  statement  of  claim.  "  The  defendant  is  en- 
titled to  haire  sufficient  particulars  to  enable  him  to  satisfy  his 
mind  whether  he  ought  to  pay  or  resist.''  {WdXker  ▼.  Sicks,  3 
Q.  B.  D.  8 ;  and  see  Smith  v.  WHson,  6  C.  P.  D.  26. 

If  the  plaintiff  credit  the  defendant  with  a  certain  amount  on 
the  indorsement  of  the  writ,  he  should  g^ve  particulars  of  the 
items.     {Chdden  v.  Corsten,  6  C.  P.  D.  17.) 

A  special  indorsement  should  show  the  dates  and  amounts  of 
the  consignments  of  goods  delivered  at  intenrals  under  a  contract. 
{ParpaUe  Frlrea  v.  Dickemon,  26  W.  R.  479.) 

General.  7.  Wherever  the  plaintiff's  claim  is  for  a  debt  or 

liquidated  demand  only,  the  indorsement,  beside 
stating  the  nature  of  the  claim,  shall  state  the  amount 
claimed  for  debt,  or  in  respect  of  such  demand,  and 
for  costs  respectively,  and  shall  further  state,  that 
upon  payment  thereof,  within  four  days  after  service, 
or  in  case  of  a  writ  not  for  service  within  the  jurisdic- 
tion within  the  time  allowed  for  appearance,  further 
proceedings  will  be  stayed.  Such  statement  may  be 
in  the  form  in  Appendix  (A)  hereto,  Part  II.  sec.  III. 
The  defendant  may,  notwithstanding  such  payment* 
have  the  costs  taxed,  and  if  more  than  one-sixth  shall 
be  disallowed,  the  plaintiff's  solicitor  shall  pay  the 
costs  of  taxation. 

The  money  must  be  paid  into  Court  to  obtain   taxation  of 

I)laintiff's  costs.  But  plaintiff  V  attorney  may  waive  the  four  days' 
imit  by  accepting  payment  without  any  agreement  as  .to  costs. 
{HociU  V.  JSarnshaw,  39  L.  T.  410.) 

Account.  8.  In  all  cases  of  ordinary  account,  as,  for  instance, 

in  the  case  of  a  partnership  or  executort^hip  or  ordinary 
trust  account,  where  the  plaintiff,  in  the  tirst  instance, 
desires  to  have  an  account  taken,  the  writ  of  summons 
shall  be  indorsed  with  a  claim  that  such  account  be 
taken. 

See  Order  XV.  and  note  thereto. 
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ORDER  IV. 
Indorsement  of  Address, 

1.  The  solicitor  of  a  plaintiff  suing  by  a  solicitor  of  puintjflf 
shall  indorse  upon  every  writ  of  summons  and  notice  ^^  ^' 
in  lieu  of  service  of  a  writ  of  summons  the  address  of 

the  plaintiff^  and  also  his  own  name  or  firm  and  place  of 
business^'  and  also^  if  his  place  of  business  shall  be 
more  than  three  miles  from  Temple  Bar,  another 
proper  place,  to  be  called  his  address  for  service, 
which  shall  not  be  more  than  three  miles  from  Temple 
Bar,  where  writs,  notices,  petitions,  orders,  summonses, 
warrants,  and  other  documents,  proceedings,  and 
written  communications  may  be  left  for  him.  And 
where  any  such  solicitor  is  only  agent  of  another 
soHcitor,  he  shall  add  to  his  own  name  or  firm  and 
place  of  business  the  name  or  firm  and  place  of  busi- 
ness of  the  principal  solicitor. 

If  a  plaintiff  sue  under  Order  XVI.  9,  on  behalf  of  himself  and 
others,  his  address  is  suf&cient.  {Leatldey  t.  M^ Andrew,  1  Charley, 
58. 

As  to  address  of  defendant  appearing  in  person,  see  Order  XII., 
Rule  8,  post. 

2.  A  plaintiff  suing  in  person  shall  indorse  upon  Puiutiff 
every  writ  of  summons  and  notice  in  lieu  of  service  of  Jereon? 
a  writ  of  summons  his  place  of  residence  and  occupa- 
tion, and  also,  if  his  place  of  residence  shall  be  more 

than  three  miles  from  Temple  Bar,  another  proper 
place,  to  be  called  his  address  for  service,  which  shall 
not  be  more  than  three  miles  from  Temple  Bar, 
where  writs,  notices,  petitions,  orders,  summonses, 
warrants,  and  other  documents,  proceedings,  and 
written  communications  may  be  left  for  him. 

[The  above  two  Mules  are  to  apply  to  all  cases  in  which 
the  writ  of  summons  is  issued  out  of  the  London  qfficey  or 
out  of  a  district  registry  where  the  defendant  has  the  option 
of  entering  an  appearance  either  in  the  district  registry  or 
the  London  qjffice.] 

2a.  Notwithstanding    anything    to    the    contrary  RS.c. Feb. 
contained  in  Order  I  v.  of  "  The  Rules  of  the  Supreme  umitatioa 
Court,"   Rules  1  and  2   of  such  Order  shall  only  J^^^^^o'^ 
apply  where  the  writ  of  summons  is  issued  out  of  the 
London  office. 

3a.    Order  IV.,  Rule  3,  is  hereby  annulled,  and  f^f^^-  f®>>- 
the  following  shall  stand  in  lieu  thereof : 
In  all  cases  where  a  writ  of  summons  is  issued  out 


102  Ord.  IV.  Indorsement  of  Addreen, 

of  a  district  registry  the  solicitor  shall  give  on  the 
writ  the  address  of  the  plaintiff,  and  his  own  name 
or  firm  and  his  place  of  ousiness,  which  shall,  if  his 
place  of  business  be  within  the  district  of  the  rc^stry, 
oe  an  address  for  service,  and  if  such  place  be  not 
within  the  district,  he  shall  add  an  address  for  service 
within  the  district,  and,  where  the  defendant  does 
not  reside  within  the  district,  he  shall  add  a  ^rther 
address  for  service,  which  shall  not  be  more  than 
three  miles  from  Temple  Bar;  and  where  the  solicitor 
issuing  the  writ  is  only  agent  of  another  solicitor, 
he  shall  add  to  his  own  name  or  firm  and  place  of 
business  the  name  or  firm  and  place  of  business  of 
the  principal  solicitor.     Where  the  plaintiff  sues  in 

Serson,  he  shall  give  on  the  writ  his  place  of  resi- 
ence  and  occupation,  which  shall,  if  his  place  of 
residence  be  within  the  district,  be  an  address  for 
service,  and  if  such  place  be  not  within  the  district, 
he  shall  add  an  address  for  service  within  the  district, 
and,  where  the  defendant  does  not  reside  within 
the  district,  he  shall  add  a  further  address  for  service, 
which  shall  not  be  more  than  three  miles  from  Temple 
Bar. 


ORDER  V. 
Issue  of  Writs  of  Summons.. 
1.  Fla/ce  of  Issue, 
Plaintiff  may     1.  In  auv  actiou  Other  than  a  Probate  action,  the 

select  place.      i    .    ,./*.     i*'  -j      x  •  -^      j* 

plaintiff  wherever  resident  may  issue  a  writ  oi  simi- 
mons  out  of  the  registry  of  any  district. 

^c.  April,      \a.  Every  writ  of  summons  not  issued  out  of  a 
of  writs  of*  district  registry   shall  be  issued  out  of  the  central 

summons        oflfirft 
out  of  central  "™ce. 

Where  de-        2.  In  all  cases  where  a  defendant  neither  resides 
ofalSJX*  ^^'  carries  on  business  within  the  district  out  of  the 
place  tor       registry  whereof  a  writ  of  summons  is  issued,  there 
toSf Itoted.  shall  be  a  statement  on  the  face  of  the  writ  of  sum- 
mons that  such  defendant  may  cause  an  appearance 
to  be  entered  at  his  option   either  at   the  district 
registry  or  the  London  oflSce,  or  a  statement  to  the 
like  effect. 

Ar  to  actions  already  commenced  under  Order  II.  JBule  6.,  see 
Og&r  V.  Bradnum,  1  C.  P.  D.  334. 
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3.  lu  all  cases  where  a  defendant  resides  or  carries  ^*«'*|*^* 
on  business  within  the  district^  and  a  writ  of  sammons  ^Lt,     ^ 
is  issued  out  of  the  district  registry,  there  shall  be  a 
statement  on  the  iace  of  the  writ  of  summons  that  the 
defendant  do  cause  an  appearance  to  be  entered  at  the 
district  registry,  or  to  tne  like  effect. 

2.  Option  to  choose  Division  in  certain  cases, 

4.  Subject  to  the  power  of  transfer,  every  person 
by  whom  any  cause  or  matter  may  be  commenced  in 
the  High  Court  of  Justice  which  would  have  been 
within  the  non-exclusive  cognizance  of  the  High 
Court  of  Admiralty  if  the  said  Act  had  not  passed 
shall  assign  such  cause  or  matter  to  any  one  of  the 
divisions  of  the  said  High  Court,  including  the 
Probate,  Divorce,  and  Admiralty  Division,  as  he  may 
think  fit,  by  marking  the  document  by  which  the 
same  is  commenced  with  the  name  of  the  Division,  and 
ffiving  notice  thereof  to  the  proper  officer  of  the  Court. 
If  so  marked  for  the  Chancery  Division  the  same  shall 
be  assigned  to  one  of  the  Judges  of  such  Division  by 
marking  the  same  with  the  name  of  such  of  the  said 
Judges  as  the  plaintiff  or  petitioner  (subject  to  such 
power  of  transfer)  may  think  fit. 

See  alao  sec.  11  of  the  Act  of  1875. 

4a.  Subject  to  the  power  of  transfer,  and  subject  ^f^  ^'*"*» 
also  to  the  power  of  the  Lord  Chancellor  by  order  Marking 
from  time  to  time  otherwise  to  direct,  every  cause  or  jJS^ 
matter  which  shall  be  commenced  in  the  Chancery 
Division  of  the  High  Court  shall  be  assigned  to  one 
of  the  Judges  thereof  by  marking  the  same  with  the 
name  of  such  of  the  same  Judges  as  the  plaintiff  or 
petitioner  may  in  his  option  think  fit 

If,  ii\any  action  commenced  and  pending  in  any  one  5:^*^  jg-g 
of  the  Queen's  Bench,  Common  Pleas,  or  Excheauer  Transfer 
Divisions  of  the  High  Court,  the  trial  shall  take  place  "^^  *^*^ 
before  a  Judge  of  another  of  the  said  Divisions,  the 
cause  shall  from  that  time  be  transferred  to  the  Divi- 
sion of  which  such  Judge  is  a  member. 

No  causes  are  to  be  marked  with  Mr.  Justice  Fiy^s  naipe.  OaMss 
are  transferred  to  him  for  the  purpose  of  trial  or  hearing  only. — 
Order  of  the  Lord  Chancellor,  191n  June,  1877. 

3.  Generally, 

6.  Writs  of  summons  shall  be  prepared  by  the  ^^*JJJJ^^ 
plaintiff  or  his  solicitor,  and  sball^be  written  or  printed,  tion  ot 
or  partly  written  and  partly  printed,  oi;  paper  of  the 
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same  description  as  hereby  directed  in  the  case  of 
proceedings  directed  to  be  printed. 

Where  a  solicitor  has  commenced  an  action  in  the  name  of  a 
plaintiff  without  authority,  the  proper  coaTse  is,  for  the  plaintiff  to 
serve  notice  of  motion  on  the  defendant,  as  well  as  on  the  solicitor, 
that  the  action  may  he  dismissed,  and  that  the  solicitor  may  pay 
the  costs  of  the  plaintiff,  as  hetweeu  solicitor  and  client,  and  the 
costs  of  the  defendant  as  hetween  party  and  party.  (N&chiggiii- 
by-the-Sea  Gas  Company  v.  Armstrong^  13  Ch.  D.  310 ;  jfurse 
V.  Dumford,  13  Ch.  I).  764.) 

Seal.  6.  Every  writ  of  summons  shall  be  sealed  by  the 

proper  officer^  and  shall  thereupon  be  deemed  to  be 
'  issued. 

Copy  to  be        7.  The  plaintiff  or  his  solicitor  shall,  on  presenting 
left.  any  writ  of   summons  for   sealing,  leave  with   the 

officer  a  copy,  written  or  printed,  or  partly  written 
and  partly  printed,  on  paper  of  the  description  afore- 
said, \)f  such  writ,  and  all  the  indorsements  thereon, 
and  such  copy  shall  be  signed  by  or  for  the  solicitor 
leaving  the  same,  or  by  the  plaintiff  himself  if  he  sues 
in  person. 

copjtobe        8.  The  officer  receiving  such  copy  shall  file  the 

S^edln     s^""®>  ^^^  ^^  entry  of  the  filing  thereof  shall  be  made 

the  vaoM      in  a  book  to  be  called  the  Cause  Book,  which  is  to  be 

^*^^'  kept    in  the  manner  in  which    cause   books  have 

heretofore   been   kept  by  the  clerks  of  records  and 

writs  in  the  Court  of  Chancery,  and  the  action  shall 

be  distinguished  by  the  date  of  the  year,  a  letter,  and 

a  number,  in  the  manner  in  which  causes  are  now 

distinguished  in  such  last-mentioned  cause  books. 

R.S.C.  "  And  when  such  action  shall  be  commenced  in  a 

June,  1876.    district  registry,  it  shall  be  further  distinguished  by 

the  name  of  such  registry/* 

Notice  of  9.  Notice  to  the  proper  officer  of  the  assignment  of 

o?acSfl^8°*    *^  action  to  any  Division  of  the  Court  under  section 

how  given,    eleven  of  "  The  Supreme  Court  of  Judicature  Act, 

1875,"    or    under    Rule  4   of  this  order,  shall  be 

sufficiently  given  by  leaving  with  him  the  copy  of  the 

writ  of  summons. 

4.  In  particular  Aetions. 

Probate  ^^'  ^h®  issuB  of  a  Writ  of  summons  in  Probate 

aotions.  actious  shall  be  preceded  by  the  filing  of  an  affidarit 
made  by  the  plaintiff  or  one  of  the  plain tiffis  in  verifi- 
cation of  the  indorsement  on  the  writ. 
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11a.  The  first  paragraph  of  Rule  11  of  Order  V.  AdminOty 
of  "The  Rules  of  the  Supreme  Court"  is  hereby  ^sfa Feb. 
annulled,  and  the  following  snail  stand  in  lieu  thereof:  ^876. 

**  In  Admiralty  actions  in  rem  a  warrant  for  the 
arrest  of  property  according  to  the  Form  A  in  the 
Appendix  to  these  Rules  may  be  issued  at  the  instance 
either  of  the  plaintiff  or  of  the  defendant  at  any  time 
after  the  writ  of  summons  has  issued,  but  no  warrant 
of  arrest  shall  be  issued  until  an  aflSdavit  by  the  party 
or  his  agent  has  been  filed,  and  the  following  pro- 
visions complied  with." 

(a.)  The  affidavit  shall  state  the  name  and  descrip-  ^Sdj^t  ^^ 
tion  of  the  party  on  whose  behalf  the  action  is  insti- 
tuted, the  nature  of  the  claim,  the  name  and  nature 
of  the  property  to  be  arrested,  and  that  the  claim  has 
not  been  satisfied. 

(b.)  In  an  action  of  wages  the  affidavit  shall  state  Action  for 
the  national  character  of  the  vessel  proceeded  against;  ''****• 
and  if  against  a  foreign  vessel,  that  notice  of  the 
institution  of  the  action  has  been  given  to  the  Consul 
of  the  State  to  which  the  vessel  belongs,  if  there  be 
one  resident  in  London  [a  copy  of  the  notice  shall  be 
annexed  to  the  affidavit], 

(c.)  In  an  action  of  bottomry,  the  bottomry  bond,  ^L^^^ 
and  if  in  a  foreign  language  also  a  notarial  translation 
thereof,  shall  be  produced  for  the  inspection  and 
perusal  of  the  Registrar,  and  a  copy  of  the  bond,  or 
of  the  translation  thereof^  certified  to  be  correct,  shall 
be  annexed  to  the  affidavit. 

(d.)  In  an  action  of  distribution  of  salvage  the  ^^y°*jj** 
affidavit  shall   state  the  amount  of  salvage  money 
awarded  or  agreed  to  be  accepted,  and  the  name, 
address,  and  description  of  the  party  holding  the  same. 

(e,)  The  Court  or  Judge  may  in  any  case,  if  he  ^^JJ*?^®*® 
think  fit,  allow  the  writ  of  summons  to  issue  although  when" 
the  affidavit  may  not  contain  all  the  required  particu-  •iio^e<** 
lars.     In  a  wages  cause  he  may  also  waive  the  service 
of  the  notice,  and  in  a  cause  of  bottomry  the  pro- 
duction of  the  bond. 

The  Admiralty  Division  will  enforce  the  judgment  of  a  foreign 
trihunal  of  commerce.     (The  City  of  Mecca,  5  P.  D.  28.) 

The  immunity  from  arrest  of  a  roreign  ship  of  war,  does  not 
extend  to  a  packet  conveying  mails  and  cargo,  although  she  may 
belong  to  a  foreign  sovereign.     ( The  Parlement  Bel^e,  4  P.  D.  129.) 

Since  the  Judicature  Acts,  the  time  from  which  steps  in  an 
ordinary  default  cause  in  rem  in  the  Admiralty  Div.  may  be  taken, 
is  the  service  of  the  writ  and  not  of  the  warrant  of  arrest.  {The 
Maria,  39  U  T.  549). 
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EACDee.       12a.  Order  V.,  Rule  12,  of  ^'The  Rules  of  the 
^^^'  Supreme  Court,"  te  hereby  ftnnuUed. 


ORDER  VI. 

CONCUKRENT    WrITS. 

wheniMoed.  1.  The  plaintiff  in  any  action  may,  at  the  time  of 
or  at  any  time  during  twelve  months  after  the  issuing 
of  the  original  writ  of  summons,  issue  one  or  more 
concurrent  writ  or  writs,  each  concurrent  writ  to  bear 
teste  of  the  same  day  as  the  original  writ,  and  to  be 
marked  with  a  seal  bearing  the  word  "  concurrent,'* 
and  the  date  of  issuing  the  concurrent  writ ;  and  such 
seal  shall  be  impressed  upon  the  writ  by  the  proper 
officer ;  Provided  always,  that  such  concurrent  writ 
or  writs  shall  only  be  m  force  for  the  period  during 
which  the  original  writ  in  such  action  shall  be  in 
force. 

Under  this  rule,  the  Court  has  no  power  to  direct  a  concurrent 
writ  to  be  issued,  after  the  expiration  of  twelve  months.  {Cole  v. 
8her(vrd,  11  Ex.  482.) 

A  writ  cannot  be  issued,  concurrent  with  one  which  does  not 
exist ;  hence  where  a  writ  had  been  reaewed  and  Uieii  lost,  the 
Court  declared  they  had  no  power  to  order  a  concurrent  writ  to  be 
issued.  (Dames  v.  Garland,  1  Q,  B.  D.  260,  and  33  L.  T.  727, 
more  fully  reported.) 

For  renewal  of  writs,  see  Order  VIII.,  j?<»f. 

Service  2.  A  writ  for  service  within  the  jurisdiction  may 

^•!!l"i**?i?  be  issued  and  marked  as  a  concurrent  writ  with  one 
jurisdiction.  lor  scrvicc,  or  whercot  notice  m  lieu  oi  service  is  to  be 
given,  out  of  the  jurisdiction ;  and  a  writ  for  service, 
or  whereof  notice  in  lieu  of  service  is  to  be  given,  out 
of  the  jurisdiction  may  be  issued  and  marked  as  a 
concurrent  writ  with  one  for  service  within  the  juris- 
diction. 


ORDER  VII. 

Disclosure  by  Solicitors  and  Plaintiffs. 

Of  authority  1.  Every  solicitor  whose  name  shall  be  indorsed  on 
to  issue  writ,  Qjij  writ  of  summous  shall,  on  demand  in  writing 
made  by  or  on  behalf  of  any  defendant  who  has  been 
served  therewith  or  has  appeared  thereto,  declare 
forthwith  whether  such  writ  has  been  issued  by  him 
or  with  his  authority  or  privity  ]  and  if  such  solicitor 
shall  declare  that  the  writ  was  not  issued  by  him  or 
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with  his  authority  or  priyitj,  all  proeeedings  upon  the 
same  shall  be  stayed^  and  no  further  proceedings  shall 
be  taken  thereupon  without  leave  of  the  Court  or  a 
Judge. 

2.  When  a  writ  is  sued  out  by  partners  in  the  Action  by 
name  of  their  firm,the  plaintiffs  or  their  solicitors  shall,  i*'*'*^- 
on  demand  in  writing  bj  or  on  behalf  of  any  defen- 
dant, declare  forthwith  the  names  and  places  of  resi- 
dence of  all  the  persons  constituting  tne  firm.  And 
if  the  plaintiffs  or  their  solicitor  shall  fail  to  comply 
with  such  demand,  all  proceedings  in  the  action  may, 
upon  an  application  for  that  purpose,  be  stayed  upon 
such  terms  as  the  Court  or  a  Judge  may  direct.  And 
when  the  names  of  the  partners  are  so  declared,  the 
action  shall  proceed  in  the  same  manner  and  the  same 
consequences  in  all  respects  shall  follow  as  if  they  had 
been  named  as  the  plaintifiB  in  the  writ.  But  all 
proceedings  shall,  nevertheless,  continue  in  the  name 
of  the  firm. 


ORDER  VIII. 

Renewal  of  Writ. 

1.  No  original  writ  of  summons  shall  be  in  force  Durttion  of 
for  more  than  twelve  months  from  the  day  of  the  date  monttwf^* 
thereof,  including  the  day  of  such  date  ;  but  if  any 
defendant  therein  named  shall  not  have  been  served 
therewith,  the  plaintiff  may,  before  the  expiration  of 
the  twelve  months,  apply  to  a  Judge,  or  the  District 
Remstrar,  for  leave  to  renew  the  writ ;  and  the  Judge 
or  Kegistrar,  if  satisfied  that  reasonable  efforts  have 
been  made  to  serve  such  defendant,  or  for  other  good 
reason,  may  order  that  the  original  or  concurrent 
writ  of  summons  be  renewed  for  six  months  from  the  Renewal  for 
date  of  such  renewal,  and  so  from  time  to  time  during  *^*  ""•"t^*- 
the  currency  of  the  renewed  writ.  And  the  writ  shall 
in  such  case  be  renewed  by  being  marked  with  a  seal 
bearing  the  date  of  the  day,  month,  and  year  of  such  re- 
newal ;  such  seal  to  be  provided  and  kept  for  that  pur- 
pose at  the  proper  oflSce,  and  to  be  impressed  upon  the 
writ  by  the  proper  officer,  upon  delivery  to  him  by  the 
plaintiff  or  his  solicitor  ot  a  memorandum  in  Form 
No.  6  in  Appendix  (A),  Part  I. ;  and  a  writ  of  summons 
so  renewed  shall  remain  in  force  and  be  available  to 
prevent  the  operation  of  any  statute  whereby  the  time 
for  the  commencement  of  the  action  may  be  limited. 
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and  for  all  other  purposes,  from  the   date  of  the 
issuing  of  the  original  writ  of  summons. 

It  is  only  the  original  or  concurrent  writ  that  can  be  renewed. 
{Dames  y.  Garland,  1  Q.  B.  D.  250.) 

A  writ  may  be  renewed  after  the  expiration  of  the  twelve 
months,  unless  the  period  allowed  by  the  Statute  of  Limitations 
has  intervened.  (Be  Jones,  Eyre  v.  Codks,  46  L.  J.  Ch.  316: 
Doyle  V.  Kaufrmnn,  3  Q.  B.  D.  7.)  The  principle  on  which  the 
Court  of  Queen's  Bench  seem  to  have  acted  in  this  latter  case, 
was,  that  where  a  litigant  had  perfected  his  title  under  the  Statute, 
the  Court  had  no  power  to  deprive  him  of  it  ;  and  on  this  point 
compare  the  observations  otJessel,  M.  R.,  in  McAndrew  v.  Barker, 
7  Ch.  D.  705,  on  a  somewhat  similar  principle.  It  is  difficult  to 
*^®,  ^7  tl^»8  principle  should  not  have  been  applied  in  Canadian 
Oil  Works  Corp.  v.  Hay,  38  L.  T.  549,  where,  unless  the  time 
tor  the  delivery  of  the  statement  of  claim  were  extended,  the  same 
result  would  have  followed ;  but  possibly  Malins,  V.-C,  was  influ- 
enced by  the  special  circumstances  of  that  case. 

of  2,  The  production  of  a  writ  of  summons  purporting 
to  be  marked  with  the  seal  of  the  Court,  showing  the 
same  to  have  been  renewed  in  manner  aforesaid,  shall 
be  sufficient  evidence  of  its  having  been  so  renewed, 
and  of  the  commencement  of  the  action  as  of  the  first 
date  of  such  renewed  writ  for  all  purposes. 


Agnreetnent 
to  accept 


PersonaL 


Sabstituted. 


ORDER  IX. 

Service  of  Writ  of  Summons. 

1.  Mode  of  Service. 

1.  No  service  of  writ  shall  be  required  when  the 
defendant,  by  his  solicitor,  agrees  to  accept  service, 
and  enters  an  appearance. 

A  solicitor  not  entering  an  appearance  in  pursuance  of  a  written 
undertaking,  is  liable  to  attachment  under  Order  XII.  14. 

2.  When  service  is  required  the  writ  shall,  wherever 
it  is  practicable,  be'  served  in  the  manner  in  which 
personal  service  is  now  made,  but  if  it  be  made  to 
appear  to  the  Court  or  to  a  Judge  that  the  plaintifi^ 
is  from  any  cause  unable  to  effect  prompt  personal 
service,  the  Court  or  Judge  may  make  sucn  order  for 
substituted  or  other  service,  or  for  the  substitution  of 
notice  for  service,  as  may  seem  just. 

The  method  of  effecting  personal  service  is  to  tender  a  copy  of 
the  writ  to  the  defendant,  and  produce  the  original  if  required. 

The  method  of  substituted  service  depends  upon  the  exigencies 
of  the  case  and  the  discretion  of  the  Judge.  In  Capes  v.  Brewer, 
24  W.  B.  40,  the  writ  was  left  at  the  place  of  business  of  the 
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defendant,  and  a  copy  was  posted  to  him.  In  Dymond  v.  Oroftf 
45  L.  J.  604,  the  wnt  was  served  on  the  defendant's  solicitors, 
and  a  copy  was  sent  by  post  addressed  to  the  defendant.  In  the 
ease  of  an  absconding  defendant  leave  has  been  given  to  serve  the 
writ  at  his  premises,  advertisements  being  at  the  same  time  di- 
rected to  be  inserted  in  the  Gazette  and  the  TKmet.  (Cook  ▼. 
Ley,  2  Ch.  D.  218;  Crane  v.  JvUion,  2  Ch  D.  220,  Bcmk  of 
Whitehaven  v.  Thompson,  W.  N.  1877,  46.)  Where  defendant's  Clab. 
only  known  place  of  residence  was  a  clab.  iBafael  v.  Onglty^  34 
L.  T.  124.)  In  the  Probate  Court  service  has  been  allowed  by 
advertisement  only.  (Whitley  v.  HbneyioeUf  24  W.  R.  851.) 
Substituted  service  will  not  be  allowed  when  the  defendant  is  a  ^•[•JPJ.i^'** 
Colouial  Government  (Sloman  v.  The  Oovemment  of  New  Zeor  2^^*^ 
landy  1  C.  P.  D.  563),  or  when  the  defendant  is  a  foreign  sovereign, 
on  his  ambassador  {Stewart  v.  £ank  of  England^  W.  N.  1876, 
263). 

Where  the  plaintiff  had  obtained  an  order  for  substituted  BooiMde 
service,  and  the  action  proceeded  to  judgment  against  all  the  ^^*^<^ 
defendants,  the  Court,  in  the  exercise  of  its  discretion,  allowed  a 
defendant  against  whom  the  order  for  substituted  service  had  been 
made  to  come  in  and  defend  the  action,  as  he  showed  that  he  had 
no  knowledge  of  the  proceedings,  and  had  a  defence  on  the  merits, 
but  the  leave  being  discretionary  the  Court  imposed  terms. 
LWatt  Y.  Bamett,  3  Q.  B.  D.  363. 

2.  On  Particular  Defendants. 
8.  When  husband  and  wife  are  both  defendants  to  Hnsbmdand 
the  action,  service  on  the  husband  shall  be  deemed  ^^^' 
good  service  on  the  wife,  but  the  Court  or  a  Jud^e 
may  order  that  the  wife  shall  be  served  with  or  with- 
out service  on  the  husband. 

4.  When  an  infant  is  a  defendant  to  the  action^  on  infant, 
service  on  his  or  her  father  or  guardian,  or  if  none, 

then  upon  the  person  with  whom  the  infant  resides 
or  under  whose  care  he  or  she  is,  shall,  unless  the 
Court  or  Judge  otherwise  orders,  be  deemed  good 
service  on  the  infant;  provided  that  the  Court  or 
Judge  may  order  that  service  made  or  to  be  made  on 
the  in&nt  shall  be  deemed  good  service. 

5.  When  a  lunatic  or  person  of  imsound  mind  not  On  innatic. 
80  found  by  inquisition  is  a  defendant  to  the  action, 
service  on  the  committee  of  the  lunatic,  or  on  the 
person  with  whom  the  person  of  unsound  mind  resides 

or  under  whose  care  he  or  she  is,  shall,  unless  the 
Court  or  Judge  otherwise  orders,  be  deemed  good 
service  on  such  defendant 

8.  On  Partners  and  other  Bodies, 

6.  Where  partners  are  sued  in  the  name  of  their  On  partnen. 
firm,  the  writ  shall  be  served  either  upon  any  one  or 

more  of  the  partners  or  at  the  principal  place  within 
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the  jurisdiction  of  the  business  of  the  partnership 
upon  any  person  having  at  the  time  of  service  the 
control  or  management  of  the  partnership  business 
there  ;  and  subject  to  the  Rules  hereinafter  contained^ 
such  service  shall  be  deemed  good  service  upon  the 
firm. 

R.s^.c.  June,  ggi.  When  one  person  carrying  on  business  in  the 
name  of  a  firm  apparently  consisting  of  more  than 
one  person  shall  be  sued  in  the  firm  name^  the  writ 
may  be  served  at  the  principal  place  within  the  juris- 
dictk)n  of  the  business  so  carried  6n  upon  any  person 
having  at  the  time  of  service  the  control  or  manage- 
ment of  the  business  there ;  and,  subject  to  any  of  the 
Rules  of  the  Supreme  Court,  such  service  «iaU  be 
deemed  gt)od  service  on  the  person  so  sued. 

It  makes  no  difference  thai  the  person  so  carrying  on  business 
resides  ont  of  the  jurisdiction.     {(TNeil  v.  CUwm,  46  J.  L.  191.) 

On  a  Corpo-  7.  Whenever,  by  any  statute,  provision  is  made  for 
"****"•  service  of  any  writ  of  summons,  bill,  petition,  or  other 
process  upon  any  corporation,  or  upon  any  hundred, 
or  the  innabitants  of  any  place,  or  any  society  or 
fellowship,  or  any  body  or  number  of  persons,  whether 
cori>orate  or  otherwise,  every  writ  of  summons  may  be 
served  in  the  manner  so  provided. 

The  Statutes  raferred  to  in  this  role  are  as  follows  :•— 

Means  of  Sermce, 
CompMiies     On  the  clerk  of  iihe  oompanr,  or  hj  ieating  It  flt\ 
chwtered  the  head  office,  or,  if  the  clerk  shall  not  ^     7  Will.  IV.  ft 

IV.  41  Vict,      found  &t  known,  then,  on  any  aj^nt  or  officer  1-      1  Vi«t.  c. 
c.  73.  of  the  company,  or,  by  leaving  it  at  the  usual  I    Ixxiii.,  a.  26. 

place  of  abode  of  such  agent  or  officer.  j 

Companies     By  sending  it  through  the  post  to  the  principal 

incorporuted      office  of  the  company,  or  to  one  of  the  princi^ 

Companies        ^^^^'''^  i9\i»tQ  there  is  more  than  owe,  or  by  I  «  &  ^  Vict.  c. 

Clauses  giving  it  personally  to  the  secretary,  oB,  whew  (  xvi*,  s.  135. 

ConsoHda-         there  is  no  secretary,  by  giving  it  to  any  one 

tionAct,  director  of  the  company. 

Companies     By  8en<fing  it  through  the  post  to  the  principal  v 

incorporated      office  of  the  promoters,  or  to  one  of  the  princi-  f 

Lands  *^*         pal  offices  where  there  is  more  than  one,  or  by  I  8  A  9  Vict.  c. 

Clauses  giving  it  or  posting  it  to  the  secretary,  or  thte  r  xviii^  s.  134. 

Consolida-         solicitors  of  the  promotes  where  there  is  no  1 

i^^ct,  secretary.  j 


1\ 

n 


Companies    By  sending  it  through  the  post  to  the  principals 

^"<^n>«"»ted      office  of  the  compan.v,  or  to  one  of  the  principal  i 

iUiilway  ^  offices  where  there  is  more  than  one,  or  oy  j  8  &  9  Vict  c. 

Clauses  giving  it  pewonafly  to  the  secretary,  or,  where  V    xx.,  s,  138. 

Consolida-         iAi&[%  is  no  lecretaiy,  by  giving  it  to  arfy  one 

iSS  ^^  *^®  directors  of  1^  eempany.  1 
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Bj  leaving  it  or  sending  it  throni^h  tbe  post  in  4*)  a«  »    Ag  yt.i.    Companies 
prepaid  letter  addressed  to  the  compaDy  at  ?•    ,  _. J*  . -« '   incorpomt^ 
their  registered  office.  jc.lxxxix,t.62.    ^^ejUje^ 

V  Act,  1862. 

On  the  mayor  or  other  head  officer,  or  on  the  /  Under  the 

towB  elerk,  clerk,  treamirer,  or  secretory.  j  J^-  £^^1^ 

a  corpora- 
tion aggre- 


On  the  high  constable  or  any  one  of  the  high 
constables. 


Ob  same  peace  officer  tbeteof. 


gate. 

15  &  16  Vict.  ssJsiiiu' 

C.  ixzn.,  S.  16.  of  a  hundred 
or  ether  like 
distriot. 

Affidnrt  the 
inhabitants 
of  any  county 
of  any  city 
or  town,  or 
the  inhabi- 
tanteofany 
firancliise, 
liberty, 
eity,  town, 
or  plaee  not 
being  part  of 
a  hundred  or 
other  lilie 
diatheC 

{Nwdby  V.  F«iiOnthe 
Ob  the  head  officer  in  England.  |  Oppm,  L.  R.  ^^^^^ 

7  Q.  B.  293,     foreign  eor- 

The  booking-clerk  of  a   Scotch  railway  has  been  held  not  to  FJiJ^^e 
be  a  head  officer,  within  the  above  meaning,  although  he  was  cause  of 
the  only  official  at  the  place  of  business  in  England.     (Maeketeth  action  has 
▼.  Gltmgow  and  S^th-  Western  BaUwa^  Con^nf,  8  Ex.  149.)       ^S^x 

4.   In  particular  Actions, 

8.  Service  of  a  writ  of  summons  in  an  action  to  RecoTery  of 
recover  land  may,  in  case  of  vacant  possession,  when  ^^^' 

it  cannot  otherwise  be  effected,  be  made  by  poisting  a 
copy  oi*  the  writ  upon  the  door  of  the  dwelling-house  or 
otner  conspicuous  part  of  the  property. 

A  doubt  has  been  suggested,  whether  judgment  can  be  signed 
on  default  of  appearanoe  without  an  order ;  «it  this  course  would 
not  appear  to  nafe  been  followed  im  Isaac  ▼.  Diamond^  W.  N. 
1880,  76. 

9.  Order  IX.,   Rule  9,   of  "  The  Rules  of  the  »•  s.  c  Dec. 
Supreme  Court,''  is  hereby  annulled,  and  the  follow-  Admiralty 
ing  shall  stand  in  lieu  thereof:  Actions. 

"  In  Admiralty  actions  in  rem  the  warrant  of  arrest  warrant  of 
shall  be  served  by  the  Marshal  or  his  substitutes,  *'^^** 
whether  the  property  to  be  arrested  be  situate  within 
the  port  of  London  or  elsewhere  within  the  jurisdic- 
tion of  the  Court^  and  thee  solicitor  issuing  the  warrant 
shall,  within  six  days  iroax  the  service  thereof^  file  the 
same  in  the  registry.'* 


ofservioe« 
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BACDwj.        10.  Order  IX.,  Rule  10,  of  "The  Rules  of  the 
^^^  Supreme  Court,"  is  hereby  annulled,  and  the  follow- 

ing shall  stand  in  lieu  thereof : 

^JjJjJ^         "  In  Admiralty  actions  in  rentj  service  of  a  writ  of 

Service  of     summous  against  ship,  freight,  or  cargo  on  board,  is 

*"^-  to  be  effected  by  nailing  or  affixing  the  original  writ 

for  a  short  time  on  the  mainmast,  or  on  the  single 

mast  of  the  vessel^  and  on  taking  off  the  process, 

leaving  a  true  copy  of  it  nailed  or  fixed  in  its  place." 

u!nded  ^^"^  ^^*  ^^  *^®  cargo  has  been  landed  or  transshipped, 
service  of  the  writ  of  summons  to  arrest  the  cargo  and 
freight  shall  be  effected  by  placing  the  writ  for  a  short 
time  on  the  cargo,  and  on  taking  off  the  process  by 
leaving  a  true  copy  upon  it. 

m«reMMM  22  If  the  cargo  be  in  the  custody  of  a  person  who 
will  not  permit  access  to  it,  service  of  the  writ  may  be 
made  upon  the  custodian. 

Generally* 
indorMment  13.  The  person  serving  a  writ  of  summons  shall, 
"'""^'^  within  three  days  at  most  after  such  service,  indorse 
on  the  writ  the  day  of  the  month  and  week  of  the 
service  thereof,  otherwise  the  plaintiff  shall  not  be  at 
liberty,  in  case  of  non-appearance,  to  proceed  by 
default ;  and  every  affidavit  of  service  of  such  writ 
shall  mention  the  day  on  which  such  indorsement  was 
made. 

In  Admiralty  actions  in  rem^  an  amended  writ  must  be  served 
in  the  same  way  as  an  original  writ :  if  the  defendants  do  not 
appear,  and  the  ship  has  in  the  meantime  been  sold,  and  the  pro- 
ceeds paid  into  Court,  the  amended  writ  must  be  delivered  to  the 
registrar  with  notice  that  service  was  intended,  and  be  filed  in  the 
registry.  In  such  a  case  the  amended  writ  must  be  indorsed  with 
the  date  of  service  under  this  rule.  {The  Cassiopeia^  48  L.  J., 
P.  D.  39.) 

The  clause  as  to  indorsing  the  date  of  service  on  the  writ  does 
not  apply  to  cases  of  substituted  service.  {Dymond  v.  Oroftj  3 
Ch.  l5.  512 ;  Cruse  v.  KuttingeU,  W.  N.  1876,  260.) 


ORDER  X. 

Substituted  Service. 

Affidavit  for.  Everv  application  to  the  Court  or  a  Judge^  under 
Order  JX.,  Rule  2,  for  an  order  for  substituted  or 
other  service,  or  for  the  substitution  of  notice  for 
service,  shall  be  supported  by  an  affidavit  setting  forth 
the  grounds  upon  wnich  the  application  is  made. 
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The  application  for  tbe  order  is  made  b^  an  ex  parte  motion, 
and  must  oe  supported  by  an  affidavit  showing  what  efforts  have 
been  made  to  serve  the  defendant,  that  all  practicable  means  of 
doing  so  have  been  exhausted,  and  how  the  substituted  service  is 
proposed  to  be  effected.  ("  Darnell's  Chancery  Practice,*'  4th  ed., 
vol.  i.  p.  404.^ 

An  affidavit  of  service  should  be  filed  and  produced  to  the  proper 
officer  in  order  to  sign  judgment.  ( Cruse  v.  KuttingeU,  W.  N., 
1876,  260.) 


ORDER  XI. 

Service  out  of  the  Jurisdiction. 

1.  Service  out  of  the  jurisdiction  of  a  writ  of  sum-  when 
mens  or  notice  of  a  writ  of  summons  may  be  allowed  •'^'^''ed. 
by  the  Court  or  a  Judge  whenever  the  whole  or  any 
part  of  the  subject-matter  of  the  action  is  land  or 
stock,  or  other  property  situate  within  the  jurisdic- 
tion, or  any  act,  deed,  will,  or  thing  affecting  such 
land,  stock,  or  property,  and  whenever  the  contract 
which  is  sought  to  he  enforced  or  rescinded,  dissolved, 
annulled,  or  otherwise  affected  in  any  such  action,  or 
for  the  hreach  whereof  damages  or  other  relief  are  or 
is  demanded  in  such  action,  was  made  or  entered  into 
within  the  jurisdiction,  and  whenever  there  has  been  a 
breach  within  the  jurisdiction  of  any  contract  where- 
ever  made,  and  whenever  any  act  or  thing  sought  to 
be  restrained  or  removed,  or  for  which  damages  are 
sought  to  be  recovered,  was  or  is  to  be  done  or  is 
situate  within  the  jurisdiction. 

In  the  case  of  a  British  subject  residing  abroad,  the  writ  should 
be  served  upou  him,  but  in  the  case  of  a  foreigner  notice  of  the 
writ,  and  not  the  writ  itself,  should  be  served  upon  him.  {Padley 
V,  Camphauseny  10  Ch.  D.  650 ;  The  Great  Avstralian  Mining 
Company  v.  Martin,  26,  W.  E.  281.)  And  the  same  rule  will 
apply  to  foreign  corporations.  {Westman  v.  Aktiebolaget  Co.,  1, 
i&.  D.  237  ;  Scott  v.  BaydL  Wax  Candle  Company^  1  Q.  B.  D. 
404 ;  Bacon  v.  Turner,  11  Ch.  D.  275.) 

This  rule  applies  to  the  service  of  notices  on  third  parties  under 
Order  XVI.  Rules  17, 18.  {Swansea Shipping  Company  v.  Duncan^ 
1Q.B.  D.  644.) 

"  Within  the  jurisdiction  **  means  within  the  territorial  jurisdic- 
tion ;  this  limit  has  been  defined  as  "  low-water  mar^."  {Harris  v. 
Franconia,  2  C.  P.  D.  173  ;  The  Vivar,  2  P.  D.  29 ;  Be  Smith, 
IP.D.  800.) 

A  slander  of  title,  made  out  of  the  jurisdiction,  concerning  pro- 
perty within,  is  not  an  act  or  thin^  within  the  meaning  of  this 
role,  and  service  in  such  case  was  disallowed.  {Casey  y.  AmoU, 
2  C.  P.  D.  24.) 

The  objection  to  such  a  writ  after  it  has  been  issued  cannot  be 
taken  by  plea,  there  must  be  an  application  to  the  Judge  to  set 
aside  the  writ.    {Freston  v.  Lamont,  1  Ex.  D.  861.) 
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DiscretkMi  of     la.  Whenever  any  action  is  brouf^ht  in  respect  of 

^"****-  any  contract  which  is  sought  to  be  enforced  or  re- 
scinded,  dissolved,  annuUed,  or  otherwise  affected  in 

i87i  '  "^  any  such  action,  or  for  the  breach  whereof  damages  or 
other  relief  are  or  is  demanded  in  such  action,  when 
such  contract  was  made  or  entered  into  within  the 
jurisdiction,  or  whenever  there  has  been  a  breach 
within  the  jurisdiction  of  any  contract  wherever  made, 
the  Judge,  in  exercising  his  discretion  as  to  granting 
leave  to  serve  such  writ  oj  notice  on  a  defendant  out 
of  his  jurisdiction,  shall  have  r^ard  to  the  amount 
or  value  of  the  property  in  dispute  or  sought  to  be 
recovered,  and  to  the  existence  in  the  place  of  residence 
of  the  defendant,  if  resident  in  Scotland  or  Ireland^ 
of  a  local  Court  of  limited  jurisdiction,  having  juris- 
diction in  the  matter  in  question,  and  to  the  compara- 
tive cost  and  convenience  of  proceeding  in  England 
or  in  the  place  of  such  defendant's  residence,  and  in 
all  the  above-mentioned  cases  no  such  leave  is  to  be 

AffidaTit  granted  without  an  affidavit  stating  the  particulars 
necessary  for  enabling  the  Judge  to  exercise  his  dis- 
cretion in  manner  aforesaid,  and  all  such  other  parti- 
culars (if  any)  as  he  may  require  to  be  shown. 

This  rule  was  drawn  up  to  meet  the  dissatisfaction  felt  in  Scot- 
land at  the  large  powers  originally  given  hy  Rule  1.  (See  obser- 
yations  on  its  scope  in  Ex  parte  M'Fhail,  12  Ch.  D.  632.) 

In  Probate        2.  In  Probate  actions  service  of  a  writ  of  summons  or 

actions.        notice  of  a  writ  of  summons  may  by  leave  of  the  Court 

or  Judge  be  allowed  out  of  the  jurisdiction. 


Affidavit  in 
sapport. 


3.  Every  application  for  an  order  for  leave  to  serve 
such  writ  or  notice  on  a  defendant  out  of  the  jurisdic- 
tion shall  be  supported  by  evidence,  by  affidavit,  or 
otherwise,  showing  in  what  place  or  country  such  de- 
fendant is  or  probably  may  be  found,  and  whether  such 
defendant  is  a  British  subject  or  not,  and  the  grounds 
upon  which  the  application  is  made. 

InTheChreat  Australian  Chid  Mining  Co.  v.  Martin^.  6Ch.  D; 
1,  l^e  Court  refused  to  make  an  order  for  service  out  of  the  juris- 
diction, until  the  plaintiffs  produced  an  affidavit  hy  their  secretary, 
that  he  was  informed  and  helieved  there  was  a  good  cause  of 
action  within  the  jurisdiction. 

Where  the  affidavit  did  not  disclose  all  the  facts  npcessaryto 
enable  the  Judge  to  estimate  the  comparative  cost  and  convenience 
of  proceeding  in  either  country;  and  the  writ  was  set  aside  on  facts 
disclosed  by  the  defendant,,  the  plaintiff  had  to  pay  all  the  costs  of 
issuing  the  writ.  {Tottenham  v.  Barr^,  48  L.  J.  Ch.  641.).  The 
Judge  should  have  information  befbre  him  as  to  the  comparative 
convenience  of  a  trial  in  the  one  place  rather  than  in*  ther  other; 
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He  cannot  be  said  tb  have  tiiis  unless  he  is  informed  whether  or 
not  there  is  at  the  place  where  the  defendant  resides  a  local  Court 
which  has  jurisdiction  in  the  matter.  {Woodt  v.  Mnclnne^^  27 
W.R.  49,  4  C.  P.  D.  67.)  In  which  case  the  affidavit  was  held 
insufficient,  although  it  cKsclosed  that'  the  contract  was  made  and 
the  bieaoh  of  it  occurred  in  London,  where  the  plaintiff  and-  the 
agent  of  the  defendant  (who  signed  the  contract)  and  all  the  plain- 
tiff's witnesses  resided,  and  where  it  alleged  it  would  be  more  con- 
venient and  less  expensive  to  try  the  action. 

4.  Any  order  giving  leave  to  effect  such  service  or  "Wn**  fo' 
give  such  notice  shall  limit  a  time  after  such  service  •pp®*'^®*' 
or  notice  within  which  such  defendant  is  to  enter  an 
appearance,  suchi^ime  to  depend  on  the  place  or  country 
where  or  within  which  the  writ  is  to  be  served  or  the 
notice  given. 

This  rule  applies  to  third  parties  brought  in  under  Order  XVL 
Boles  17, 18.   {SnoaiMea  Shijpping  Co,  v.  Duncan,  1 Q.  B.  D.  644.) 

5w  Notice  in  lieu  of  service  shall  be  given  in  the  Notice  in  ilea 
manner  in  which  writs  of  summons  are  served.  ^  wrvice. 

The  form  of  affidavit  of  service,  formerly  used  at  common  law, 
may  nofw  be  generally  adopted.  {Biistroa  v.  Buetros,  28  W.  R. 
595 ;  W.  N.  1880,  73.) 

Writs  of  summons  are  served  in  the  manner  specified  in  the 
note  to  Rule  2,  Order  IX.,  ante.  The  person,  therefore,  effecting  ser- 
vice of  notice  under  this  rule,  should  take  the  original  writ  with 
him,  so  as  to  be  able  to  show  it  if  required. 


ORDER  XII. 

Appearance. 

1.  Except  in  the  cases  otherwise  provided  for  hj  ^j^^^*^"' 
these  Rules  a  defendant  shall  enter  his  appearance  in 
London. 

The  cases  otherwise  provided  for  are  those- mentioned  in  Order 
v.,  Rule  1,  ante. 

in  the  case  of  disputed  jurisdiction,  it  is  the  practice  in  the 
Admiralty  Division  toappear  under  protest.  {TheVivar,  2  P.  D. 
29). 

la.  Appearances  entered  in  London  shall  he  entered  Appearances 

.      ^-  ^'^      ,     rt;  m  central 

m  the  central  omce.  office. 

In  probate  actions  notice  of  appearances  entered'  ^^*  ^p'"* 
shall  forthwith  he  given  by  the  central  office  to  tlie 
Probate  Registry. 

2*  If  any  defendant  to  a  writ  issued  in  a  district:  Jj{^'«8ri»try, 
registry  resides  or  carries  on  business  within  the 
district,  he  shall  appear  in  the  district  registry. 

i2 
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Optional, 
when. 


miction  pro* 
ceedsin 
Re^iBtry, 
when. 


Action  pro- 
ceeds in 
London, 
when. 


The  proper  way  for  the  plaintiff  to  avail  himself  of  an  irregn- 
laritj  in  tne  appearance,  is  to  sign  judgment  as  in  default  of 
appearance.    (Smith  ▼.  Dobbin^  3  Ex.  D.  338.) 

3.  If  any  defendant  neither  resides  nor  carries  on 
business  in  the  district,  he  may  appear  either  in  the 
district  registry  or  in  London. 

4.  If  a  sole  defendant  appears,  or  all  the  defendants 
appear  in  the  district  registry,  or  if  all  the  defendants 
who  appear  appear  in  the  aistrict  registry  and  the 
others  make  default  in  appearance,  then,  subject  to  the 
power  of  removal  hereinarter  provided,  lie  action  shall 
proceed  in  the  district  registry. 

6.  If  the  defendant  appears,  or  any  of  the  defen- 
dants appear,  in  London,  the  action  shall  proceed  in 
London ;  provided  that  if  the  Court  or  a  Judge  shall 
be  satisfied  that  the  defendant  appearing  in  London 
is  a  merely  formal  defendant,  or  has  no  substantial 
cause  to  interfere  in  the  conduct  of  the  action,  such 
Court  or  Judge  may  order  that  the  action  may  proceed 
in  the  district  registry,  notwithstanding  su,ch  appear- 
ance in  London. 

Rule  6  was  annulled  by  R.  S.  C.  Feb.  1876,  and  Rule  ^  sub- 
stituted for  it. 


Notice  of  6*.  Order  XII.,   Rule  6a,   of  the  Rules   of   the 

R!s!a  April  Supreme  Court  is  hereby  annulled  and  the  following 
1880. '       '  shall  stand  in  lieu  thereof: — 

A  defendant  shall  enter  his  appearance  to  a  writ  of 
summons  by  delivering  to  the  proper  officer  a 
memorandum  in  writing  dated  on  the  day  of  its 
delivery,  and  containing  the  name  of  the  defendant's 
solicitor,  or  stating  that  the  defendant  defends  in 
person. 

He  shall  at  the  same  time  deliver  to  the  officer 
a  duplicate  of  the  memorandum,  which  the  officer 
shall  seal  with  the  official  seal,  showing  the  date  on 
which  it  is  sealed,  and  then  return  to  the  person 
entering  the  appearance,  and  the  duplicate  memo- 
randum so  sealed  shall  be  a  certificate  that  the  appear- 
ance was  entered  on  the  day  indicated  by  the  seal. 

A  defendant  shall,  on  the  day  on  which  he  enters 
an  appearance  to  a  writ  of  summons,  give  notice  of 
his  appearance  to  the  plaintifTs  solicitor,  or,  if  the 
plaintin  sues  in  person,  to  the  plaintiff"  himself.  The 
notice  may  be  given  either  by  notice  in  writing  served 
in  the  orcunary  way  at  the  address  for  service,  or  by 
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prepaid  letter  directed  to  that  address  and  posted  on 
the  day  of  entering  appearance  in  due  course  of  post, 
and  shall  in  either  case  be  accompanied  by  the  sealed 
duplicate  memorandum. 

See  note  to  Rule  2,  aide*  The  same  observation  applies  to  this 
rule. 

7.  The  solicitor  of  a  defendant  appearing  by  a  )^^^  ***' 
solicitor  shall  state  in  such  memorandum  his  place  of 
business,  and,  if  the  appearance  is  entered  in  the 
London  office,  a  place,  to  be  called  his  address  for 
service,  which  shall  not  be  more  than  three  miles 

from  Temple  Bar,  and  if  the  appearance  is  entered  in 
a  district  registry,  a  place,  to  be  called  his  address 
for  service,  which  shall  be  within  the  district. 

The  yarioas  districts  are  specified  under  Order  XXXV.  Bule  la, 
and  are  co-extensive  with  the  County  Court  districts  for  the  time 
being  of  those  places. 

8.  A  defendant  appearing  in  person  shall  state  in  where  defen- 

,  J  L  •       J  J  J    •r-.-u  dant  appears 

such  memorandum  his  address,  and,  it  the  appearance  in  person. 

is  entered  in  the  London  office,  a  place,  to  be  called 

his  address  for  service,  which  shall  not  be  more  than 

three  miles  from  Temple  Bar,  and  if  the  appearance 

is  entered  in  a  district  registry,  a  place,  to  be  called 

his  address  for  service,  which   shall   be  within  the 

district. 

9.  If  the  memorandum  does  not  contain  such  ad-  JJ^rSs"* 
dress  it  shall  not  be  received ;  and  if  any  such  address 

shall  be  illusory  or  fictitious,  the  appearance  may  be 
set  aside  by  the  Court  or  a  Judge,  on  the  application 
of  the  plaintiff. 

10.  The  memorandum  of  appearance  shall  be  in  the  ^o"n  of 
Form  No.  6,  Appendix  (A),  Part  I.,  with  such  varia-  "*"^ 
tions  as  the  circumstances  of  the  case  may  require. 

11.  Upon  receipt  of  a  memorandum  of  appearance.  Entry  of. 
the  officer  shall  forthwith  enter  the  appearance  in  the 
cause  book. 

12.  Where  partners  are  sued  in  the  name  of  their  ^^^^^ 
firm,  they  shall  appear  individually  in  their  own 
names,     feut  all  subsequent  proceedings  shall,  never- 
theless, eontinue  in  the  name  of  the  firm. 

Via,  Where  any  person  carrying  on  business  in  the  J|^c.  June, 
name  of  a  firm  apparently  consisting  of  more  than 
one  person  shall  be  sued  in  the  name  of  the  firm,  he 
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shall  appear  in  his  own  name ;  but  all  subsequent 
proceedings  shall,  nevertheless,  continue  in  the  name 
of  the  firm. 

As  to  partners,  see  farther,  Order  IX.^Hnles  6,  6a;  XVI.  lOo. 

def^ttdwato  ^^'  ^^  ^^  ^^  more  defendants  in  the  same  action 
shall  appear  bj  the  same  solicitor  and  at  the  same 
time,  the  names  of  all  the  defendants  so  appearing 
3hall  ,be  inserted  in  one  memorandum. 

fppeOT  afl»r      ^^'  ^  Solicitor  not  entering  an  laj^earance  in  pur- 
undertaking,  suance  of  his  written  undertaking  so  to  do  on  behalf 
of  any  defendfokt  shall  be  liable  to  an  attachment. 

^r^  15.  A  defendant  may  aH)ear  at  any  time  before 
judgment.  11  he  appear  at  any  time  after  the  time 
limited  for  appearance  he  shall,  on  the  same  day,  give 
notice  thereof  to  the  plaintiffs  solicitor,  or  to  the 
plaintiff  himself  if  he  sues  in  person,  and  he  shall 
not,  unless  the  Court  or  a  Judge  otherwise  orders,  be 
entitled  to  any  further  time  for  delivering  his  defence, 
or  fdr  any  other  purpose,  than  if  he  had  appeared 
according  to  the  writ. 

In  Probate       16.  In  Probalje  actions  any  person  »ot  named  in 
actions.        ^^^  ^^.^  ^^y  intervene  and  appear  in  the  action  as 

heretofore,  on  filing  an  affidavit  showing  how  he  is 
interested  in  the  estate  of  the  deceased. 

actioM?''^*^  17.  In  an  Admiralty  action  in  rem  any  person  not 
named  in  the  writ  may  kiter!v:^ie  and  appear  as 
heretofore,  on  filing  an  affidavit  showing  that  he  ia 
interested  in  the  res  under  arrest,  or  in  the  fiind  in 
the  registry. 

RMorery  of  ^g.  ^^ny  person  not  named  as  n  defendant  in  a  writ 
of  summons  for  the  recovery  of  land  may  by  leave  of 
the  Court  or  Judge  appear  and  defend,  on  filing  an 
affidavit  showing  that  he  is  in  possession  of  the  land 
either  by  himself  or  his  tenant. 

For  forms  of  indorsement  on  the  writ,  see  Appendix  A,  Part  11., 
sec.  4 ;  and  as  to  the  fonn  of  statement  of  claim,  see  Appendix  O, 
24,^ 

>8  landlord.  19,  Any  person  appearing  to  defend  an  action  for 
the  recovery  of  land  as  landlord  in  respect  of  property 
whereof  he  is  in  possession  only  by  nis  tenant,  shall 
state  in  hi^  appearance  that  he  appears  as  landlord. 


Ord.  XII.  Appearance,— Ord.  XIII .  119 

20.  Where  a  pereon  not  named  as  defendant  in  any  Becovcrj  or 
writ  of  summons  for  the  recovery  of  land  has  obtained  fe^^^on^® 
leave  of  the  Court  or  Judge  to  appear  and  defend,  he  not  defen- 
shall  enter  an  appearance  according  to  the  foregoing  ^^^' 
rules^  intituled  in  the  action  against  the  party  or 
parties  named  in  the  writ  as  defendant  or  deiendants, 

and  shall  forthwith  give  notice  of  such  appearance  to 
the  plaintifPs  solicitor,  or  to  the  plaintiff  if  he  sues  in 
person,  and  shall  in  all  subsequent  proceedings  be 
named  as  a  party  defendant  to  the  action. 

21.  Any  person  appearing  to  a  writ  of  summons  Defence  as  to 
for  the  recovery  of  land  shall  be  at  liberty  to  limit  his  p^***  ^*"*** 
defence  to  a  part  only  of  the  property  mentioned  in 

the  writ,  describing  that  part  with  reasonable  cer- 
tainty in  his  memorandum  of  appearance  or  in  a  notice 
intituled  in  the  cause,  and  signed  by  him  or  his  soli- 
citor ;  such  notice  to  be  served  within  four  days  after 
appearance ;  and  an  appearance  where  the  defence  is  nSSS^oT^* 
not  so  limited  shall  be  deemed  an  appearance  to 
defend  for  the  whole. 

22.  The  notice  mentioned  in   the  last  preceding  Form  of. 
Rule  may  be  in  the  Form  No.  7  in  Part  1.  of  Appen- 
dix (A)  hereto,  with  such  variations  as  circumstances 

may  require. 


ORDER  XIII. 

Default  op  Appbarance. 

1.  Where  no  appearance  has  been  entered  to  a  writ  Bj  infant  or 
of  summons  for  a  defendant  who  is  an  infant  or  a  £JSS"miiidl 
person  of  unsound  mind  not  so  found  by  inquisition, 
the  plaintiff  may  apply  to  the  Court  or  a  Judge  for  an 
order  that  some  proper  person  be  assigned  guardian 
of  such  defendant,  by  whom  he  may  appear  and  de- 
fend the  action.  But  no  such  order  shall  be  made 
unless  it  appears  on  the  hearing  of  such  application 
that  the  writ  of  summons  was  duly  served,  and  that 
notice  of  such  application  was  after  the  expiration  of 
the  time  allowed  for  appearance,  and  at  least  six  clear 
days  before  the  day  in  such  notice  named  for  hearing 
the  application,  served  upon  or  left  at  the  dwelling- 
house  of  the  person  with  whom  or  under  whose  care 
such  defendant  was  at  the  time  of  serving  such  writ  of 
summons,  and  also  (in  the  case  of  such  defendant 
being  an  infant  not  residing  with  or  under  the  care  of 
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his  fiither  or  guardian)  served  upon  or  left  at  the 
dwelling-house  of  tlie  fether  or  guardian,  if  any,  of 
such  infant,  unless  the  Court  or  Judge  at  the  time  of 
hearing  such  application  shall  dispense  with  such 
last-mentioned  service. 

2.  Where  any  defendant  fails  to  appear  to  a  writ  of 
summons,  and  the  plaintiff  is  desirous  of  proceeding 
upon  default  of  appearance  under  any  of  the  following 
Eules  of  this  Order,  or  under  Order  XV.,  Rule  1,  he 
shall,  before  taking  such  proceeding  upon  default,  file 
an  affidavit  of  service,  or  of  notice  in  lieu  of  service, 
as  the  case  may  be. 

3.  In  case  of  non-appearance  by  the  defendant 
where  the  writ  of  summons  is  specially  indorsed, 
under  Order  III.,  Rule  6,  the  plaintiff  may  sign  final 
judgment  for  any  sum  not  exceeding  the  sum  in- 
dorsed on  the  writ,  together  with  interest  at  the  rate 
specified,  if  any,  to  the  date  of  the  judgment,  and  a 
sum  for  costs,  but  it  shall  be  lawful  for  the  Court  or 
a  Judge  to  set  aside  or  vary  such  judgment  upon  such 
terms  as  may  seem  just. 

As  to  specially  indorsed  writs,  see  note  to  Order  III.,  Rule  6, 
ante. 

4.  Where  there  are  several  defendants  to  a  writ 
specially  indorsed  for  a  debt  or  liquidated  demand  in 
money,  under  Order  III.,  Rule  6,  and  one  or  more  of 
them  appear  to  the  writ,  and  another  or  others  of 
them  do  not  appear,  the  plaintiff  may  enter  final 
judgment  against  such  as  have  not  appeared,  and  may 
issue  execution  upon  such  judgment  without  prejudice 
to  his  right  to  proceed  with  his  action  against  such 
as  have  appeared. 

5.  Where  the  defendant  fails  to  appear  to  the  writ 
of  summons  and  the  writ  is  not  specially  indorsed,  but 
the  plaintiff's  claim  is  for  a  debt  or  liquidated  demand 
only,  no  statement  of  claim  need  be  delivered,  but 
the  plaintiff  may  file  an  affidavit  of  service  or  notice 
in  lieu  of  service,  as  the  case  may  be,  and  a  statement 
of  the  particulars  of  his  claim  in  respect  of  the  causes 
of  action  stated  in  the  indorsement  upon  the  writ, 
and  may,  after  the  expiration  of  eight  days,  enter 
final  judgment  for  the  amount  shown  thereby  and 
costs  to  be  taxed,  provided  that  the  amount  shall  not 
be  more  than  the  sum  indorsed  upon  the  writ  besides 
costs. 
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When  no  irreparable  wrong  will  be  done  to  a  plaintiff,  who  has 
obtained  judgment  bpr  default,  lapse  of  time  is  not  a  bar  to  an  ap- 
plication to  set  it  aside.     {Atmood  v. Chichester ^  3  Q.  B.  D.  722.; 

5a.  Where  a  defendant  fails  to  appear  to  a  writ  of  b.s.c.  Dec. 
summons   issued  out  of  a  district  registry,  and  the  tSt  r^is' 
defendant  had  the  option  of  entering  an  appearance  *'^ 
either  in    the   district  registry   or  in   the  London 
office,  judgment  for  want  of  appearance  shall  not  be 
entered  by  the  plaintiff  until  after  such  time  as  a 
letter  posted  in  London  on  the  previous  evening,  in 
due  time  for  delivery  to  him  on  the  following  morn- 
ing, ought,  in  due  course  of  post,  to  have  reached 
him. 

6.  Where  the  defendant  fails  to  appear  to  the  writ  when  claim 
of  summons  and  the  plaintiff's  claim  is  not  for  a  debt  a^t^f dam- 
or  liquidated  demand  only,  but  for  detention  of  goods  *««• 
and  pecuniary  damages,  or  either  of  them,  no  state- 
ment of  claim  need  be  delivered,  but  interlocutory 
judgment  may  be  entered  and  a  writ  of  inquiry  shall 

issue  to  assess  the  value  of  the  goods  and  the  damages, 
or  the  damages  only,  as  the  case  may  be,  in  respect 
of  the  causes  of  action  disclosed  by  the  indorsement 
on  the  writ  of  summons.  But  the  Court  or  a  Judge 
may  order  that,  instead  of  a  writ  of  inquiry,  the  value 
and  amount  of  damages,  or  either  of  them,  shall  be 
ascertained  in  any  way  in  which  any  question  arising 
in  an  action  may  be  tried. 

As  to  proceedings  on  a  replevin  bond,  see  IHx  v.  Groom^  '5  Ex. 
D.  91. 

A  plaintiff  may  sign  judgment  for  the  return  of  specific  goods 
under  this  order,  and  may  then  proceed  under  Order  XLII.  Kule  4, 
and  enforce  his  judgment  by  writ  of  delivery.  (Ivory  v.  Oruik- 
nhank,  W.  N.  1875,  249. 

7.  In  case  no  appearance  shall  be  entered  in  an  Id  action  for 
action  for  the  recovery  of  land,  within  the  time  limited  ^^^  ^^ 
for  appearance,  or  if  an  appearance  be  entered  but  the 
defence  be  limited  to  part  only,  the  plaintiff  shall  be 

at  liberty  to  enter  a  judgment  that  tne  person  whose 
title  is  asserted  in  the  writ  shall  recover  possession  of 
the  land,  or  of  the  part  thereof  to  which  the  defence 
does  not  apply. 

8.  Where  the  plaintiff  has  indorsed  a  claim  for  claim  for 
mesne  profits,  arrears  of  rent,  or  damages  for  breach  ^^^^^ 
of  contract,  upon  a  writ  for  the  recovery  of  land,  he 

may  enter  judgment  as  in  the  last  preceding  Rule  men- 
tioned for  the  land ;  and  may  proceed  as  in  the  other 
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his  fiither  or  guardian)  served  upon  or  left  at  the 
dwelling-house  of  the  fether  or  ^ardian,  if  any,  of 
such  infant,  unless  the  Court  or  Judge  at  the  time  of 
hearing  such  application  shall  dispense  with  such 
last-mentioned  service. 

2.  Where  any  defendant  fails  to  appear  to  a  writ  of 
summons,  and  the  plaintiff  is  desirous  of  proceeding 
upon  default  of  appearance  under  any  of  the  following 
Kules  of  this  Order,  or  under  Order  XV.,  Rule  1,  he 
shall,  before  taking  such  proceeding  upon  default,  file 
an  affidavit  of  service,  or  of  notice  in  lieu  of  service, 
as  the  case  may  be. 

3.  In  case  of  non-appearance  by  the  defendant 
where  the  writ  of  summons  is  specially  indorsed, 
under  Order  III.,  Rule  6,  the  plaintiff  may  sign  final 
judgment  for  any  sum  not  exceeding  tne  sum  in- 
dorsed on  the  writ,  together  with  interest  at  the  rate 
specified,  if  any,  to  the  date  of  the  judgment,  and  a 
sum  for  costs,  but  it  shall  be  lawful  for  the  Court  or 
a  Judge  to  set  aside  or  vary  such  judgment  upon  such 
terms  as  may  seem  just. 

As  to  specially  indorsed  writs,  see  note  to  Order  III.,  Rale  6, 
ante. 

4.  Where  there  are  several  defendants  to  a  writ 
specially  indorsed  for  a  debt  or  liquidated  demand  in 
money,  under  Order  III.,  Rule  6,  and  one  or  more  of 
them  appear  to  the  writ,  and  another  or  others  of 
them  do  not  appear,  the  plaintiff  may  enter  final 
judgment  against  such  as  have  not  appeared,  and  may 
issue  execution  upon  such  judgment  without  prejudice 
to  his  right  to  proceed  with  his  action  against  such 
as  have  appeared. 

5.  Where  the  defendant  fails  to  appear  to  the  writ 
of  summons  and  the  writ  is  not  specially  indorsed,  but 
the  plaintiff's  claim  is  for  a  debt  or  liquidated  demand 
only,  no  statement  of  claim  need  be  delivered,  but 
the  plaintiff  may  file  an  affidavit  of  service  or  notice 
in  lieu  of  service,  as  the  case  may  be,  and  a  statement 
of  the  particulars  of  his  claim  in  respect  of  the  causes 
of  action  stated  in  the  indorsement  upon  the  writ, 
and  may,  after  the  expiration  of  eight  days,  enter 
final  judgment  for  the  amount  shown  thereby  and 
costs  to  be  taxed,  provided  that  the  amount  shall  not 
be  more  than  the  sum  indorsed  upon  the  writ  besides 
costs. 
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When  no  irreparable  wrong  will  be  done  to  a  plaintiff,  who  has 
obtained  judgment  by  default,  lapse  of  time  is  not  a  bar  to  an  ap- 
plication to  set  it  aside.     {Aiwood  v.Chichetterj  3  Q.  B.  D.  722.; 

5a.  Where  a  defendant  fails  to  appear  to  a  writ  of  b.8.c.  Dec. 
summons   issued  out  of  a  district  registry,  and  the  tSt  Re^s- 
defendant  had  the  option  of  entering  an  appearance  *'^ 
either  in   the   district  registry   or  in   the  London 
office,  judgment  for  want  of  appearance  shall  not  be 
entered  by  the  plaintiff  until  after  such  time  as  a 
letter  posted  in  London  on  the  previous  evening,  in 
due  time  for  delivery  to  him  on  the  following  morn- 
ing, ought,  in  due  course  of  post,  to  have  reached 
him. 

6.  Where  the  defendant  fails  to  appear  to  the  writ  when  claim 
of  summons  and  the  plaintiff's  claim  is  not  for  a  debt  ait^f dam- 
or  liquidated  demand  only,  but  for  detention  of  goods  »««• 
and  pecuniary  damages,  or  either  of  them,  no  state- 
ment of  claim  need  be  delivered,  but  interlocutory 
judgment  may  be  entered  and  a  writ  of  inquiry  shall 

issue  to  assess  the  value  of  the  goods  and  the  damages, 
or  the  damages  only,  as  the  case  may  be,  in  respect 
of  the  causes  of  action  disclosed  by  the  indorsement 
on  the  writ  of  summons.  But  the  Court  or  a  Judge 
may  order  that,  instead  of  a  writ  of  inquiry,  the  value 
and  amount  of  damages,  or  either  of  them,  shall  be 
ascertained  in  any  way  in  which  any  question  arising 
in  an  action  may  be  tried. 

As  to  proceedings  on  a  replevin  bond,  see  Dix  v.  Qroom,  b  Ex. 
D.  91. 

A  plaintiff  may  sign  judgment  for  the  return  of  specific  goods 
under  this  order,  and  may  then  proceed  under  Order  XLII.  Kule  4, 
and  enforce  his  judgment  by  writ  of  delivery.  (Ivory  v.  Oruik- 
shanJc,  W.  N.  1875,  249. 

7.  In  case  no  appearance  shall  be  entered  in  an  Id  action  for 
action  for  the  recovery  of  land,  within  the  time  limited  J]^d7'^  *** 
for  appearance,  or  if  an  appearance  be  entered  but  the 
defence  be  limited  to  part  only,  the  plaintiff  shall  be 

at  liberty  to  enter  a  judgment  that  the  person  whose 
title  is  asserted  in  the  writ  shall  recover  possession  of 
the  land,  or  of  the  part  thereof  to  which  the  defence 
does  not  apply. 

8.  Where  the  plaintiff  has  indorsed  a  claim  for  Claim  for 
mesne  profits,  arrears  of  rent,  or  damages  for  breach  JJXS. 
of  contract,  upon  a  writ  for  the  recovery  of  land,  he 

may  enter  judgment  as  in  the  last  preceding  Rule  men- 
tioned for  the  land ;  and  may  proceed  as  in  the  other 
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preceding  Rules  of  this  order  as  to  such  oth^r  claim 
so  indorsed. 

In  actions  for  the  recovery  of  land,  no  causes  of  action  will  usually 
be  allowed  to  be  joined  except  SQch  as  are  intimately  conne<2ted 
with  the  subject-matter  of  the  dispute.  Order  XVll.  Kule  2,  post, 

"^TOcftwi"*^  9.  In  actions  assigned  by  the  y4th  section  of  the 
wben.  *  Act  to  the  Chancery  Division,  and  in  Probate  actions, 
and  in  all  other  actions  not  by  the  Rules  in  this  order 
otherwise  specially  provided  for,  in  case  the  partj 
served  with  the  writ  does  not  appear  within  the  time 
limited  for  appearance,  upon  the  nling  by  the  plaintiif 
of  a  proper  affidavit  of  service  the  action  may  proceed 
as  if  sucn  party  had  appeared. 

This  rule  does  not  dispense  with  service  of  statement  of  claim. 
{MiiUon  V.  Meioalf,  46  L.  J.  Ch.  488.) 

fsTs^  ^^'  ^^^®  ^^  ^^^  ^®^  annulled  by  R.8.C.,  December, 
1875,  Rule  8,  and  the  effect  has  been  to  revive  the 
practice  previously  existing  in  the  High  Court  of 
Admiralty.     {The  Polymede,  1  P.D.  121.) 


ORDER  XIV. 

Leave  to  Defend  where  Writ  spedally  Indorsed, 

fgSx.  May,  1.  Order  XIV.,  Rule  1,  of  the  Rules  of  the  Supreme 
Court  is  hereby  repealed,  and  the  following  Rule  is 
substituted : — 

Where  the  defendant  appears  to  a  writ  of  summons 
specially  indorsed  under  Order  III.,  Rule  6,  the 
plaintiff  may,  on  affidavit  made  by  himself,  or  by  any 
other  person  who  can  swear  positively  to  the  debt  or 
cause  of  action,  verifying"  the  cause  of  action,  and 
stating  that  in  his  belief  there  is  no  defence  to  the 
action,  call  on  the  defendant  to  show  cause  before  the 
Court  or  a  Judge  why  the  plaintiff  should  not  be  at 
liberty  to  sign  final  judgment  for  the  amount  so  in- 
dorsed, together  with  interest,  if  any,  and  costs.  A 
copy  of  the  affidavit  shall  accompany  the  summons  or 
notice  of  motion.  The  Court  or  a  Judge  may  there- 
upon, unless  the  defendant,  by  affidavit  or  otherwise, 
satisiy  the  Court  or  a  Judge  that  he  has  a  good  defence 
to  the  action  on  the  merits,  or  disclose  such  facts  as 
may  be  deemed  sufficient  to  entitle  him  to  defend, 
make  an  order  empowering  the  plaintiff  to  sign  judg- 
ment accordingly. 

Plaintiff  may  take  out  the  summons  prior  to  filing  his  affidavit. 
(Beag  v.  Cooj^er,  27  W.  R.  224.) 

The  provisions  of  this  rule  ought  not  to  he  exercised  save  -where 
the  case  is  quite  free  from  douht.  If  he  can  satisfy  the  Court  that 
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he  has  a  good  defence  on  the  meritfl,  the  defendant  is  entitled  to 
be  let  in  to  defend  without  having  any  terms  imposed  on  him.  If 
he  only  discloses  facts  which  mny  entitle  him  to  defend,  then  such 
terms  maybe  imposed  as  maybe  thought  fit,  under  Rule  6  of 
this  Order.  {Bay  v.  Barker,  48  L.  J.  669  ;  Uoyd'a  Banking 
Company  v.  Ogle,  1  Ex.  D.  .262 ;  Bv,nnacLe»  v.  Mesquita^  1 
Q.  B.  D.  416.) 

If  the  defendant  can  on  hearsay  evidence  suggest  a  defence,  or 
show  some  probability  of  either  proving  it  himself,  or  setting  it 
from  the  plaintiff,  by  interrogatories,  he  ought  to  be  aUowed  to 
defend.     (Harrison  v.  Bottenheim,  26  W.  R.  362.) 

Should  the  affidavit  in  defence  admit  part  of  the  claim,  the 
master  has  no  power  to  make  the  leave  to  defend  conditional  upon 
payment  within  a  limited  time  of  the  sam  admitted.  {DeniM  ▼. 
Heymowr,  4  Ex.  D.  80.) 

if  the  defendant  have  paid  money  into  Court  as  a  condition  for 
obtaining  leave  to  defend,  he  is  entitled  to  have  his  money 
returned  on  obtaining  judgment  in  the  Divisional  Court,  not- 
withstanding that  notice  of  appeal  has  been  given.  ( YoiMwre 
Banking  Chmpany  v.  Beatson,  4  C.  P.  J).  213.) 

Payment  into  Court  of  the  amount  indorsed  upon  the  writ  will 
not  entitle  a  defendant  to  defend  as  a  matter  of  nght.  {Crump  v. 
Cavendish,  5  Ex.  D.  211.) 

Where  the  defendant  has  filed  an  affidavit  for  leave  to  defend, 
there  is  a  confiictof  opinion  whether  the  plaintiff  can  file  a  counter 
affidavit  by  way  of  reply  on  the  merits.  {North  Central  Waggon 
Company  v.  North  Wales  Waggon  Company,  39  L.  T.  628 ; 
Grirvin  v.  Orepe,  13  Ch.  D.  174,  and  see  note  to  Rule  ^,post.) 

A  defendant  Corporation,  not  being  able  to  make  an  affidavit, 
can  only  show  cause  under  the  words  "  or  otherwise.**  (Muirhead 
V.  Direct  United  States  Cable  Company,  27  W.  R.  708,  Q.  B.) 

An  order  to  sign  judgment  under  this  Rule  is  an  interlocutory 
order.  {Standard  Discount  Company  v.  Lagramget  8  C.  P.  D. 
e7.) 

When  leave  to  defend  is  given,  statement  of  defence  must  be 
delivered  within  eight  days.  Orders  XXI.,  Rule  4,  and  XXII., 
Rule  3,  post. 

2.  The  application  by  the  plaintiff  for  leave  to  enter  Application 
final  judgment  under  the  last  preceding  rule  shall  be  ^^^  *®*^®' 
made  by  eummons  returnable  not  less  than  two  clear 

days  after  service. 

3.  Hie  defendant  may  show  cause  against  such  ^y^how 
application  by  offering  to  bring  into  Court  the  smn  c»n»e. 
indorsed  on  the  writ,  or  by  affidavit.  In  such  affidavit 

he  shall  state  whether  the  defence  he  alleges  goes  to 
the  whole  or  to  part  only,  and  if  so,  to  what  part,  of  the 
plaintiffs  claim.  And  the  judge  may,  if  he  think  fit, 
ord^  the  defendant  to  attend  and  be  examined  upon 
oath ;  or  to  produce  any  books  or  documents  or  copies 
of  or  extracts  therefirom. 

Upon  an  auplication  by  the  plaintiff  for  leave  to  sign  judgment 
under  this  oraer,  the  Judge  may  in  his  discretion  allow  the  plain- 
tiff to  file  an  affidavit  in  reply  to  the  defendant's  affidavit.  (Davis 
Y.  Spenfie,  1  C.  P.  P.  719,)    EEut.as  a.rnle  such  course  will  not  be 
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allowecl.    {RotTverham  v.  Priest,  28  W.  K.  277.)     This  seems  to 
be  the  practical  resrdt  of  the  cases. 
See  also  note  to  Rule  la,  ante. 

Defence  as  to  4.  If  it  appear  that  the  defence  set  np  by  the 
defendant  applies  only  to  a  part  of  the  plaintiff's 
claim ;  or  that  any  part  of  his  claim  is  admitted  to  be 
due ;  the  plaintiff  shall  have  judgment  forthwith  for 
such  part  of  his  claim  as  the  defence  does  not  apply 
to  or  as  is  admitted  to  be  due,  subject  to  such  terms, 
if  any,  as  to  suspending  execution,  or  the  payment  of 
the  amount  levied  or  any  part  thereof  into  Court  by 
the  sheriff,  the  taxation  of  costs,  or  otherwise,  as  the 
Judge  may  think  fit.  And  the  defendant  may  be 
allowed  to  defend  as  to  the  residue  of  the  plaintiff's 
claim. 

Where  a  portion  of  a  claim  is  admitted  to  be  due,  the  master 
has  no  power  to  make  an  order  that  the  defendant's  leave  to 
defend  should  be  conditional  on  his  payment  of  the  amount 
admitted.  The  plaintiff  should  have  judgment  for  the  amount 
admitted  to  be  due,  the  defendant  leave  to  defend  as  t«  the 
residue.  (Dennis  v.  Seymour,  W.  N.  1879,  60  ;  Hanmer  t. 
Flight,  24  W.  K.  346  ;  35  L.  T.  127.) 

Defence  5.  If  it  appears  to  the  Judge  that  any  defendant 

^**°of  Jevei-ai  ^^s  a  good  defence  to  or  ought  to  be  permitted  to 


one 


defendants,  defend  the  action,  and  that  any  other  defendant  has 
not  such  defence  and  ought  not  to  be  permitted 
to  defend,  the  former  may  be  permitted  to  defend, 
and  the  plaintiff  shall  be  entitled  to  enter  final 
judgment  against  the  latter,  and  may  issue  execu- 
tion upon  such  judgment  without  prejudice  to 
his  right  to  proceed  with  his  action  against  the 
former. 

Leave  to  de-      6.  Leave  to  defend  may  be  ffiven  unconditionally 

fend,  when.  "l*^^  i.^  r        •    '  -^ 

or  subject  to  such  terms  as  to  giving  security,  op 
otherwise,  as  the  Court  or  a  Judge  may  think  fit. 

See  note  to  rale  la,  ante. 


ORDER  XV. 
Application  for  Account  where  Writ 

INDORSED    UNDER   OrDER   III.,    RuLE  8. 

order"  w'h  n      ^*  ^^  default  of  appearance  to  a  summons  indorsed 

'  under  Order  III.,  Rule  8,  and  after  appearance  unless. 

the  defendant,  by  affidavit  or  otherwise,  satisfy  the 

Court  or  a  Judge  that  there  is  some   preliminary 
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question  to  be  tried,  an  order  for  the  account  claimed, 
with  all  directions  now  usual  in  the  Court  of  Chancery 
in  similai'  cases,  shall  be  forthwith  made. 

In  an  adminiBtration  action,  where  there  was  a  claim  by  a  per- 
son interested  under  a  will  against  the  exectitors  who  appeared 
but  did  not  oppose,  the  Court  declined  to  make  an  order  under  this 
Rule  without  delivery  of  statement  of  claim.  The  Vice-Chan- 
cellor  felt  embarrassed  in  making  such  an  order,  in  the  absence  of 
any  knowledge  as  to  the  contents  of  the  will,  {fie  RuckweUy  David 
V.  D(jLUm,  W.  N.  1879,  86.) 

It  is  only  in  default  of  appearance  that  a  District  Registrar  can 
make  such  an  order.     {Irtam  v.  Irlam,  2  Ch.  D.  608.) 

As  to  accounts  generally,  see  "  Seton  on  Decrees,''  4th  ed. 
chap.  xxii.  p.  771. 

As  to  account  in  Administration  actions,  see  same,  chap,  xxiii. 
p.  801. 

As  to  account  in  partnership,  see  same,  chap,  xxvii.  p.  1197. 

An  order  for  accounts  under  this  Rule  after  issuing  the  writ  in 
a  foreclosure  action  and  appearance  entered  by  the  defendant, 
should  not  prejudice  the  trial  of  a!tij  issues  which  might  be  raised 
by  subsequent  pleadings.  The  words  "  and  the  Judge  not  requir- 
ing any  trial  of  this  action  other  than  this  application,'*  given 
in  the  common  form  in  "  Seton,  4th  ed.,  p.  8,''  should  not  be  used 
indiscriminately.     {Gatti  v.  Webster ^  12  Ch.  D.  771.) 

2.  An  application  for  such  order  as  mentioned  in  How  md 
the  last  preceding  Rule  shall  be  made  by  summons,  tatoed?*** 
and  be  supported  by  an  affidavit  filed  on  behalf  of  the 
plaintiff,  statins  concisely  the  grounds  of  his  claim  to 
an  account.  The  application  may  be  made  at  any 
time  after  the  time  lor  entering  an  appearance  has 
expired. 

See  Order  XIU.  Rule  2,  ante. 


ORDER  XVI. 

Parties. 

1.  All  persons  may  be  joined  as  plaintiffs  in  whom  who  maybe 
the  right  to  any  relief  claimed  is  alleged  to  exist,  ^SntlS. 
whether  jointly,  severally,  or  in  the  alternative.  And 
judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for 
such  relief  as  he  or  they  may  be  entitled  to,  without 
any  amendment.  But  the  defendant,  though  un- 
successful, shall  be  entitled  to  his  costs  occasioned 
by  so  joining  any  person  or  persons  who  shall  not  be 
found  entitled  to  relief,  unless  the  Court  in  disposing 
of  the  costs  of  the  action  shall  otherwise  direct. 
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Under  this  -  Rule,  persons  who  hav«  separate  causes  of  action 
arising  out  of  the  same  state  of  facts,  maj  be  joined  as  plaintifib 
in  the  same  action.  {Booth  ▼.  Briscoe^  2  Q.  B.  D.  496 ;  Ajmleton 
T.  The  Chapel  Town  Paper  Co.,  46  L.  J.  Ch.  276.)  Such  joinder 
would  generally  be  for  the  benefit  of  the  defendant,  but  in  case  it 
were  calculated  to  embarrass  him  in  his  defence,  the  Court  will 
have  power  to  deal  with  the  matter  under-  Rules  2  or  13,  post. 
The  practice  of  the  Court  of  Chancery,  before  the  Judicature  Act, 
was  tnat  a  plaintifif  could  not  claim  inconsistent  alternative  relief. 
This  practice  is  now  altered.  {Child  v.  Stenning,  5  Ch.  D.  695 ; 
Honaurcu  Railway  Co.  v.  Thicker,  2  Ex.  D.  301.) 

See  also  change  of  parties  by  death,  Order  L.,  post, 

i^per  2,  Where  an  action  has  been  commenced  in  the 

be  subBtt!**^  name  of  the  wrong  person  as  plaintiff,  or  where  it  is 
tuted.  doubtful  whether  it  has  been  commenced  in  the  name 

of  the  right  plaintiff  or  plaintiffs,  the  Court  or  a  Judge 
may,  if  satisfied  that  it  has  been  so  commenced  throug'h 
a  bond  Jide  mistake,  and  that  it  is  necessary  for  the 
determination  of  the  real  matter  in  dispute  so  to  do, 
order  any  other  person  or  persons  to  be  substituted  or 
added  as  plaintiff  or  plaintiffs  upon  such  terms  as  may 
seem  just. 

The  application  must  not  be  made  ex  parte  {TUdealey  v.  Harper, 
3Ch.  D.  277).  Where  the  plaintiff  was  equitable  assignee  of  a 
chose  in  action.  An  application  to  add  the  name  of  the  assignor 
as  co-plaintiff  will  only  ne  granted  upon  proof  of  his  consent,  or 
that  he  has  been  communicated  with,  and  all  terms  necessary  for 
his  protection  offered  to  him.  {Turquand  v.  Fearon,  4  Q.  B.  D. 
280 ;  but  see  The  Vol  de  Travers  Co,  v.  The  London  Tramwayg 
Co,,  40  L.  T.  183.)  A  shareholder  of  a  company  was  allowed 
to  add  the  company  as  plaintiffs,  without  the  production  by  him  of 
any  authority  to  use  their  name  {Duckett  v.  Chver,  6  Ch.  D.  82),  ex- 
plained in  Mason  v.  Harris,  11  Ch.  D.  97;  but  where  it  isehown  that 
this  is  contrary  to  the  wish  of  the  majority  of  the  shareholders,  the 
Court  will  direct  the  company  to  be  struck  out  as  plaintifis,  and 
may  add  them  as  defendants.  (Silber  Light  Co.  v.  Silher,  12  Ch. 
D.  717.)  A  bond  fide  mistake  includes  a  mistake  of  law  as  well 
as  of  fact  {Ihuskett  v.  Oover,  suprd,) ;  but  it  must  be  a  mistake, 
not  an  erroneouR  view  of  the  law,  wnich  the  parties  have  elected 
to  argue  on  demurrer.     {Clowee  v.  Hiiliard,  4  Ch.  D.  413.) 

Who  ma?  be  3.  All  persons  may  be  joined  as  defeialants  against 
^defe^ts.  whom  1^0  right  to  any  relief  is  alleged  to  exists 
whether  jointly,  severally,  or  in  the  altematire.  And 
judgment  iixay  be  given  against  such  one  or  more  of 
the  defendants  as  may  be  found  to  be  liable,  according 
to  their  respective  liabilities,  without  any  amendment* 

This  is  a  large  extension  of  the  jurisdiction  of  the  Chaucerr 
Division.     (See  ChM  v.  Stunning,  5  Ch.  D.  69fi,  XVII.  1,  post.) 

Before  joining  defendants  in- the  alternativoi  it  is  well  to  re^- 
member  mat  in  the  event  of  being  successful  against  one,'  plain- 
tiff may  nevertheless  be  obliged  to  pay  the  costs  of  the  other; 
{ChUd  r.  St&rmmg,  7  Ch.  D.  413.) 
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Separate  causes  of  action-  against  different  defendants,  even 
though  inconsbtent  with  each  other,  may  he  joined.  Cockhura, 
C.J.,  seemed  to  think  it  douhtfol  whether  the  plaintifif  would  he 
entitled  to  do  this  if  the  redress  claimed  against  them  differed  in 
subHtance.  {Honduras  Railway  Co,  v.  Tacker^  2  Ex.  D.  301.) 
In  Howell  v.  West,  W.  N.  1879,  90,  a  plaintiff"  was  allowed  to 
join  a  cause  of  action  against  a  schoolmaster  for  breach  of  con- 
tract, in  not  keeping  a  boy  exclusively  under  his  own  manage- 
ment, with  one  against  the  medical  attendant  for  negligence  in 
the  exercise  of.  his  profession. 

4.  It  shall  not  be  necessary  that  every  defendant  to  Defe  dant 
any  action  shall  be  interested  as  to  all  the  relief  thereby  IS^pi^t. 
prayed  for,  or  as  to  every  cause  of  action  included 
therein  ;  but  the  Court  or  a  Jud^e  may  make  such 
order  as  may  appear  just  to  prevent  any  defendant 

from  being  embarrassed  or  put  to  expense  by  being 
required  to  attend  any  proceedings  in  such  action,  in 
which  he  may  have  no  interest. 

This  was  not  the  practice  of  the  Court  of  Chancery  previous  to 
the  Judicature  Acts.     {Cox  v.  Barker,  3  Ch.  D,  359.) 

5.  The  plaintiff  may,  at  his  option,  join  as  parties  Joint  and 
to  the  same  action  all  or  any  of  the  persons'  severally,  ^^bmty. 
or  jointly  and  severally,  liable  on  any  one  contract, 
including  parties  to  bills  of  exchange  and  promissory 
notes. 

6.  Where  in  any  action,  whether  founded  upon  con-  Joinder  in 
tract  or  otherwise,  the  plaintiff  is  in  doubt  as  to  the  ^^*^  * 
person  from  whom  he  is  entitled  to  redress,  he  may, 

in  such  manner  as  hereinafter  mentioned,,  or  as  may 
be  prescribed  by  any  special  order,  join  two  or  more 
defendants,  to  the  intent  that  in  such  action  the  ques- 
tion as  to  which,  if  any,  of  the  defendants  is  liable, 
and  to  what  extent,  may  be  determined  as  between  all 
parties  to  the  action. 

See  note  to  Eule  3,  ante. 

7.  Trustees,  executors,  and  administrators  may  sue  Trustees,  &c. 
and  be  sued  on  behalf  of  or  as  representing  the  pro-  ^tau."^^**"' 
perty  or  estate  of  which  they  are  trustees  or  repre^ 
sentatives,  without  joining  any  of  the  parties  bene- 
ficially interested  in  the  trust  or  estate,  and  shall  be 
considered  as  representing  such  parties  in  the  action ; 

but  the  Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings,  order  any  of  such,  parties  to  oe  made 
parties  to  the  action,  either  in  addition  to  or  in  lieu 
of  the  previously  existing  parties  thereto. 
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Harried 
women  and 
infants. 


This  rale  applies  to  actions  under  the  Partition  Acts ;  and  the 
trustees  may  be  treated  as  sufficiently  representing  the  bene- 
ficiaries {Simpson  y.  Denny ^  10  Ch.  D.  28 ;  St<Mce  y.  Gage, 
8  Cb.  D.  451);  and  to  the  trustees  of  an  equity  of  redemption  in 
a  redemption  action  {MUU  v.  Jennings,  13  Cb.  D.  639.) 

8.  Married  women  and  infants  may  respectively  sue 
as  plaintiffs  by  their  next  friends,  in  the  manner 
practised  in  the  Court  of  Chancery  before  the  passing 
of  this  Act ;  and  infants  may,  in  like  manner,  defend 
any  action  by  their  guardians  appointed  for  that  pur- 
pose. Married  women  may  also,  by  the  leave  of^  the 
CJourt  or  a  Judge,  sue  or  defend  without  their  husbands 
and  without  a  next  friend,  on  giving  such  security  (if 
any)  for  costs  as  the  Court  or  a  Judge  may  require. 


Xext  friend. 


Joinder  of 
husband. 


Demurrer. 


An  autbority,  given  by  a  married  woman  to  her  next  friend  to 
commence  an  action,  cannot  be  filed.  {Mogers  y.  Hc/rn,  26  W.  K. 
432.) 

A  married  woman,  suing  for  her  separate  estate,  ougbt  to  sue 
by  her  next  friend,  making  her  husband  a  co-defendant  {Roberts 
V.  Evans,  7  Ch.  D.  830) ;  but  the  Court  has  a  discretion  to  allow 
her  to  sue  alone  with  or  without  giving  security,  and  to  direct  a 
next  irieud  to  eive  security  at  any  time  m  a  proper  case.  {Martana 
V.  Mann,  W.  N.  1880,  80.) 

The  order  giving  her  leave  to  defend  should  be  obtained  by 
special  leave,  and  not  on  petition  of  course.  When  she  is  in 
receipt  of  a  large  separate  income,  she  will  not  be  required  to  give 
secunty  for  costs.     {Nod  v.  Noel,  13  Cb.  D.  510.) 

A  married  woman  cannot  be  sued  alone,  in  respect  of  ber  separate 
estate,  for  the  price  of  goods  sold  to  her  during  her  coverture. 
Her  husband  must  be  joined  as  defendant.  {Hancocks  v.  Labiache, 
3  C.  P.  D.  197.^ 

An  order  will  be  made  declaring  that  the  plaintiff  is  entitled  to 
be  paid  the  smn  found  to  be  due  and  costs  out  of  the  separate 
estate  to  which  she  may  be  entitled,  with  power  of  anticipation. 
(Barber  v.  Cfregson,  L.  J.  Notes  of  Cases,  1880,  57  ;  Atwood  v. 
Chichester,  3  Q.  B.  D.  722.) 

A  married  woman  who  allows  judgment  to  go  by  default,  or 
does  not  plead  her  coverture,  is  precisely  in  the  same  position  as 
if  she  were  a  feme  sole.     {Dillon  v.  Cunningham,  L.  R.  8  Ex.  23.) 

She  may  maintain  an  action  in  her  own  name,  however,  under 
sec.  11  of  33  &  34  Vict.  c.  93  (Married  Women's  Property  Act), 
and  see  the  observations  on  this  point  in  ex  parte  Jones,  ttewisseU, 
12  Ch.  D.  488. 

A  defence  by  the  husband  under  the  Married  Women's  Property 
Amendment  Act,  1874,  cannot  be  raised  by  demurrer.  {Matthews 
V.  TTAirtZe,  13Cb.  D.811.) 

Where  the  husband  was  infant  plaintiffs  next  friend,  and  also 
co-defendant  with  the  wife,  the  Court  allowed  the  wife  to  defend 
alone.    {Lewis  v.  Nobbs,  8  Ch.  1).  593.) 

As  to  the  manner  practised  in  the  Court  of  Chancery,  before  the 
passing  of  the  Act,  see  "Daniell's  Chancery  Practice,"  4th  ed. 
p.  175. 

See  Order  HI.,  Bule  4,  ante. 
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9.  Where  there  are  numerous  parties  having  the  Parties 
same  interest  in  one  action,  one  or  more  of  such  par-  gamefnte-* 
ties  may  sue  or  be  sued,  or  may  be  authorised  by  the  '®«*- 
Court  to  defend  in  such  action,  on  behalf  or  for  the 
benefit  of  all  parties  so  interested. 

A  plaintiff  suing  under  tbis  Rule  must  indorse  his  writ,  on  be- 
half of  himself  and  all  others,  for  whose  benefit  he  is  nuine. 
( W&naker  v.  Fryer,  2  Ch.  D.  109 ;  Fryer  v.  B(yyU^  5  Ch.  D. 
540;  Eyre  v.  Cox,  24  W.  R.  317.) 

Where  the  plaintiff  sued  on  behalf  of  himself  and  the  other 
owners  of  a  ship,  it  was  held,  that  the  defendant  was  not  entitled 
to  have  the  other  owners  joined  as  parties,  in  order  to  have  the 
security  of  their  liability  for  costs.  (De  Hart  v.  Stevenson,  1 
Q.  B.  D.  313.) 

9a.  In  any  case  in  which  the  right  of  an  heir-at-  ^S-C-  J^"®* 
law  or  the  next-of-kin  or  a  class  shall  depend  upon 
the  construction  which  the  Court  may  put  upon  an 
instrument,  and  it  shall  not  be  known  or  be  difficult  to 
ascertain  who  is  or  are  such  heir-at-law  or  next-of- 
kin  or  class,  and  the  Court  shall  consider  that  in  order 
to  save  expense  or  for  some  other  reason,  it  will  be 
convenient  to  have  the  Question  or  questions  of  con- 
struction determined  before  such  heir-at-law,  next-of- 
kin,  or  class  shall  have  been  ascertained  by  means  of 
inquiry  or  otherwise,  the  Court  may  appoint  some  one 
or  more  person  or  persons  to  represent  such  heir-at- 
law,  next-of-kin,  or  class,  and  the  judgment  of  the 
Court  in  the  presence  of  such  person  or  persons  shall 
be  binding  upon  the  party  or  parties  or  class  so  repre- 
sented. 

In  an  administration  action,  certain  persons  were  appointed  as 
representatives  of  various  classes,  and  inquiries  were  directed;  it 
turned  out  afterwards  that  some  of  these  inquiries  were  unneces- 
sary :  the  Court  thereupon  directed  a  summons  to  be  taken  out 
to  stay  inquiries  and  adjourn  the  matter  into  Court.  {Beale  v. 
Huston,  W.  N.  1878,  p.  179.) 

Under  this  Rule,  in  Chester  v.  PhiUips,  4  Ch.  D.  230,  the  Court 
appointed  a  person  to  represent  the  heir-at-law,  where  great  diffi- 
cnity  was  foreseen  in  attempting  to  find  him. 

10.  Any  two  or  more  persons  clainjinj^.  or  being  Firm,  mem- 
liable  as  co-partners  may  sue  or  be  sued  in  the  name  ^®"®'* 

of  their  respective  firms,  if  any  ;  and  any  party  to  an 
action  may  in  such  case  apply  by  summons  to  a  Judge 
for  a  statement  of  the  names  of  the  persons  who  are 
co-partners  in  any  such  firm,  to  be  furnished  in  such 
manner,  and  verified  on  oath  or  otherwise,  as  the 
Judge  may  direct. 

Jftmes,  LJ.,  has  pointed  out  that  it  is  not  under  all  circum- 
iftQc«»tliai  a  partnership  may  be  sued  in  theiuime  of  the  firm^; 

K 


no  Ord.  Xri.  Parties. 

e^g',,  if  A.  and  B.  be  the  pftrinera  at  the  time  of  aetion,  and  C.snd 
D.  At  tha  time  the  contract  was  made.  {Ex  parte  Blat»t  Me 
Sawers,  12  Ch.  D.  622.) 

B.S.C.  June,  IQa.  Any  periioii  «arr  jing  on  buBiness  in  iHm  nAme 
of  a  firm  apparentlj  consisting'  of  vmre  than  <itte 
person  mBj  b&  sued  in  the  nanae  oimch  &tm. 

Ab  to  partner  Tesidiog  otit  of  the  joriediclMii,  see  Order  IX. 
Bule  6a,  ^vte,  note. 

Administrar       ^2.  Subject  to  the  provifidons  of  tie  Act,  And  these 
poratiou  of    Kules,  the  ppoTisions  as  to  parties,  contained  tn  tsec- 
procedure,    ^^n  42  of  15  &  16  Victoria,  chapter  86,  shall  be  in 
force  as  to  actions  in  the  High  Court  of  Ju&tice. 

16  (&  16  Via.  c  86,  «.  42. 

It  Bihall  sot  be  cnmpeteiit  to  anj  /defendant  in  may  Bnit  in  itfae 
said  Court  to  take  anj  objections  for  want  of  parties  to  aoch  soit, 
in  any  case  to  whieb  the  Rules  next  hereinafter  set  forth  oxtend, 
and  snch  Rules  shall  be  deemed  and  taken  as  part  of  the  law  and 
practiee  of  the  said  Court,  and  any  law  or  practice  oC  tXie  m$aA 
Court  inoonsistent  thenewitb  shnll  be  aod  is  becebj  aboegfiM  and 
annuUed. 

Utile  1.  Any  residuary  legatee  or  next-of-kin  may,  without 
serving  the  remaining  residuary  legatees  or  next-of  kin,  have  a 
decree  for  the  administration  of  the  personal  estate  of  a  tifceceuecl 
person. 

jRtUe  2.  Any  legatee  inteiested  in  a  legacy  chacged  u(«m  real 
estate,  and  any  person  interested  in  the  proceeds  of  real  estate 
directed  to  be  sold,  may  without  serving  any  ofher  legatee  or 
person  interested  in  the  proceeds  of  the  estate  bave  a  deoroe  f»r 
the  administration  of  the  eatate  of  a  decewed  person. 

Mide  3.  Any  residuary  devisee  or  heir  may,  without  serving  any 
co-residuary  devisee  or  co-heir,  have  the  like  decree. 

BiUe  4.  Any  one  of  several  cestuisque  trust  under  any  deed  or 
instrument  may,  witboat  serving  any  other  of  auoh  etestoisque 
trust,  have  a  deciee  for  the  execution  of  tbe  trusts  of  the  doeil 
OT  instrument. 

Bute  6.  In  all  oases  of  suits  for  the  protection  of  property 
pending  litigation,  and  in  all  cases  in  the  inatufe  of  wtkska,  one 
person  may  sue  on  behalf  of  himself  and  of  all  peirsoBs  bavkig 
the  same  intereift. 

Bvie  6.  AjQy  execntor,  administrator,  or  trostee  may  obtain  a  •de- 
cree against  any  one  legatee,  next-of-kin,  cr  oestuique  tnMbfor  fcbe 
administration  of  the  estate  or  the  execution  of  the  trusts. 

Mtth  7.  In  all  the  above  eases  i;he  Court,  if  it  shall  see  fit, 
may  require  any  other  person  w  persons  to  be  made  a  party  or 
parties  to  the  suit,  and  may,  if  it  shall  see  fit,  give  the  ccmdiict^ 
the  suit  to  such  person  as  it  may  deem  proper,  and  may  make  such 
Order  in  any  particular  case  as  it  may  deem  just  for  placing  the 
defendant  on  the  record,  on  the  -same  footing  in  regard  to  oosts,  as 
other  parties  having  a  common  interest  with  him  in  the  .msttenni 
question. 

Bide  8.  In  all  the  above  cases  the  persons  who,  according  to  the 
present  practice  of  the  Court,  would  be  necessary  parties  to  the 
jNiit,(Sbi^  be  served  with  notice  of  the  decree,  and  aA»r  slich 
iMktMe  they  shall  be  •bound  ibyihe  pnooeedingsin  theusamfi 
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m  ifibey  h^d  benen  orgivAlly  ovede  p^rti^a  to  the  suit,  and  they 
may  by  an  Order  of  course  have  liberty  to  attend  the  proceedings 
tinaer  l^e  Decreie ;  and  any  part^  so  ser^-^d  may  widiiii  tndk  tiaie 
as  shall  in  ^ai  be/half  be  cti«sctibod  by  the  General  OnUr  of  ^kfi 
Lad  ChaoceHor  i^pi^y  to  i^e  Court  to  add  to  the  Decree. 

MmU  (9.  In  ^U  suitB  concerning  real  or  personal  estate  which  is 
yooted  ^n  trustees  under  a  will,  settlement,  or  otherwise,  such 
trustees  ahall  represent  the  persons  bene6cially  intei^ested  mder 
^he  trost  m  the  same  manner,  and  to  the  same  extent  as  'the 
•ezecnteiB  or  ftdnunistrators  in  suits  conoerning  personal  esi^te, 
repreflent  the  persons  beneficially  interested  in  such  personal 
estate  ;  and  in  such  cases  it  €hall  not  be  necessary  to  make  the 
persons  beneficially  interested,  under  the  trust,  parties  to  the  juit; 
xmt  the  Conrt  may,  upon  tiie  consideration  of  the  scatter  o«  iktb 
bearing,  if  it  shrall  iso  think  fit,  order  such  persoos  or  nn^  of  them 
to  be  wade  parties. 

12.  Subject  as  last  aforesaid,  in  all  Probate  aotions  Probate 
the  rule  as  to  parties,  heretofore  in  "ftse  in  the  Court  *^****°*- 
of  Probate,  shall  continue  to  be  in  Ibrce. 

The  practice  as  to  citations  to  see  prooeedings  remains  un- 
altered.   (Kmnmoay  v.  Kenmavxiy,  1  P.  D.  148.) 

12a.  Notice  of  a  jud^ent  or  order  pursuant  to  the  service  of 
Act  15  &  16  Vict  e.  86,  s.  42,  on  an  infant  or  person  S&SS? 
of  unsound  mind  not  so  found  by  inquisition  snail  be  person  of 
served  m  the  same  manner  as  a  writ  oi  summons  in  mind.  b.s.c. 
an  action.  ^^^^*  ^®®^- 

12J.  In  any  cause  for  the  administration  of  the  Parties  to 
estate  of  a  deceased  person,  no  party  to  the  cause  ^^^"' 
other  than  the  executor  or  administrator  shall,  unless  ceedmtr. 
hj  leave  of  the  Judge,  be  entitled  to  appeiur  either  in  lase. '       ' 
C^ourt  or  in  Chambers  on  the  claim  of  any  person  not 
a  par;^  to  the  cause  against  the  estate  of  the  deceased 
in  respect  of  any  debt  or  liability.     The  Judge  may 
direct  any  other  party  to  the  cause  to  appear,  eitlier 
in  addition  to  or  in  the  place  of  the  executor  or  ad- 
ministrator, upon  such  terms  as  to  costs  or  otherwise 
as  he  shall  think  fit. 

13.  No  action  ^hall  be  defeated  by  reason  of  the  Mi^oinder 
misjoinder  of  parties,  and  the  Court  may  in  every 
action  deal  with  the  matter  in  controversy  so  fiir  as 
regards  the  rights  and  interests  of  the  parties 
actually  before  it.  The  Court  or  a  Judge  may,  at 
any  staffe  of  the  proceedings,  either  upon  or  without 
the  application  of  either  party,  and  on  such  temM  as 
may  appear  to  the  Court  or  a  Judge  to  be  just,  order 
that  the  name  or  names  of  any  party  or  parties, 
whether  as  plaintife  or  as   defendants^   impropei:ly 
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joined  be  struck  out,  and  that  the  name  or  names  of 

any  party  or  parties,  whether  plaintiffs  or  defendants, 

who  ouffht  to  have  been  joined,  or  whose  presence 

before  the  Court  may  be  necessary  in  order  to  enable 

the  Court  effectually  and  completely  to   adjudicate 

upon  and  settle  all  the  questions  involved  in   the 

action,  be  added.    No  person  shall  be  added  as  a 

Plaintiff  not  plaintiff  suiug  without  a  next  friend,  or  as  the  next 

Jrtt^oSt^****  friend  of  a  plaintiff  under  any  disability,  without  his 

congent.       owu  cousent  thereto.    All  parties  whose  names  are 

so  added  as  defendants  shall  be  served  with  a  sum* 

mons  or  notice  in  manner  hereinafter  mentioned,  or 

in  such  manner  as  may  be  prescribed  bv  any  special 

order,  and  the  proceedings  as .  against  tliem  shall  be 

deemed  to  have  begun  only  on  the  service  of  such 

summons  or  notice. 

In  an  action  for  libel  against  the  publisher  of  a  newspaper, 
the  proprietor  was  allowed  to  be  added  as  a  defendant,  on  the 
terms  that  when  joined,  he  should  have  the  same  rights  as  he 
wonld  have  had,  if  the  action  were  then  commenced.  (Edward 
V.  Lowther,  45  L.  J.  417.) 

Parties  are  not  allowed  to  be  added  merely  to  have  their 
security  for  costs.     {De  Hart  v.  Stevenson^  1  Q.  B.  D.  313.) 

The  Court  shuuld  be  able  to  see  that  the  presence  of  a  party 
is  necessary,  to  adjudicate  upon  and  settle  all  the  questions  in- 
volved in  the  action ;  this  portion  of  the  rule  will  be  construed 
strictly,  to  prevent  plaintiffs  being  harassed,  by  defendant  forcing 
them  to  include  in  their  actions  persons  against  whom  they  do 
not  seek  to  proceed ;  and  to  mix  up  their  rights  as  against  one 
person  with  questions  of  a  highly  complicated  nature,  arising 
between  themselves  and  others.    {Norris  v.  Bectzley,  2  C.  P.  D. 
80,  Barry  v.  Davey^  2  Ch.  D.  721.) 
The  vendor  of  goods  and  the  endorsee  of  a  bill  given  for  the 
Bill  of  Ex-     price,  ought  not  to  be  joined  in  actions  to  recover  the  price,  and 
«  »nge.         ^j^^  ^p^^  ^^^  dishonoured  bill.     {Smith  v.  BicharcUonf  4  G,  P.  D. 
112). 

If  a  defendant,  who  might  have  had  a  proper  case  for  being 
discharged  under  this  rule,  does  not  take  advantage  of  it,  but 
identifies  his  defence  with  that  of  his  co-defendant  and  incurs 
expense  in  so  doing,  he  will  not  necessarily  be  exonerated  from 
liability  to  costs,  should  the  action  be  compromised  by  the 
principals.  (Thoinbarrow  v.  Braid^  W.  N.  1878,  169.) 
A  plaintiff  who  has  been  decided  to  have  no  interest  in  the 
New  plain-  matter  will  not  be  allowed  by  amendment  to  introduce  new 
plaintiffs  and  make  an  entirely  new  case.  {New  Westminster 
Brewery  v.  Hannah,  W.  N.  1877,  35.) 

A  defendant  should  apply  to  be  struck  out  under  this  rule  at 
the  first  possible  moment.     ( VaUance  v.  The  Birmingham  and 
Midland  Land  and  Investment  Corporation^  2  Ch.  I).  372.) 
As  to  citations  to  see  proceedings,  see  note  to  Rule  12,  ante. 

Amendment.      14.  Any  application  to  add  or  strike  out  or  substi- 
tute a  plaintiff  or  defendant  may   be  made  to  the 
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Court  or  a  Judge  at  any  time  before  trial  by  motion  or 
summons,  or  at  the  trial  of  the  action  in  a  summary 
manner. 

An  alteration  in  the  parties  to  an  action  will  not  be  made  on  an 
ex  parte  application.     {TUdeaiey  v.  HarpeTy  3  Ch.  D.  277.) 

16.  Where  a  defendant  is  added,  unless  otherwise  ^*^ 
ordered  by  the  Court  or  Judge,  the  plaintiff  shall  file  dant 
an  amended  copy  of  and  sue  out  a  writ  of  summons, 
and  serve   such   new  defendant  with  such  writ  or 
notice  in  lieu  of  service  thereof  in  the  same  manner 
as  original  defendants  are  served. 

This  rale  does  not  meet  the  case  of  consolidated  actions. 
(Jessel,  M.  R.,  in  CuOey  v.  WarOey,  4  Ch.  D.  181.) 

16.  If  a  statement  of  claim   has  been  delivered  New  der^^^^ 
previously  to  such  defendant  being  added,  the  same  copy  state- 
shall,   unless   otherwise  ordered    oy    the    Court    or  JJ^^.® 
Judge,  be  amended  in  such  manner  as  the  making 

such  new  defendant  a  party  shall  render  desirable, 
and  a  copy  of  such  amended  statement  of  claim  shall 
be  delivered  to  such  new  defendant  at  the  time  when 
he  is  served  with  the  writ  of  summons  or  notice  or 
afterward.^,  within  four  days  after  his  appearance. 

17.  Where  a  defendant  is  or  claims  to  be  entitled  ^f'S^f^"' 
to  contribution  or  indemnity,  or  any  other  remedy  or  remedy  over, 
relief  over  against  any  other  person,  or  where  from 

any  other  cause  it  appears  to  the  Court  or  a  Judge 
that  a  question  in  the  action  should  be  determined  not 
only  as  between  the  plaintiff  and  defendant,  but  as 
between  the  plaintiff,  defendant,  and  any  other  per- 
son, or  between  any  or  either  of  them,  the  Court  or  a 
Judge  may,  on  notice  being  given  to  such  last-men- 
tioned person,  make  such  order  as  may  be  proper  for 
having  the  question  so  determined. 

The  Court  will  not  allow  a  third  party  to  be  brought  in 
under  this  rule  if  it  will  tend  to  prejudice  and  delay  plaintiff. 
{Bower  v.  Hartley,  1  Q.  B  D.  662 ;  Swansea  Shipping  Co,  v. 
Duncan,  1  Q.  B.  D.  644 ;  and  Borweil  v.  London  Omnibus  Co., 
2  Ex.  D.  369.) 

Thus  where  the  vendor  to  a  company  was  sued  on  the  ground 
that  the  promoters  had  conspired  to  increase  the  purchase  money 
by  2000/.,  and  that  he  had  agreed  to  give  them  that  sum  as  com- 
mission, Malins,  V.  C,  refused  to  allow  the  plaintiff  company  to 
be  embarassed  by  any  questions  as  between  the  defendant  and  the 
promoters.  He  therefore  refused  an  application  to  serve  them 
with  a  notice.  (The  Associated  Home  Co.  v.  Whichcord,  8  Ch. 
I>.  457.  See  further  the  reasoning  in  Norria  v.  Beadey,  Rule  13, 
ante,  in  note.) 
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But  if  Khere  ik«»  m  s^bttantiiA  ^nertioD  in  the  aetko  whic!! 
wat  c«iiraien  to  aU  parties,  and  tbfi  plaintiff  will  not  be  prejudiced 
or  delayed  thereby  (i.e.,  we  take  it,  to  any  material  extent),  the 
application  under  this  mle  will  be  granted  withont  diificnlty. 
{Beiii:ecke  ▼.  IVovt,  1.  Q.  B»  I>.  419 ;  Swanma  Siwjpfi»^  Op.  v. 
Duncan,  Ibid.  644 ;  Bwotr  t.  Hm4e)^  Ibid.  652  *„  Trelewen  w^ 
Bray,  1  Ch.  D.  176.) 
Fowtkfiw^y.  A  third  party  brought  in  xuider  thitf  mle  may  in  hiB  tarn  afply 
to  bring  in  a  fourth  party.  ( Judieature  Act,  1873^  sec  24,  inb- 
sec.  3.  Fowler  y.  Anoop,  W.  N.  T877,  6«,  36  L.  T.  269^.) 
Defence  A  defendant  may  raise  a  tfueetron  between  himseif  aittd  biH  c^ 

sfirainsc  dt^endant,  by  a  pleadiag  whic^  contain*  both  a  defence  at  agatiMi 

cSSfSainrt  ***•  phiintitf  and  a  claim  dn  agaiatt  the  co-defendant.  The  deli- 
oo-defenduit.  very  of  such  a  pleading  to  the  co-defendant  is  sufficient  notice 
under  this  rule.  It  is  distinct  fVom  a  comiter-claim,  tmder  Ordef 
XXII.,  Rule  5;  and  should  not  be  so  intituled,  (^urnsss  v.  Booth, 
4  Ch.  D.  686.  Ha41,V.  C.^  anpenied  tt-think  differently  in  Shepherd 
V.  Beane,  2  Ch.  D.  223,  which  was  not  fully  argued,  and  he  after- 
wards declined  to  regard  it  a0  an  tfithoiity  m  Jaarrk  -9.  GeMble, 
6  Ch.  B.  751.) 
iBsues  by  A  third  party,  who  desires  to  have  the  whole  dispute  settled  in 

third  party,  one  action,  should  take  care  to  have  proper  issueti  settfecf  betw^n 
hitn  and  the  defendant  for  that  purpOfie.  {The  Oartsbwwn,  5  P. 
i>.  59.)  In  this  action,  which>  w«b  for  a  negligAt  eolHsion,  a 
ilotice  by  which  &  third  party  wafl  directed  to  appear  stated, 
"  that  in  de^ult  of  such  appearance  the  noticee  would  be  precluded 
from  disputing  the  validity  of  the  judgment  in  the  action."  He 
accordingly  appeared,  and  an  order  was  made  that  he  should  be 
at  liberty  to*  appear  and  defend^  being  bound,  as  between  him  and 
the  defendants,  by  any  decision  the  Court  might  come  to  as  to  the 
cause  of  the  coUi^on.  No  pleadings  were  directed,  and  no  issues 
were  ordered  to  be  tried  between  him  and  the  defendant.  The 
defendant  did  not  appear  at  the  trial.  Under  these  circurniKtances 
it  w^  held  that  it  was  rncoitipetent  to  the  Cetirt  to  decide  any 
rights  as  between  the  thivdl  party  and  the  diefendaat,  except  the 
Que  set  forth,  in  the  notice. 

Notice  to  18.  Where  a  defendant  claims  to  be  entitled  to  con- 

par  y.  ^pj|_^^|jiQjj^  indemnity,  or  other  remedy  or  relief  over 
agaia&t  any  person,  not  a  party  to  the  action^  he  may, 
by  leave  of  the  Court  or  a  Judge,  issue  a  notice  to 
tbat  effect,  stamped  with  the  seal  with  which  writs 
of  summons  are  sealed..  A  copy  of  such  notice  shall 
be  filed  with  the  proper  officer  and  served  on  such 
person  according'  to  the  rules  relating  to  the  service 
of  writs  of  summons.  The  notice  shall  state  the 
nature  and  grounds  of  the  claim,  and  shall,  unless 
otherwise  ordered  by  the  Court  or  a  Judge,  be  served 
within  the  time  limited  for  deliverine"  his  statement 
of  defence.     Such  notice  may  be  in  the  form  or  to  the 

Form  of.  effect  of  the  Foifm  No.  1  in  Appendix  (B)  hereto  with 
such  variations  as  circumstances  may  recjuire,  and 
therewith  shall  be  served  a  copy  of  the  statement  of 
claim,  or  if  there  be  n^o  statement  of  claim,  then  a 
copy  of  the  writ  of  summons  in  the  action, 
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A  cbobt  has  been  saggestid  wbether  tfaere  is  aiif  power  to 
bnng  in  fourth  and  fifth  parties.  {The  Ftn'hshird  Waggon  Co.  ▼. 
NmcpoH  Cod  Co.,  5  Q.  B.  D.  268.) 

19.  When  uncter  Hnle  17  of  l^s  Order  it  vb  madef  f^  "JJ 
to  appear  to  the  Cmirt  or  a  Judge  at  any  time  before  to  be  SSS. 
or  a%  the  trial  that  a  question  in  the  action  should  be 
determined,  not  only  as  between  the  plaintiff  and  de- 
femdant)  but  as  between  the  pkintiff  and  ^e  defendant 

and  any  other  person,  or  between  any  or  either  of 
them,  the  Court  or  a  Judge,  before  or  at  the  time  of 
making  the  order  for  haviog  such  question  determined^ 
shall  (uireet  such  notice  to  be  given  }sj  the  plaintiff  at 
sucb  thne  and  to  such  person  and  in  such  manner  as 
may  be  thought  proper,  and  if  made  at  the  trial  the 
Ju^e  may  postpone  such,  trial  as  he  may  think  £tT 

20.  If  a  person  not  a  party  to  the  action,,  who  is  Time  for 
served  as  mentioned  in  Rule  18,  desires  to  dispute  *pp^"^*^* 
the  plaintiff's  claim  in  the  action  as  against  the  de- 
fendant on  whose  behalf  the  notice  has  been  given, 

he  must  enter  an  appearance  in  the  action  within 
eiffbt  days  from  the  service  of  the  notice.  In  de^Emlt  Sjjjjj**^ 
of  his  so  doing,  he  shall  be  deemed  to  admit  the 
validity  of  the  judgment  obtained  against  such  defen- 
dant, whether  obtained  by  consent  or  otherwise. 
Provided  always,  that  a  person  so  served  and  failing 
ta  appear  within  the  said  period  of  eight  days  may 
appfy  to  the  Court  or  a  Judge  for  leave  to  appear, 
and  such  leave  may  be  given  upon  such  terms,  if  any, 
as  the  Court  or  a  Judge  shall  think  fit. 

Where  defendants  had  given  notice  nnder  Rnle  17  to  third  par- 
tief»,  who  had  appeared  and  succeeded  in  reducing  the  damages 
to  a  sum  paid  into  Coirrt  by  the  defendants,  the  third  party  or 
parties  were  not  allowed  their  costs  from  the  plaintiff,  the  Court 
pointing  out  that  they  were  not  brought  in  oy  him,  hut  were 
brought  in  or  came  in  tor  their  own  itdvantsge.  (  WiUiafM  v.  The 
SotUh-Eastern  By.  Co.,  26  W.  B.  352). 

21.  If  a  person  not  a  party  to  the  action  served  J^^jJJf 
under  these  rules  appears  pursuant  to  the  notice,  the  «nce. 
party  giving  the  notit?e  may  apply  to  the  Court  or  a 
ijoA^e  for  directions  as  to  the  mode  of  having  the 
qnestion  in  the  action  determined ;  and  the  Court  or 
Judge,  upon  the  hearing  of  such  application,  may,  if 

il  shall  appear  desirable  so  to  do,  give  the  person  so 
served  liberty  to  defend  the  action  upon  such  terms 
as  shall  seem  just,  and  may  direct  such  pleadings  to 
be  delivered,  or  such  amendments  in  any  pleacunt^ 
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to  be  made,  and  generally  may  direct  such .  proceed- 
ings  to  be  taken,  and  give  such  directions  as  to  the 
(^'Ourt  or  a  Judge  shall  appear  proper  for  having  the 
question  most  conveniently  determined,  and  as  to  the 
mode  and  extent  in  or  to  which  the  person  so  served 
shall  be  bound  or  made  liable  by  the  decision  of  the 
question. 

In  Wttham  v.  Vaiief  28  W.  R.  276,  a  third  party  was  given 
leave  to  put  in  a  defence  to  the  statement  of  claim,  and  serve 
notice  on  other  persons.  The  statement  of  defence  was,  under 
the  circnmstanceSi  limited  to  any  points  not  raised  in  the  defence 
of  the  defendants. 
Discovery.  When  third  parties  have  appeared  for  the  purpose  of  litigating 
with  the  plaintiff,  he  has  a  right  to  discovery  of  documents  hy 
them.  (MacAlUter  v.  The  Bishop  of  Bochester,  W.  N.,  1880,  46.) 
On  the  hearing  of  an  application  under  this  rule,  there  is  no 
power  to  impose  terms  with  regard  to  the  pajmeut  of  the  costs  of 
the  party  brought  in.  ( Yorkshire  Waggon  Co.  v.  Newport  CkxU 
Co.,  6  Q.  B.  D.,  268). 

ORDER   XVII. 

Joinder  of  Causes  of  Action. 

whatcauscs  1.  Subject  to  the  following  rules,  the  plaintiff  may 
joined.  Unite  in  the  same  action  and  in  the  same  statement 
of  claim  several  causes  of  action,  but  if  it  appear  to 
the  Court  or  a  Judge  that  any  such  causes  of  action 
cannot  be  conveniently  tried  or  disposed  of  together, 
the  Court  or  Judge  may  order  separate  trials  of  any 
of  such  causes  of  action  to  be  had,  or  may  make  such 
other  order  as  may  be  necessary  or  expedient  for  the 
separate  disposal  thereof. 

Before  the  Judicature  Act,  inconsistent  and  alternative  relief 
would  not  have  been  allowed  to  have  been  claimed  in  a  bill  in 
Chancery,  but  by  this  rule  a  plaintiff  is  enabled  to  do  so  sub- 
ject to  the  question  of  convenience  at  trial.  {Bagot  v.  Gaston, 
7  Ch.  D.  1 ;  Child  v.  Stmning,  5  Ch.  D.  695.)  See  further, 
Order  XVI.,  Rule  3,  «ote,  ante. 

Recovery  of  2.  No  cause  of  actiou  shall,  unless  by  leave  of  the 
Court  or  a  Judge,  be  joined  with  an  action  for  the 
recovery  of  land,  except  claims  in  respect  of  mesne 
profits  or  arrears  of  rent  in  respect  of  the  premises 
claimed,  or  any  part  thereof,  and  damages  for  breach 
of  any  contract  under  which  the  same  or  any  part 
thereof  are  held. 

Such  application  must  be  made  prior  to  the  service  of  the 
♦writ.  (Filcher  Y.  HindSj  27  W.  R.  787.)  The  better  opinion  seems 
to  be  that  an  action  to  establish  a  title  to  land  is  not  an  action 
for  the  recovery  of  land  within  this  rule.  {OledhtU  v.  Hunter ^  28 
\V.  R.  530 ;    Whetstme  v.  D&ms^  1  Ch.  D.  99.) 
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An  actioQ  for  foreclosare  is  not  an  action  for  recovery  of  land  Foreelojore 
within  the  meaning  of  the  rule.  (TaweU  v.  The  Slate  60,,  3  Ch.  ^^^P^"^- 
V.  629.) 

Leave  will  also  be  civen  to  join  an  action  for  delivery  up  of 
a  deed  relating  to  the  land,  and  for  the  recovery  of  personal  estate 
comprised  in  it.   (Cook  v.  £Jnchmarch,  2  Ch.  l3.  111.) 

A  claim  for  a  receiver  may  be  joined.  (Allen  v.  Kenneth  24  W. 
R.  845.)  For  administration  of  the  estate  part  of  which  was 
sought  to  be  recovered  (Kitching  v.  Kitching,  24  W.  R.  901).  A 
re-conveyance  of  the  pi'operty  (Manisty  v.  Kenealy^  24  W.  R.  918). 

3.  Claims  by  a  trustee  in  bankruptcy  as  such  shall  Jjjjjl^  f 
not,  unless  by  leave  of  the  Court  or  a  Judge,  be 
joined  with  any  claim  by  him  in  any  other  capacity. 

4.  Claims  by  or  against  husband  and  wife  may  be  ''^^^^'V?^ 
joined  with   claims   oy  or   against  either  of  them  *" 
separately. 

6.  Claims  by  or  against  an  executor  or  adminis-  Executor, 
trator  as  such  may  be  joined  with  claims  by  or  against 
him  personally,  provided  the  last-mentioned  claims 
are  alleged  to  arise  with  reference  to  the  estate  in 
respect  of  which  the  plaintiff  or  defendant  sues  or  is 
sued  as  executor  or  administrator. 

When  the  plaintiff  sued  in  her  own  right,  the  defendant  was  not 
allowed  to  set  up  by  way  of  counter  claim,  a  claim  against  her  as 
executrix.  The  rule  does  not  apply  to  defendants.  (Macdonald 
V.  Carington,  4  C.  P.  D.  28.) 

6.  Claims  by  plaintiffs  jointly  may  be  joined  with  f^^^^^ 
claims  by  them  or  any  of  them  separately  against  the  daimf. 
same  defendant. 

As  to  plaintiffs  claiming  relief  jointly,  severally,  or  in  the  alter- 
native, see  Order  XVI.,  Rule  1,  arvte^  and  note  thereto. 

7.  The  last  three  preceding  Rules  shall  be  subject  S^f^^t"^*^" 
to  Rule  1  of  this  Order,  and  to  the  Rules  hereinafter 
contained. 

8.  Any  defendant  alleging  that  the  plaintiff  has  nefendant 
united  in  the  same  action  several  causes  of  action  Jo^ievS!  ^ 
which  cannot   be   conveniently  disposed  of   in   one 
action^  may  at  any  time  apply  to  the  Court  or  a  Judge 

for  an  order  confining  the  action  to  such  of  the  causes 
of  action  as  may  be  conveniently  disposed  of  in  one 
proceeding. 

9.  If,  on  the  hearing  of  such  application  as  in  the  Ju^sre  maj 
last  preceding  Rule  mentioned,  it  shall  appear  to  the  STerms.^' 
Court  or  a  Judge  that  the  causes  of  action  are  such 

as  cannot  all  oe  conveniently  disposed  of  in  one 
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action^  the  Gcmrt  or  a  Jiidg^  ma^  order  anr  of  such 
causes  of  action  to  be  excluded,  artd  may  dinect  the 
statement  of  claim,  or^  if  no  statement  of  claim  has 
been  delivered^  the  copy  of  the  writ  of  summons^  and 
the  indorsement  of  claim  on  the  writ  of  sumiiaoiis^  to 
be  amended  accordingly,  and  may  make  such  order  as 
to  costs  as  may  be  just. 

An  AppKcaiion  imcler  the  kts*  two  ndes  is  the  Clunioorj  Dm- 
sioD  is  sometimes  by  summfms,  and  sometimes  bj  motion,  when 
the  ease  n  eonsi^red  suftcfentiy  important.  In  ibe  Cbmaon 
liAw  DivifioDs  it  is  alwnja  by  simmioBs. 


ORDER  XVIIL 

Actions  by  and  against  Lttnati^j^  awi> 
Peihwwhop  Unsouwd  Mini>. 

^*8ued**°^  In  all  cases  in  which  lunatics  and  j)ersons  of 
unsound  mind  not  so  found  by  mquisition  might 
respectivehr  before  the  passing*  of  the  Act  hare  sued 
as  plaintifls  or  would  have  been  liable  to  be  sued  as 
defendants  in  any  action  or  suit,  they  may  respectively 
sue  as  plaintiffs  in  any  action  by  their  committee  or 
next  friend  in  manner  practised  in  the  Court  of  Chan- 
cery before  the  passing  of  the  said  Act,  and  may  in 
like  manner  defend  any  action  by  their  committees  or 
guardians  appointed  for  that  purpose. 

The  Court  of  Chancery  has  no  power  to  appoint  a  guardian  of 
the  p(  rson  to  a  lunatic  not  so  found  {Be  Bligh,  lit  Cli.  1>.  364) ;  in 
tbe  administration  of  the  tvusts  of  tne  pro^rty,  it  may  give  ditec- 
tions  for  his  maistainance.  {Ibid.  Vane  v.  Vanet,  2  Cb.  D.  124.) 
A  person  who  constitutes  himself  next  friend  for  the  purpose  of 
bringing  an  action  to  protect  the  property  of  a  lunatic  not  so 
found,  does  so  at  hra  own  risk,  and  must  be  prepared  to  vindjpcat« 
the  propriety  of  his  proceedings.  (BeaUy.  Smithy  L.  R.  9Cb.  85; 
Jones  V.  Lloyd,  R.  18  Eq.  266.)  It  is  irregular  to  fite  a  bill  Ir^  a 
next  friend  for  the  purpose  of  dealing  with  the  real  estate  of  a  luna- 
tic not  so  found.  {Half  hide  v.Bohinson,  L.  R.  9  Ch.  373  ;  Hemng 
T.  Ckirkf  L.  R.  4  Ch.  167.)  Wben  it  is  desired  to  appoint  a^  new 
trustee  in  Heu  o€  one  who  has  becom«  a  lunatic,  if  he  is  witbiB 
the  juriediction,  tb&  Judges  in  Lunacy  should  make  the  order  ; 
but  if  out  of  the  jurisdiction,  the  Chancery  Division.  {Be 
Gardiner^s  Trusts,  10  Ch.  D.  29.)  Service  on  the  trustee  of 
THisound  mind  is  unnecest^ry.  {Be  Oreen^  L.  R.  10  Cb.  272.) 
The  petition  is  properly  presented  in  Lunacy  as  well  as  Chancer/. 
(Be  Mason,  L.  R.  10  Ch.  275.) 

In  the  case  of  a  lunatic,  where  no  committee  had  been  appointed, 
tba  Court  directed  service  on  the  keeper  of  the  asylum.  (TAon  v. 
Smith,  27  W.  R.  617.) 

If  a  committee  be  appointed  during  the  action,  be  should  be 
made  a  party  «ider  Order  L.  4.     {Oreen  v.  JVott  41  L.  T  J^O.y 
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ORDER  XIX. 
Pleading  Generally. 

1.  The  following  rules  of  pleading  shall  be  sub-  ^^^^^!^ 
stituted  for  those  hieret<^re  used  in  tbe  High  Court 

fiH  Cbwicerjr  and  in  the  Coufts  of  Cbmmon  Law^ 
Admiralty,  and  Probate. 

By  the  interpretation  clause  of  tbe  Act  of  1873,  sec  100.  "  Head- 
Big  "  iBfclades  any  "  petition  or  aummoBS." 

2.  Unless  the  defendant  in  an  action  at  the  time  of  ^^^jj^'j. 
his  {^ypeantnee  shall  state  that  he  does  not  require  the  Sne  of. 
defive^y  of  a  statement  of  complaint,  the  plaintiff 

shall  within  such  time  and  in  such  manner  as  herein- 
after prescribed,  deliver  to  the  defendant  after  his 
appearance  a  statement  of  his  complaint  and  of  the 
relief  or  remedy  to  which  he  claims  ta  be  entitled. 
The  defendant  shall  within  such  time  and  in  such- 
manner  as  hereinafter  prescribed  deliver  to  the 
pkuntiff  a  statement  of  his  defence,  set-oiS^,  or  counter- 
ckdffi  (if  any),  and  the  plaidtiff  shall  in  like  manner 
deKver  a  statement  of  his  reply  (if  any)  to  such 
defence,  set-off,  or  counter  claim.  Such  statements 
shall  be  as  brief  as  the  nature  of  the  case  will  admits 
and  the  Court  in  adjusting  the  costd  of  the  action 
»liall  inquire  at  the  instance  of  any  party  into  any 
unnecessary  prolixity,  and  order  the  costs  occasioned 
by  8uch  prolixity  to  be  home  by  the  paffty  chargeable 
with  the  samie. 

PlaintiiT  is  entitled  to  reply  by  traverse  or  confession  and 
a?oidance,  or  both  combined.     {^H.(dl  v.  Eve,  4  Ch.  D.  341.) 

Undue  prolixity  will  be  a  ground  for  baving  the  pleading  struck 
out    (Da»y  V.  Garrett,  7  Ch.  D.  473.) 

The  rule  of  tl%  Supreme  Court  (coats)  which  applies  to  this  is 
18  of  Order  VI.,  ^*. 

As  to  variance  in  the  reply,  see  Br&doMer  v.  Barwick,  24  W.R. 
901,  in  note  to  Rule  19,  jpost. 

3.  A  defendant  in  an  action  may  set-off,  or  set  up,  Connter- 
hv  way  of  counter-claim  ag-ainst  the  claims  of  the  ^  ""* 
plaintiff,  any  right  or  claim,  whether  su«h  set-off  or 
coimter-claim  sound  in  damages  or  not,  and  such  set- 
off or  counter-claim  shall  have  the  same  effect  as  a 
statement  of  claim  in  a  cross  action,  so  a&  to  enable 

the  Court  to  pronounce  a  final  jiidgm>eni  in  the  same 
action,  both  on  the  original  and  on  the  cross  claim. 
But  the  Court  or  a  Judge  may,  on  the  application  of 
the  plaintiff  bef(»'e  trial,  if  in  the  opinion  of  the  Cour^ 
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or  Judge  such  set-off  or  counter-claim  cannot  be  con- 
veniently disposed  of  in  the  pending  action,  or  ought 
not  to  be  allowed,  refuse  permission  to  the  defendant 
to  avail  himself  thereof. 


Specifio. 


Separate 
couiiter- 
clainiB. 


Infant. 


Costs. 


Where  the  Judge  has  refased  permission  the  Court  will  not 
interfere  except  in  a  very  strong  case.  (Huggons  v.  Tweed,  10 
Ch.  D.  369.  ... 

In  the  Chancery  Division  this  application  may  he  made  on 
motion.     {Naylor  v.  Farrer,  W.  N.  1878,  187.) 

The  counter-claim  must  be  ad  specific,  as  the  statement  of 
claim  in  a  cross  action.  (JSoUoway  v.  York^  25  W.  R  627; 
W.  N.  1877,  112. 

It  must  not  contain  a  claim  for  damages  accrued  after  the  date 
of  the  writ.  {The  Original  Hartlepool  Co.  v.  Gibh,  5Ch.  D.  713.) 

When  there  is  a  claim  and  counter-claim,  the  effect  is  Bimilar  to 
where  there  were  cross  actions,  which  the  parties  had  agreed 
should  be  tried  together.  (Mostyn  v.  West  mostyn  Coal  Co.,  1 
C.  P.  D.  150.) 

.  Where  the  cause  of  action  in  a  counter-claim  was  not  suffi- 
ciently connected  with  that  of  the  plaintiff's  claim,  the  Court 
refused  to  allow  their  being  tried  together.  {Botherham  v.  Priest, 
28  W.  R.  277 ;  and  see  Naylor  v.  Farrer,  W.  N.  1878,  187.) 
Where  Jesse),  M.  R.,  refused  to  allow  the  defendant  to  avail  him- 
self of  a  counter-claim,  on  thd  ground  that  it  was  quite  uncon- 
nected with  the  action,  and  could  not  be  conveniently  disposed  of 
in  it. 

When  two  plaintiffs  sue  for  a  joint  claim,  the  defendant  may 
set  up  separate  counter-claims  against  each,  sounding  in  damages. 
{Manchester  and  Lincolnshire  Mailway  Co.  v.  Brooks,  2  Ex.  D. 
243.)  But  he  may  not  set  up  a  counter-claim  against  a  co-defendant. 
( Warner  v.  Twining,  24  W.  R.  536. )  Relief  may  be  claimed 
against  a  co-defendant  under  Order  XVI.,  Rule  17,  but  not  by 
counter-claim.     (Fumess  v.  Booth,  4  Ch.  586.) 

Where  a  plaintiff  sues  as  an  assignee  of  a  chose  in  action,  the 
defendant  may  set  up  by  way  of  counter-claim  any  set  off,  whether 
sounding  in  damages  or  not,  which  he  would  have  been  able  to 
set  off  against  the  assignor.  Provided  it  is  such  a  claim  as  would 
be  entitled  in  equity  to  priority  over  the  right  of  the  assignee. 
He  should  plead  that  the  plaintiff  is  only  entitled  to  the  balance 
(if  any),  after  deducting  all  that  ought  to  be  deducted  in  respect 
of  the  same.     {Young  v.  Kitchin,  3  Ex.  D.  127.) 

A  debt  contracted  during  infancy  cannot  be  set  off.  {Bawley 
V.  Bawley,  1  Q.  B.  D.  460.) 

In  NeweU  v.  The  Provincial  Bank  of  England,  defendant  was 
not  allowed  to  set  up  a  counter-claim  on  a  promissory  note,  which 
matured  after  the  intestate's  death,  the  estate  being  in  the  course 
of  administration  in  the  Chancery  Division.     (1  C.  P.  D.  496.) 

The  costs  of  an  unsuccessful  petition  for  an  adjudication  of 
bankruptcy,  founded  on  a  debt  for  which  judgment  had  been  ob- 
tained in  the  Queen's  Bench  Division,  cannot  be  set  off  against 
the  costs  of  an  unsuccessful  application  in  the  Queen's  Sench 
Division,  to  set  aside  this  judgment.  The  Court  of  Chancery  never 
allowed  such  a  set  off,  and  the  Bankruptcy  Court  follows  the  prac- 
tice.    {Ex parte  Griffin,  Be  Adams,  W.  N.  1880,  42.) 

A  County  Court  judgment  may  he  set  off  against  the  judgment 
of  a  superior  Court.    {Sandys  v.  Louis,  W.  N.  1875,  249.) 
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Tlie  Cbnnty  Court  Act,  1867,  sec  5,  does  not  apply  to  connter- 
claims ;  so  where  defendant  proved  a  coanter-claim  for  \0l.  he  was 
held  entitled  to  his  costs  of  proving.  {Blake  v.  Appleyard,  3 
Ex.  D.  195 ;  Staples  v.  Young,  2  Ex.  D.  324.) 

When  both  claim  and  coanter-claim  are  dismissed  with  costs,  the 
defendant  gets  the  general  cost  of  the  action,  the  plaintiff  only  the 
amount  by  which  the  costs  have  been  increased  by  thu  counter- 
claim.   {Sajier  v.  BUton,  11  Ch.  D.  416.) 

To  a  claim  by  the  assignee  of  a  Policy  of  Marine  Insurance,  the 
insurers  are  not  entitled  to  set  off  a  debt  incurred  after  the  date  of 
the  assignment,  as  it  is  not  a  defence  within  the  meaning  of  the 
31  &32  Vict.  c.  86,  s.  1.  (Pellas  v.  The  Neptune  Inswance  Co., 
5  C.  P.  D.  34.) 

4.  Every  pleading  shall  contain  as  concisely  as  may  "^J^*"**** 
be  a  statement  of  the  material  facts  on  which  the  party  " 
pleading  relies,  but  not  the  evidence  by  which  they 

are  to  be  proved,  such  statement  being  divided  into 
paragraphs,  numbered  consecutively,  and  each  para- 
^Taph  containing,  as  nearly  as  may  be,  a  separate 
allegation.  Dates,  sums,  and  numbers  shall  be  ex- 
pressed in  figures  and  not  in  words.  Signature  of 
counsel  shall  not  be  necessary.  Forms  similar  to  those 
in  Appendix  (C)  hereto  may  be  used. 

A  pleading  should  contain  a  statement  of  material  facts,  but 
not  the  conclusions  of  law  to  be  drawn  from  those  facts.  "What 
were  called  the  charging  parts,  which  were  merely  the  pleader's 
view  of  the  equity,  should  be  omitted."  (Per  Mellish,  1*.  J.,  in 
WcOfon  ▼.  Rodwdl,  45  L.  J.  Ch.  746 ;  WiUiamson  v.  L.  &  N.  W. 
BaOway  Co.,  12  Ch.  D.  787.)  In  Hanmer  v.  Flight,  24  W.  R. 
346,  plaintiff  was  allowed  to  sign  judgment  for  a  sum  that  ap- 
peared on  the  pleadings  to  be  due,  although  it  was  not  clear 
whether  it  was  under  a  covenant  to  pay  rent  or  for  use  and  occu- 
pation. 

The  rule  against  pleading  evidence  applies  equally  to  admisrions.  Admitiions. 
(Daoy  V.  Garrett,  7  Ch.  D.  473.  486.) 

In  an  action  for  the  recovery  of  land,  in  the  possession  of  which 
the  plaintiff  has  never  been,  the  statement  of  claim  must  set  out 
particularly  all  the  material  facts  and  the  nature  of  the  deeds  on 
which  he  relies  to  prove  his  title  {FhSlips  v.  PhUlim,  4  Q.  B.  D. 
127 ;  Dawkins  v.  Lord  Penrhyn,  4  App.  Cases,  59) ;  and  if  he 
relies  upon  an  equitable  title,  the  various  assurances  thr<»ugh 
which  he  claims  to  be  entitled,  {Sutdiffe  v.  James,  27  W.  R. 
750.) 

Although  not  compulsory,  it  is  usual  in  the  Chancery  Division  Coanters 
for  counsel  to  sign  pleadings.     This  practice  probably  is  due  to  8ig>»J»ti»r»»- 
8ome  remarks  made  by  Malins,  V.  C,  in  Duckitt  v.  Jones,  33  L. 
T.777. 

See  observations  as  to  striking  out  for  prolixity.  Order  XXVIT., 
Hole  I,  and  note  thereto,  poet. 

5.  Every  pleading^  which  shall  contain  less  than  Printed, 
ten  folios  of  72  words  each  (every  figure  being  counted  r.8.c. 

as  one  word)  may  be  either  printed  or  written,  or  •'^*»  ^•^•* 
partly  printed  or  partly  written,  and  every  other 
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pleadtng,  not  being  «  pelkioa  or  numBons^  Bhail  be 
printed. 

See  R.  S.  C.  (costs)  Oidor  V^  post 

u  ^^ed^  6.  Every  pleading  or  oUiar  do<»UBe&t  j^uired  to 

be  deiivered  to  a  party,  or  between  parties,  ^att  be 
delivered  in  the  manner  now  in  use  to  the  solicitor  of 
every  party  who  appears  by  a  solicitor,  or  to  the 
party  if'  be  does  &ot  appear  by  a  solicitor,  but  if  fio 
appearance  has  been  entered  for  any  party,  then  fiuoh 
pleading  or  document  shall  be  delivered  by  being  £led 
with  the  proper  officer. 

A  Boticie  of  motiop  for  jpdgment  it  a  ^•eunent  iHudi  «i«f  bt 
delirereil  ^af  filii^  it  with  :the|>roper  o£&oer,  as  against  a  ^sfeiidant 
who  has  not  aj)peared  in  the  action.  (Morton  v.  Miller,  3  Qi.  P. 
516 ;  Parsons  v.  Harris,  6  Ch.  D.  694.)^ 

If  llie  defen^ni  fail  to  appear,  it  is  tmneoessaryto  ffle  the 
MlBoa  with  the  officer.  {WMtaker  v.  Thumtmi,  W.  N.  I;a7«, 
232.) 

A  defendant  having  become  bankrupt  afler  service  of  potice  of 
trial,  an  order  of  revivor  was  made  against  his  trustee  and  served 
OB  hkn.  The  trustee  did  not  enter  an  appearance.  Notice  was 
served  on  him  that  the  action  was  festored  to  the  paper  for  Iriai 
but  he  did  not  appear  at  the  trial.  Held  that  the  plaintiff  n^ed 
not  file  the  pleadings,  or  a  notice  of  motion  for  judgment  imder 
this  rule.    [Uhorlton  v.  Dickie,  ,13  Ch.  D.  160.) 

How  marked.  7.  Every  pleadins*  in  an  action  shall  he  delivefc^ 
between  parties,  suid  i^U  be  marked  on  ^e  fa<»e  miA 
the  date  of  the  day  on  which  it  is  delivered,  and  with 
the  reference  to  tne  letter  and  number  of  the  action, 
the  Division  to  which  and  the  Judge  (if  any)  to  whom 
ite  aetiAn  is  amgned,  the  tide  of  the  action,  tbe  de- 
scription of  the  pleading",  and  the  name  and  place  of 
business  of  the  solicitor  and  agent,  if  any,  delivering 
the  same^  or  the  name  and  addrass  of  the  party  de- 
livering the  same  if  be  does  net  act  by  a  solicitor. 

For  Forms  of  pleadings,  see  Ajppendix  (C),  ^st 

Specific  8.  Every  statement  of  claim  shall  state  specifically 

Tr^^""^  tiie  relief  which  flie  pkintaff  daims,  either  Biaiply  or 
claimed.  in  the  altemative,  ana  may  also  ask  for  general  relief. 
And  the  same  rule  shall  apply  to  any  counter-claim 
made  ar  relief  claimed  by  the  oefendant,  in  im  state- 
ment of  defence.  If  the  plaintiff^s  claim  be  lor  dis- 
covery only  the  statement  of  claim  shall  show  it. 

If  the  istaiement  of  facts  show  that  a  document  oii^ht  to  be 
rectified,  the  Court  will  treat  it  as  rectified,  although  this  has  not 
been  ckimed  in  the  prayer.  {Breslauer  v.  Barmck,  24  W.  R., 
901.) 


!  9.  Whe#e  the  iplai»tiff  «e^  rdief  in  respect  <rf^*3S^ 
several  distinct  claims  or  cauaesi  of  conosdaint  founded  eisiins  or 
upon  separate  and  distincit  &cfts,  (Uhej  i^tll  be  Btated,  ^®°'^- 
ais  far  as  may  be,  a^arately  and  distinctly.    And  :(he 
flUBe  Tale  shall  apply  wfaere  the  defendant  relies  upan 
several  distinct  grounds  of  defence,  set-off^  or  coiiAter* 
claim  founded  upon  separate  and  distinct  &cts. 

In  an  action  for  libel  tlie  defendant  may  plead  together,  jnstifi' 
cation,  payment  into  Court,  and  tJie  inseidon  c^  an  Apology. 
(iCRMbM%  V.  BrcMusuo,  5  <Q.  3.  D.  802.) 

10.  Where  any  defendant  seeks  to  rely  upon  any  countef- 
facts  as  supporting"  a  right  of  set-off  or  counter-claim,  wf  ap.*^*'' 
he  shall,  in  his  statement  of  defence,  state  specifically 

that  he  does  so  by  way  of  set-off  or  counter-claim. 

A  countef-claifo  mnat  be  as  specific  as  «  statement  of  cWm  in 
a  croM  action.  (jffoUoway  v.  York,  W.  N.  1877,  112.)  Tlie 
fbnns  given  in  Appendix  C  make  a  jnarked  distinction  between 
the  portion  of  the  pleadings,  which  properly  belongs  to  the  de- 
fence, and  that  which  belongs  to  the  counter-claim.  They  should 
not  be  amalgamated,  as  that  would  lead  *to  an  inconvenient  prac- 
tice. The  pleader  would  omit  to  state  the  specific  facts  upon 
which  he  reHes  by  way  of  counter-claim,  and  would  take  his 
chance  of  picking  them  out  of  the  statement  of  defence  at  the 
trial.  (Orowe  t.  Bamicot,  6  Ch.  D,  758 ;  Lees  ▼.  Bcitterson,  T 
Ch.  D.  868  ;  HUlman  v.  Mayhew,  24  W.  E.  485.) 

11.  If  either  party  wishes  to  deny  the  right  of  any  Rcpre8«nta- 
other  party  to  claim  as  executor  or  as  trustee,  whether  how  tobe*'^* 
in  hankruptcy  or  otherwise,  or  in  any  representative  traversed, 
or  other  alleged  capacity^  or  the  alleged  constitutiaix 

of  any  partnerdiip  firm^  he  shall  deny  the  same  ^^eci- 
fically. 

12.  In  probate  actions,  where  the  plaintiff  disputes  Probate 
the  interest  of  the  defendant,  lie  shall  allege  in  hi^  •«t»o»»*- 
statement  of  claim  that  lie  denies  the  defendant's 
interest. 

13.  No  plea  or  defence  «baU  be  pieaded  in  abate-  ^Jg^^^^t 
ment.  ™^"  * 

14.  No  new  ai8si8;nn»ent  shall  hereafter  be  necessary  New  asBign- 
or  used.     But  everything  which  has  heretofore  been  ^^of^**" 
alleged  by  way  of  new  assignment  may  hereafter  be 
introduced  by  amendment  of  the  statement  of  claim. 

15.  No  defendant  in  an  action  for  the  recovery  of  5S?^ph^^ 
land  who  is  in  possession  by  himself  or  bis  tenant  poBsesston. 
need  plead  his  title  unless  fats  defence  depends  on  an 
equitable  estate  or  righ^  or  ha  claims  relief  nipon  any 
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equitable  f^ound  against  any  right  or  title  asserted 
by  the  plaintiff.  But,  except  in  the  cases  hereinbefore 
mentioned,  it  shall  be  sufficient  to  state  by  way  of 
defence  that  he  is  so  in  possession.  And  he  may 
nevertheless  rely  upon  any  ground  of  defence  which 
he  can  prove,  except  as  hereinbefore  mentioned. 

&**lutute  ^^*  Nothing  in  these  rules  contained  shall  affect 
the  right  of  any  defendant  to  plead  not  guilty  by 
statute.  And  every  defence  of  not  guilty  by  statute 
shall  have  the  same  effect  as  a  plea  of  not  guilty  by 
statute  has  heretofore  had.  But  if  the  defendant  so 
plead  he  shall  not  plead  any  other  defence  without 
the  leave  of  the  Court  or  a  Judge. 

By  various  statntes  defendants  have  been  granted  tbe  privi- 
lege, in  cases  coming  within  their  operation,  to  plead  the  general 
issue  of  not  guilty,  and  under  that  pleading  setup  special  defences 
which  would  otherwise  reauire  to  have  been  pleaded.  A  collec- 
tion of  these  statutes  is  suojoined : — 

dmstabUs. —Bovow^,  6  &  6  Wm.  4,  c.  76,  s.  136 ;  County,  2  & 
3  Vint.  c.  93,  8.  8 ;  Metropolitan,  10  Geo.  4,  c.  44,  s.  4 ; 
Parish,  6  &  6  Vict.  c.  109,  s.  16 ;  Special,  1  &  2  Wm.  4, 
0.  41,  8.  5. 

CounJty  Courts, — ^Persons  acting  under,  15  &  16  Vict.  c.  64,  s.  6. 

Coining— 2^  &  26  Vict.  c.  99,  s.  33. 

Highways.— 6  &  6  Wm.  4,  c.  50,  s.  1 09. 

Landlords. — Persons  acting  under,  11  Greo.  2,  c.  19,  s.  21. 

Larceny  Act.— 24  &  25  Vict.  c.  96,  s.  113. 

Local  and  Personal  Acts^  benefit  where  given  by,  repealed. — b  & 
6  Vict.  c.  97,  s.  3. 

MaHeious  Injuries. — 24  &  25  Vict.  c.  97,  8.  71. 

ife«r«^w.— Building  Act,  18  &  19  Vict.  c.  122, ».  108  ;  Manage- 
ment, 25  &  26  Vict.  c.  102,  s.  106 ;  Police  Magistracy, 
2  &3  Vict.  c.  71,  s.  55. 

Perud  Statute^  persons  sued  on. — 21  Jac.  I.  c.  4,  s.  4. 

Prisons.— 2S  &  29  Vict.  c.  126,  s.  49. 

Public  Officers. — 42  Geo.  3,  c.  85,  s.  6. 

Where  the  section  of  any  of  the  statutes  mentioned  above 
incorporates  the  provisions  of  a  previous  Act,  both  should  be 
mentioned  in  the  plen.  In  addition  to  the  above,  there  are  some 
other  statntes  containing  a  similar  provision,  but  not  of  the  same 
importance. 

A  hond  fide  belief  that  a  person  is  acting  under  a  statute  may 
protect  him  if  there  be  any  reasonable  founaation  for  such  belief. 
{Aanew  v.  Johson^  47  L.  *f.  M.  C.  67.) 

under  some  of  these  statutes  defendant  is  also  entitled  to 
notice  of  action. 

Allegations        17.  Everv  allecTation  of  fact  in  any  pleadinsr  in  an 

not  denied  ^-  x   i.    •  a-j-*  *  ^-e 

are  deemed    action,   not  being  a  petition   or   summons,    it   not 

mitted*^       denied  specifically  or  by  necessary  implication,  or 

stated  to  be  not  admitted  in  the  pleading*  of  tbe 

opposite  party,  shall  be  taken  to  be  admitted  except 
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as  apiinst  an  infant,  lunatic,  or  person  of  unsound 
mind  not  so  found  by  inquisition. 
See  note  to  Rule  ^^post. 

18.  Each  party  in  any  pleading*,   not    being    a  isroe^how 
petition  or  summons,  must  allege  all  such  fiacts  not  ^  ^  "**^' 
appearing  in  the  previous  pleadings  as  he  means  to 

rely  on,  and  must  raise  all  such  grounds  of  defence 
or  reply,  as  the  case  may  be,  as  if  not  raised  on  the 
pleadings  would  be  likely  to  take  the  opposite  party 
Dy  surprise,  or  would  raise  new  issues  of  feet  not 
arising  out  of  the  pleadings,  as,  for  instance,  fraud,  or 
that  any  claim  has  been  barred  by  the  Statute  of 
Limitations  or  has  been  released. 

A  claim  against  a  person  actine  in  a  fiduciary  capacity  on  the 
footing  of  having  made  wilful  derault,  may  be  entertained  either 
at  the  hearing  or  the  trial  of  the  action,  or  at  any  subsequent 
stage,  provided  that  it  has  been  alleged  and  a  caHO  made  for  it  on 
the  pleadings.  (Barber  v.  Mackre%  12  Ch.  D.  538 ;  Job  v.  Job^ 
6  Ch.  D.  562  ;  Mayer  v.  Murray,  8  Ch.  D.  424. 

In  actions  for  the  recovery  of  land  the  plaintiff  has  to  state 
his  title— the  title  upon  which  he  means  to  rely;  therefore,  if  on 
the  face  of  the  pleadings  the  plaintiff  states  that  the  period 
allowed  by  the  statute  has  expired  within  which  he  must  make 
his  claim,  lie  states  in  law  that  his  title  is  extinguished,  unless  he 
can  bring  himself  within  some  of  the  exceptions,  and  the  state- 
ment of  claim  will  be  bad  on  demurrer.  [Dawkins  v.  Lord 
Penrhyn,  4  A  pp.  Cases,  69.)  And  there  is  no  analogy  in  this 
case  to  pleading  the  Statute  of  Frauds  or  the  Statute  of  Limita- 
tions in  personal  actions.  (Ibid.)  The  contrary  was  held  by 
Malins,  V.C.,  in  Noyes  v.  Crawley,  10  Ch.  D.  31. 

When  the  defendant  .simply  stated  that  he  *'  put  the  plaintiffs 
to  the  proof  of  the  several  allegations  in  their  statement  of 
claim,''  it  was  held  insufficient,  and  that  they  were  entitled  to 
judgment  without  adducing  any  evidence  in  support  of  their  case. 
(Harris  v.  Gamble,  7  Ch.  D.  877  ;  and  see  Butter  v.  TregerU,  41 
L.  T.  16 ;  12  Ch.  D.  758. 

19.  No  pleading^,  not  being  a  petition  or  summons,  Departure  in 
shall,  except  by  way  of  amendment,  raise  any  new  p****^*^- 
ground  of  claim  or  contain  any  alleg'ation  of  fact  in- 
consistent with  the  previous  pleadings  of  the  party 
pleading  the  same. 

Where  a  statement  or  claim  alleged  a  contract  between  A.  and 
B.,  and  the  reply  set  forth  that  although  on  the  face  of  it,  it 
appeared  a  contract  between  A.  and  C,  yet  in  reality  it  was  a 
contract  between  A.  and  6.,  as  the  name  of  C.  was  placed  in  the 
body  of  the  contract  for  that  of  B.  by  mutual  mistake,  held  no 
departure.  A  second  pleading  must  add  some  fact  to  those  con- 
tained in  the  first,  in  support  of  and  not  in  contradiction  to  it. 
(Bredauer  v.  Bariuick,  24  W.  B.  901.)  It  must  not  set  up  fresh 
claims  for  damages.  (Williamson  v.  L.  <&  N,  W,  By^  12  Ch.  D. 
787.) 

L 


146 


Ord,  XIX.  Pleading  Generally. 


Specific 

deuial 

neceoMry. 


To  a  defence  of  coverture  it  is  no  departure  to  reply  that  plain- 
tiff is  unaware  of  the  coverture,  that  derendaiit  had  obtained  credit 
hy  representing  herself  as  entitled  to  an  annuity,  and  that  in  point 
of  fact  she  has  an  annuity  under  a  separation  deed.  {CoUeUe  v. 
Dickinson,  26  W.  R.  403. 

20.  It  shall  not  be  sufficient  for  a  defendant  in  bis 
defence  to  deny  generally  the  facts  alleged  by  the 
statement  of  claim,  or  for  a  plaintiff  in  his  reply  to 
deny  generally  the  fects  alleged  in  a  defence  by  way 
of  counter-claim,  but  each  party  must  deal  specmcally 
with  each  allegation  of  tact  of  which  he  does  not 
admit  the  truth. 

It  is  irregular  for  the  plaintiffs  to  reply  to  the  allegations  of  the 
defendant's  counter-claim  by  a  simplejoinder  of  issue.  The  allega- 
tions in  the  counter-claim  should  be  specifically  dealt  with. 
{Benbow  v.  Low,  13  Ch.  D.  563.)  Bolfe  v.  Maclaren,  3  Ch.  D. 
106,  has  been  quoted  as  affirming  the  contrary :  but  on  considera- 
tion of  the  judgment  it  seems  to  have  gone  on  the  special  circum- 
stances of  the  case.  The  whole  object  of  {headings  is  to  bring 
tbe  parties  to  an  issue,  and  the  meaning  of  the  Rules  of  Order  XIX. 
was  to  prevent  the  issue  being  enlarged,  which  would  prevent 
either  part^  from  knowing  when  the  cause  came  on  for  trial  what 
the  real  point  to  be  discussed  and  decided  was.  (Jessel,  M.  R., 
in  Thorp  V.  Holdstoorth,  3  Ch.  D.  639.)  These  observations 
seem  peculiarly  applicable  to  Rules  17,  20,  and  22.  Where  at 
the  trial  of  an  action  the  Juds:e  who  tries  the  case  is  of  opinion 
that  any  issue  is  not  sufficiently  or  specifically  raised  by  the 
pleadings,  it  is  a  matter  entirely  in  his  discretion  whether  a  pro- 
per case  for  amendment  has  been  made  out.  "  The  Court,*'  says 
James,  L.  J.,  "  ought  to  be  very  chary  in  interfering."  {Btprd  v. 
Nunn.  7  Ch.  D.  284.) 

xoinder  of  Ql.  Subject  to  the  last  preceding  rule,  the  plaintiff 
by  his  reply  may  join  issue  upon  the  defence,  and  each 
party  in  nis  pleading,  if  any,  subsequent  to  reply, 
may  joii^  issue  upon  the  previous  pleading.  Such 
joinder  of  issue  shall  operate  as  a  denial  of  every 
material  allegation  of  fact  in  the  pleading  upon  which 
issue  is  joined,  but  it  may  except  any  facts  which  the 
party  may  be  willing  to  admit,  and  shall  then  operate 
as  a  denial  of  the  facts  not  so  admitted. 


Denial  miift 
Qot  be 
evasive. 


22.  When  a  party  in  any  pleading  denies  an  alle- 
gation of  fact  in  the  previous  pleading  of  the  oppo- 
site party,  he  must  not  do  so  evasively,  but  answer 
the  point  of  substance.  Thus,  if  it  be  alleged  that  he 
received  a  certain  sum  of  money,  it  shall  not  bie  suffi- 
cient to  deny  that  he  received  that  particular  amount, 
but  he  must  deny  that  he  received  that  sum  or  any 
part  thereof,  or  else  set  out  how  much  he  received. 
And  so  when  a  matter  of  fact  is  alleged  with  divers 
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circumstances,  it  shall  not  be  sufficient  to  deny  it  as 
alleged  along  with  those  circumstances,  but  a  fair  and 
substantial  answer  must  be  given. 

If  the  answer  be  not  considered  substantial,  the  party  shall  have 
leave  to  amend  unless  he  has  been  guilty  of  mcUa  fides,  or  that 
the  other  side  cannot  be  restored  to  his  former  or  an  equally  good 
position.    {TOdesley  v.  Ha/rpery  10  Ch.  D.  393.) 

23.  When  a  contract  is  alleged  in  any  pleading,  a  uiepiuty  to 
bare  denial  of  the  contract  by  the  opposite  party  shall  ^eiSeSl**"^ 
be  construed  only  as  a  denial  of  the  making  of  the 
contract  in  fact,  and  not  of  its  legality  or  insufficiency 

in  law,  whether  with  reference  to  the  Statute  of 
Frauds  or  otherwise. 

A  defendant  mnst  not  only  plead  the  statute,  but  must  set  out 
facts  which  will  bring  his  case  within  it.  ( Pidlen  v.  Snelus,  48 
L.  J.  394;  Clarke  v.  CaJlaw,  46  L.  J.  53;  Wake'ee  v.  Davis,  25 
W.  R.  60.  And  see  the  observations  of  Cairns,  L.  C,  in  Daw- 
Hns  Y.  Lord  Penrhyn,  in  4  App.  Cases  59,  note  to  Rule  18,  ante. 

24.  Wherever  the  contents  of  any  document  are  Effect  of 
material,  it  shall  be  sufficient  in  any  pleading  to  state  ^*J^y  ^^^J^, 
the  effect  thereof  as  briefly  as  possible,  without  set- 
ting out  the  whole  or  any  part  thereof  unless  the 

precise  words  of  the  document  or  any  part  thereof 
are  material. 

25.  Wherever  it  is  material  to  allege  malice,  frau-  Malice, 
dulent  intention,  knowledge,  or  other  condition  of  ""  ' 
the  mind  of  any  person,  it  shall  be  sufficient  to  allege 

the  same  as  a  fact  without  setting  out  the  circum- 
stances from  which  the  same  is  to  be  inferred. 

26.  Wherever  it  is  material  to  allege  notice  to  any  Notice,  how 
person  of  any  fact,  matter,  or  thing,  it  shall  be  suffi-  ***®^* 
cient  to  allege  such  notice  as  a  fact,  unless  the  form 

or  the  precise  terms  of  such  notice  be  material. 

27.  Wherever  any  contract  or  any  relation  between  Contract 
any  persons  does  not  arise  from  an  express  agree-  iJJmTetters 
ment,  but  is  to  be  implied  from  a  series  of  letters  or  JJ^JJ"^®'**' 
conversations,  or  otherwise  from  a  number  of  circum- 
stances, it  shall  be  sufficient  to  allege  such  contract 

or  relation  as  a  fact,  and  to  refer  generally  to  such 
letters,  conversations,  or  circumstances  without  setting 
them  out  in  detail.  And  if  in  such  case  the  person  so 
pleading  desires  to  rely  in  the  alternative  upon  more 
contracts  or  relations  than  one  as  to  be  implied  from 
such  circumstances^  he  may  state  the  same  in  the 
alternative. 

l2 
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tioo8°of'5aw.  ^^'  Neither  party  need  in  any  pleading  allege  any 
matter  of  fact  which  the  law  presumes  in  his  favour 
or  as  to  which  the  burden  of  proof  lies  upon  the  other 
side,  unless  the  same  has  first  been  specifically  denied. 
[Kg, — Consideration  for  a  bill  of  exchange  where 
the  plaintiff  sues  only  on  the  bill,  and  not  for  the 
consideration  as  a  substantive  ground  of  claim.] 

hi'dSiSrict*'       ^^'  Where  an  action  proceeds  in  a  district  registry 
regist^.       all  pleadings  and  other  documents  required  to  be  filed 
shall  be  filed  in  the  district  registry. 

MwS!i879  ^^^'  ^^^^  ^  cause  in  the  Chancery  Division  is 
proceeding  in  a  district  registry,  all  certificates  of  the 
chief  clerk  and  taxing  masters  and  all  affidavits  and 
other  documents  (required  to  be  filed)  used  in  London 
before  the  Judge  in  Chambers,  or  before  any  taxing 
master  or  referee  of  the  Court,  and  not  already  filed 
in  the  district  registry,  shall  be  filed  in  the  same  office 
as  they  would  have  been  filed  in  if  the  proceedings 
had  originally  commenced  in  London :  and  if  the 
Court  or  Judge  shall  so  direct,  office  copies  thereof 
shall  be  transmitted  to  the  district  registry. 

Preliminary  30.  In  actious  for  damage  by  collision  between 
r^^ya^^na"  vessels,  unless  the  Court  or  a  Judge  shall  otherwise 
order,  each  solicitor  shall,  before  any  pleading  is 
delivered,  file  with  the  proper  officer  a  document  to  be 
called  a  Preliminary  Act,  which  shall  be  sealed  up 
and  shall  not  be  opened  until  ordered  by  the  Court  or 
a  Judge,  and  which  shall  contain  a  stateinent  of  the 
following  particulars  : — 

(«.)  The  names  of  the  vessels  which  came  into  col- 
lision and  the  names  of  their  masters. 
(p,)  The  time  of  the  collision, 
(c.)  The  place  of  the  collision. 
(d,)  The  direction  of  the  wind. 
(e.)  The  state  of  the  weather. 
(/*.)  The  state  and  force  of  the  tide. 
(^.)  The  course  and  speed  of  the  vessel  when  the 

other  was  first  seen. 
{h.)  The  lights,  if  any,  carried  by  her, 
(i.)  The  distance  and  bearing  of  the  other  vessel 

when  first  seen. 
{k.)  The  lights,  if  any,  of  the  other  vessel  which 

were  first  seen. 
(/.)  Whether  any  lights  of  the  other  vessel,  other 
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than  those  first  seen,  came  into  view  before 
the  collision. 
(m.)  What  measures  were  taken,   and  when,  to 

avoid  the  collision, 
(n.)  The  parts  of  each  vessel  which  first  came  into 

contact. 
If  both  solicitors  consent,  the  Court  or  a  Jud&pe 
may  order  the  preliminary  acts  to  be  opened  and  the 
evidence  to  be  taken  thereon  without  its  being  necessary 
to  deliver  any  pleadings. 

In  actions  against  the  shipowner,  hy  the  owner  of  the  cargo, 
this  rule  does  not  apply.  {The  John  Boyne,  25  W.  R.  766.)  As  to 
the  practice  in  Vice-Admiralty  Courts,  see  The  Norma,  35  L.  T. 
418. 

ORDER  XX. 

Pleading  Matters  arisinq  pending  the 

Action. 

1.  Any  ground  of  defence  which  has  arisen  after  S^^dSwiwd'. 
action  brought,  but  before  the  defendant  has  delivered 

his  statement  of  defence,  and  before  the  time  limited 
for  his  doing  so  has  expired,  may  be  pleaded  by  the 
defendant  in  his  statement  of  defence,  either  alone  or 
together  with  other  grounds  of  defence.  And  if^ 
after  a  statement  of  defence  has  been  delivered,  any 
ground  of  defence  arises  to  any  set-otf  or  counter- 
claim alleged  therein  by  the  defendant,  it  may  be 
pleaded  by  the  plaintiff  in  his  reply,  either  alone  or 
together  with  any  other  ground  of  reply. 

A  counter-claim  arising  after  action  brought  should  be  so  stated 
in  the  pleadings.    {Ellis  v.  Munsan^  35  L.  T.  585.) 

2.  Where  any  ground  of  defence  arises  after  the  f^^^}^*^' 
defendant  has  delivered  a  statement  of  defence,  or  Uvered. 
after  the  time  limited  for  his  doing  so  has  expired, 

the  defendant  may,  and  where  any  ground  of  defence 
to  any  set-off  or  counter-claim  arises  after  reply,  or 
after  the  time  limited  for  delivering  a  reply  has  ex- 
pired, the  plaintiff  may,  within  eight  days  after  such 
ground  of  defence  has  arisen,  and  by  leave  of  the 
Court  or  a  Judge,  deliver  a  further  defence  or  further 
reply,  as  the  case  may  be,  setting  forth  the  same. 

3.  Whenever  any  defendant,  in  his  statement  of  ^JjJ^^"'®"  **^ 
defence,  or  in  any  further  statement  of  defence  as  in 

the  last  rule  mentioned,  alleges  any  ground  of  defence 
which  has  arisen  after  the  commencement  of  the 
action,  the  plaintiff  may  deliver  a  confession  of  such 
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wmUnw^S  ^®^®^<5^>  which  confession  may  be  in  the  Form  No.  2 
in  Appendix  (B)  hereto,  with  such  variations  as  cir- 
cumstances may  require,  and  he  maj  thereupon  sign 
judgment  for  his  costs  up  to  the  time  of  the  pleading 
of  such  defence  unless  tne  Court  or  a  Judge  shall, 
either  before  or  after  the  delivery  of  such  confession, 
otherwise  order. 

In  Foster  v.  Oamgee^  1  Q.  B.  D.  666,  the  defendant  pleaded 
the  bankraptcy  of  the  plaintiff;  it  was  held  that  the  plaintiff  was 
entitled  to  his  costs  under  this  rule  up  to  the  plea. 

A  plea  of  payment  after  action  brought  is  not  a  "  defence**  to 
which  this  rule  applies.  {Callander  v.  Hawkins,  2  C.  P.  D.  592.> 

Pleading  matter  after  action  brought  must  be  so  stated.  {EUi* 
V.  Mumm,  35  L.  T.  685). 


ORDER    XXI. 

Statement  of  Claim. 

Deliver  of  1.  Subject  to  Rules  2  and  3  of  this  Order,  the 
delivery  of  statements  of  claim  shall  be  regulated  as 
follows : — 

{a.)  If  the  defendant  shall  not  state  that  he  does 
not  require  the  delivery  of  a  statement  of 
claim,  the  plaintill'  shall,  unless  otherwise 
ordered  by  the  Court  or  a  Judge,  deliver  it 
within  six  weeks  from  the  time  of  the  de- 
fendant's entering  his  appearance, 
(ft.)  The  plaintiif  may,  if  he  think  fit,  at  any  time 
after  the  issue  of  the  writ  of  summons, 
deliver  a  statement  of  claim,  with  the  writ 
of  summons  or  notice  in  lieu  of  writ  of  sum- 
mons, or  at  any  time  afterwards,  either 
before  or  after  appearance,  and  although 
the  defendant  may  have  appeared  and  stated 
that  he  does  not  require  th^  delivery  of  a 
statement  of  claim  :  Provided  that  in  no 
case  where  a  defendant  has  appeared  shall  a 
statement  be  delivered  more  tnan  six  weeks 
after  the  appearance  has  been  entered  unless 
otherwise  ordered  by  the  Court  or  a  Judge. 
(c.)  Where  a  plaintiff  delivers  a  statement  of 
claim  without  being  required  to  do  so,  the 
Court  or  a  Judge  may  make  such  order  &s  to 
the  costs  occasioned  thereby  as  shall  seem 
just,  if  it  appears  that  the  delivery  of  a 
statement  of  claim  was  unnecessary  or  im- 
proper. 
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In  Vice- Chancellor  Malins'  Court.  In  administration  actions 
where  there  is  an  intestacy,  or  where  the  plaintiffs  are  creditors, 
and  therefore  presumably  the  only  thing  to  be  done  is  to  ascertain 
the  debts  and  distribute  the  assets :  no  statement  of  claim  need  be 
prepared.  But  where  there  are  parties  interested  under  a  will,  and 
where  it  is  desired  to  take  a  decree,  short  in  the  first  instance,  a 
statement  of  claim  ought  to  be  put  in.  (Breton  v.  Mockett^  W.  N. 
1875,265.) 

Similarly  in  an  action  to  have  the  trust  of  an  indenture  carried 
out,  although  the  def<ndant  had  stated  that  he  did  not  require  one. 
(Boyes  v.  Cook^  W.  N.  1876,  28.)  These  two  principles  seem  to 
regulate  the  present  practice,  and  Qreeny.  Ccl^,  1  Ch.D.693,and 
Taylor  v.  Atckett,  W.  N.  1875,  193,  when  carefully  considered, 
do  not  appear  to  contain  anything  to  the  contrary. 

If  the  plaintiff  does  not  deliver  his  statement  of  claim  within  the 
six  weeks  allowed,  the  defendant  may  move  under  Order  XXIX. 
Rule  1,  to  have  the  action  dismissed  for  want  of  prosecution. 

2.  In  Probate  actions  the  plaintiflF  shall^  unless  in  Probate 
otherwise  ordered  by  the  Court  or  a  Judge,  deliver  •*'**^°*- 
his  statement  of  claim  within  six  weeks  irom  the 

entry  of  appearance  by  the  defendant,  or  from  the 
time  limited  for  his  appearance,  in  case  he  has  made 
default ;  but  where  the  defendant  has  appeared  the 
plaintiff  shall  not  be  compelled  to  deliver  it  imtil  the 
expiration  of  eight  days  after  the  defendant  has  filed 
his  affidavit  as  to  scripts. 

3.  In  Admiralty  actions  in  rem  the  plaintiff  shall,  in  Admiraitj 
within  twelve  days  from  the  appearance  of  the  defen-  *°**®°"' 
dant,  deliver  his  statement  of  claim. 

4.  Where  the  writ  is  specially  indorsed,  and  the  Notice,  in 
defendant  has  not  dispensed  with  a  statement  of  ^*' 
claim,  it  shall  be  sufficient  for  the  plaintiff  to  deliver 

as  his  statement  of  claim  a  notice  to  the  effect  that 
his  claim  is  that  which  appears  by  the  indorsement 
upon  the  writ,  unless  the  Court  or  a  Judge  shall 
order  him  to  deliver  a  further  statement.  Such 
notice  may  be  either  written  or  printed  or  partly 
written  and  partly  printed,  and  may  be  in  the  Form 
No.  3  in  Appendix  (B)  hereto,  and  shall  be  marked 
on  the  face  in  the  same  manner  as  is  required  in  the 
case  of  an  ordinary  statement  of  claim.  And  when 
the  plaintiff  is  ordered  to  deliver  such  further  state- 
ment it  shall  be  delivered  within  such  time  as  by  such 
order  shall  be  directed,  and  if  no  time  be  so  limited 
then  within  the  time  prescribed  by  Rule  1  of  this  Order 

Where  an  application  has  heen  made  under  Order  XIV.  Rule  1, 
and  the  Master  has  indorsed  the  summons  "no  order,"  or  has  given 
express  leave  to  defend,  the  defence  must  he  put  in  within  eight 
days  under  Order  XXII.  Rule  3.  {Margate  Pier  Co.  v.  Ferry,  W.  N, 
1876, 52). 
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This  notice  will  make  the  indorsement  on  the  writ  eqnival^it  to 
a  statement  of  claim,  and  defendant  is  entitled  to  demur  to  it. 
(Bobertson  v.  Howard,  3  C.  P.  D.  280). 


ORDER  XXII. 

Defence. 

dei?veli^  1.  Where  a  statement  of  claim  is  delivered  to  a 

defendant  he  shall  deliver  his  defence  within  eight 
days  from  the  delivery  of  the  statement  of  claim,  or 
from  the  time  limited  tor  appearance,  whichever  shall 
be  last,  unless  such  time  is  extended  by  the  Court  or 
a  Judge. 

It  is  irregnlar  to  extend  the  time  by  consent  witbont  an  order 
for  that  purpose.  Neyertfaeless,  where  there  were  several  defen- 
dants, of  whom  one  had  obtained  an  extension  in  this  manner 
without  the  knowledge  of  his  co-defendants,  Jessel,  M.  B.,  refused 
to  consider  the  pleadings  closed,  and  allow  them  to  have  the 
action  dismissed  for  want  of  prosecution  under  Order  XXXYI., 
Rule  4a.    {Ambraise  v.  Evelyn,  11  Ch.  D.  759). 

Where  the  defendant  obtains  an  order  for  extending  his  time 
for  *'  delivery  of  defence,"  if  the  plaintiff  wish  to  prevent  him  from 
demurring,  he  should  have  the  order  framed  as  in  Hodges  ▼. 
Hodges,  2  Ch.  D.  112. 

For  defences  arising  during  the  pendency  of  tb»  action,  Bee 
Order  XX.,  ante. 

Where  claim     2.  A  defendant  who  has  appeared  in  an  action  and 
not  required,  g^^^^^j  ^\^^^  jjg  j^^g  jj^^  require  the  delivery  of   a 

statement  of  claim,  and  to  whom  a  statement  of  claim 
is  not  delivered,  may  deliver  a  defence  at  any  time 
within  eight  days  after  his  appearance,  unless  such 
time  is  extended  by  the  Court  or  a  Judge. 

In  Hooper  v.  CHles,  W.  N.  1876,  10,  Lindley,  J.,  in  Chambers, 
has  held  tnat  a  defendant  is  not  bound  to  deliver  any  defence 
when  he  has  given  notice  under  this  rule  and  no  statement  of 
claim  has  been  delivered.  With  regard  to  this,  it  is  to  be  observed 
it  does  not  follow  th&t  because  the  defendant  is  well  aware  of  what 
the  plaintiff's  cause  of  action  is,  that  conversely  the  plaintiff  should 
know  what  the  defence  is  which  he  has  to  meet.  It  will  be 
safest  therefore  in  case  there  is  any  doubt  as  to  the  nature  of  the 
deience  about  to  be  set  up,  for  the  plaintiff  to  deliver  a  statement 
of  claim  after  the  expiration  of  the  8  days  allowed. 

Leave  to  3.  Where  leave  has  been  given  to  a  defendant  to 

**'^'^"**  defend  under  Order  XIV.,  Rule  1,  he  shall  deliver 
his  defence,  if  any,  within  such  time  as  shall  he 
limited  by  the  order  giving  him  leave  to  defend,  or  if  no 
time  is  thereby  limited,  then  within  eight  days  after 
the  order. 
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Where  a  master  has  indorsed  the  sammons  "  No  order,"  it  is 
equivalent  to  giving  leave  to  defend.    {Margate  Pier  Co.  v.  Perry ^ 

W.  N.  1876, 52.) 

4.  Where  the  Court  or  a  Judge  shall  be  of  opinion  JjJ^*^ 
that  any  allegations  of  fact  denied  or  not  admitted  by  admit, 
the  derence  ought  to  have  been  admitted,  the  Court 

may  make  such  order  as  shall  be  just  with  respect  to 
any  extra  costs  occasioned  by  their  having  been 
denied  or  not  admitted. 

5.  Where  a  defendant  by  his  defence  sets  up  any  Ptrtj 
counter-claim  which  raises  questions  between  himself  by^^antlJf- 
and  the  plaintiff,  along  with  any  other  person  or  claim, 
persons,  he  shall  add  to  the  title  of  his  defence  a 
iiirther  title  similar  to  the  title  in  a  statement  of  com- 
plaint, setting  forth  the  names  of  all  the  persons  who, 

if  such  counter-claim  were  to  be  enforced  by  cross 
action,  would  be  defendants  to  such  cross  action,  and 
shall  deliver  his  defence  to  such  of  them  as  are  parties 
to  the  action  within  the  period  within  which  he  is 
required  to  deliver  it  to  the  plaintiff. 

It  is  not  necessary  that  the  questions  mentioned  in  this  mle 
shoald  arise  out  of  the  same  cause  of  action.  If  the  questions 
raised  in  the  counter-claim  would  have  formed  a  good  cause  of 
action  in  a  cross  action,  brought  by  the  actual  defendant  against 
the  actual  plaintiff  and  some  other  person,  that  person  may  be  made 
party  to  the  existing  suit  by  counter-claim.  {^Turner  v.  Hednes- 
fvrd  Gas  Oo.,  3  Ex.  D.  145 ;  Deary.  Sworder,  4,  Ch. D.  476.) 

A  counter-claim  must  claim  relief  against  the  plaintiff,  and  he 
must  be  a  party  to  it.     (Harris  v.  Gamble,  6  Ch.  D.  748.) 

The  defendant  must  not  bring  a  third  party  before  the  Court, 
unless  the  relief  claimed  against  him  is  connected  with  the  sub^ 
ject-matter  of  the  action.     (Padtoick  v.  Scott,  2  Ch.  D.  736.) 

And  further  as  to  bringing  in  third  parties,  see  Order  XVI., 
Rules  17-21,  ante, 

A  counter-claim  should  state  that  it  is  so  pleaded,  Order  XIX., 
Rule  10,  ante, 

6.  Where  any  such  person  as  in  the  last  preceding  Third  p»rty, 
Rule  mentioned  is  not  a  party  to  the  action,  he  shall  nSJied.™ 
be  summoned  to  appear  by  being  served  with  a  copy 

of  the  defence,  and  such  service  shall  be  regulated  by 
the  same  Rules  as  are  hereinbefore  contained  with 
respect  to  the  service  of  a  writ  of  summons,  and  every 
detiBnce  so  served  shall  be  indorsed  in  the  Form  No. 
4  in  Appendix  (B.)  hereto  or  to  the  like  effect. 

7.  Any  person  not  a  defendant  to  the  action,  who  Appearance 
is  served  with  a  defence  and  counter-claim  as  afore-  ^?'*^ 
said,  must  appear  thereto  as  if  he  had  been  served 

with  a  writ  of  summons  to  appear  in  an  action. 
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SSf^iSrt  ^*  "^^y  person  named  in  a  defence  as  a  party  tx)  a 
counter-claim  thereby  made  may  deliver  a  reply  within 
the  time  within  whicn  he  might  deliver  a  defence  if  it 
were  a  statement  of  claim. 

conntOT-  9.  Where  a  defendant  by  his  statement  of  defence 

excluded'  dets  up  a  counter-claim,  if  the  plaintiff  or  any  other 
person  named  in  manner  aforesaid  as  party  to  such 
counter-claim  contends  that  the  claim  thereby  raised 
ought  not  to  be  disposed  of  by  way  of  counter-claim, 
but  in  an  independent  action,  he  may  at  any  time 
before  reply,  apply  to  the  Court  or  a  Judge  for  an 
order  that  such  counter-claim  may  be  excluded,  and 
the  Court  or  a  Judge  may,  on  the  tearing  of  such  ap- 
plication, make  sucn  order  as  shall  be  just 

This  is  a  matter  chiefly  in  the  discretion  of  the  Judge.  (JSug- 
gons  V.  Tweed,  10  Ch.  D.  359.) 

Where  a  husband  has  been  made  a  mere  formal  defendant  in 
an  action  against  the  wife's  separate  estate,  he  may  take  advan- 
tage of  his  position  to  put  in  a  counter-claim  on  his  own  account, 
raising  a  perfectly  different  cause  of  action  (Hodaon  v.  Mochi, 
8  Ch.  D.  669),  provided  of  coui-se  that  it  can  be  conveniently 
diHposed  of  in  the  same  action.  (See  Order  XXII.,  Jiule  5,  and 
XIX.  3,  and  notes  thereto,  ante.) 

10.  Where  in  any  action  a  set-off  or  ccmnterclaim 
is  established  as  a  defence  against  the  plaintiffs  claim, 
the  Court  may,  if  the  balance  is  in  favour  of  the  de- 
fendant, give  judgment  tor  the  defendant  for  such 
balance,  or  may  otherwise  adjudge  to  the  defendant 
such  relief  as  he  may  be  entitled  to  upoil  the  merits 
of  the  case. 

The  "  balance"  here  mentioned  means  the  balance  found  to  be 
due  upon  the  hearing  of  the  action.  (Rolfe  v.  Madaren,  3  Ch. 
D.  106.) 

11.  In  Probate  actions  the  party  opposing  a  will 
may,  with  his  defence,  give  notice  to  the  party  setting 
up  the  will  that  he  merely  insists  upon  the  will  being 
proved  in  solemn  form  of  law,  and  only  intends  to 
cross-examine  the  witnesses  produced  in  support  of 
the  will,  and  he  shall  thereupon  be  at  liberty  to  do 
so,  and  shall  be  subject  to  the  same  liabilities  in  re- 
spect of  costs  as  he  would  have  been  under  similar 
circumstances  according  to  the  practice  of  the  Court 
of  Probate. 


Defeiidaiit 
may  have 
jndprment 
for  balance. 


Probate 
actions. 
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ORDER  XXIII. 
Discontinuance. 
1.  The  plaintiff  may,  at  any  time  before  receipt  of  grnotkjc, 
the  defendant's  statement  of  defence,  or  after  the  re-  fence! 
ceipt  thereof  before  taking  any  other  proceeding  in  the 
action  (save  any  interlocutory  application),  by  notice 
in  writing,  wholly  discontinue  his  action  or  withdraw 
any  part  or  parts  of  his  alleged  cause  of  complaint, 
and  thereupon  he  shall  pay  the  defendant's  costd  of 
the  action,  or,  if  the  action  be  not  wholly  discontinued, 
the  defendant's  costs  occasioned  by  the  matter  so 
withdrawn.     Such  costs  shall  be  taxed,  and  such  dis- 
continuance or  withdrawal,  as  the  case  may  be,  shall 
not  be  a  defence  to  any  subsequent  action.     Save  as  ^i«»^«. 
in  this  Rule  otherwise  provided,  it  shall  not  be  com- 
petent for  the  plaintiff  to  withdraw  the  Record  or 
oiscontinue  the  action  without  leave  of  the  Court  or 
a  Judge  ]  but  the  Court  or  Judge  may,  before,  or  at, 
or  after  the  hearing  or  trial,  upon  such  terms  as  to 
costs,  and  as  to  any  other  action,  and  otherwise  as 
may  seem  fit,  order  the  action  to  be  discontinued,  or 
any  part  of  the  alleged  cause  of  complaint  to  be  struck 
out.    The  Court  or  a  Judge  may,  in  like  manner,  Detence  may 
and  with  the  like  discretion  as  to  terms,  upon  the  d?aJl!i*^n 
appHcation  of  the  defendant,  order  the  whole  or  any  tenng. 
part  of  his  alleged  grounds  of  defence  or  counter-claim 
to  be  withdrawn  or  struck  out,  but  it  shall  not  be 
competent  to  a  defendant  to  withdraw  his  defence,  or 
any  part  thereof,  without  such  leave. 

A  letter  from  plaiDtifis'  solicitors  to  defendants'  solicitors, 
announcing  that  tney  are  instructed  to  proceed  no  further,  is 
Bofficient  notice  of  discontinuance.  {The  Pomeranian  39  L.  T. 
642.)  Where  the  finding  of  an  arbitrator  substantial! j  amounts 
to  a  verdict  in  favour  of  the  defendant,  he  is  entitled  to  judgment, 
and  the  plaintiff  is  not  entitled  to  discontinue  the  action. 
[Stahlschmidt  Y,  Walfard,  4  Q.  B.  D.  217.)  Nor  is  a  plaintiff, 
who  has  obtained  an  interim  injunction  upon  the  usual  under- 
taking as  to  damages,  allowed  to  discontinue  without  paying  the 
damages  to  whi<:h  he  has  rendered  himself  liable.  (Newcomen  v. 
Coulsonj  7  Ch.  D.  764.)  And  where  the  plaintiffs  abandoned 
their  statement  of  claim,  except  with  regard  to  two  issues,  it  was 
held  that  the  defendants  were  entitled  to  an  actual  and  not  to  a 
future  and  contingent  discontinuance  of  the  action,  as  to  all 
matters  not  covered  bv  those  issues.  {The  Eirma  Silver  Mining 
Go.  T.  Qrcmty  11  Ch.  *D.  930.) 

2.  When  a  cause  has  been  entered  for  trial,  it  may  withdrawal 
be  withdrawn  by  either  plaintiff  or  defendant,  upon  E^8^"*Dec*. 
producing  to  the  proper  officer  a  consent  in  writing,  ^^^' 
signed  by  the  parties. 
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Costs. 
Jane,  1876. 


2a.  A  defendant  may  sigfn  judgment  for  the  costs 
of  an  action  if  it  is  wholly  discontinued^  or  for  the 
costs  occasioned  by  the  matter  withdrawn,  if  the  action 
be  not  wholly  discontinued. 


Time  for 

delivery. 


Pleadinfrs 
after  reply. 


Time  for 
delivery. 


ORDER  XXIV. 
Reply  and  Subsequent  Pleadings. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  within 
three  weeks  after  the  defence  or  the  last  of  the  de- 
fences shall  have  been  delivered,  unless  the  time  shall 
be  extended  by  the  Court  or  a  Judge. 

Plaintiff  is  entitled  to  reply  by  traverse  or  confession  and  avoid- 
ance, or  both  combined.  {McUl  Y.Eve,  4  Ch.  D.  341.)  It  shodd 
not  set  up  a  fresh  claim,  for  damages.  ( Williamson  v.  L.&  N.W. 
Ry.  Co.,  12  Ch.  D.  787.)   And  see  Order  XIX.,  Rule  19,  arde,  note. 

2.  No  pleading  subsequent  to  reply  other  than  a 
joinder  of  issue  shall  be  pleaded  without  leave  of  the 
Court  or  a  Judge,  and  then  upon  such  terms  as  the 
Court  or  Judge  shall  think  fit. 

3.  Subject  to  the  last  preceding  Rule,  every  plead- 
ing subsequent  to  reply  shall  be  delivered  within  four 
days  after  the  delivery  of  the  previous  pleading,  un- 
less the  time  shall  be  extended  by  the  Court  or  a 
Judge. 


Joinder  of 
issae. 


ORDER  XXV. 

Close  of  Pleadings. 

As  soon  as  either  party  has  joined  issue  upon  any 
pleading  of  the  opposite  party  simply  without  adding 
any  fiirther  or  other  pleading  thereto,  the  pleadings 
as  between  such  parties  shall  be  deemed  to  be  closed. 

Pleadings  may  also  he  deemed  to  he  closed  hj  default  under 
Order  XXIX.,  Kule  12. 


Settlement 
of. 


ORDER  XXVI. 

Issues. 

Where  in  any  action  it  appears  to  a  Judge  that  the 
statement  of  claim  or  defence  or  reply  does  not  suffi- 
ciently define  the  issues  of  tact  in  dispute  between 
the  parties,  he  may  direct  the  parties  to  prepare 
issues,  and  such  issues  shall,  if  the  parties  differ,  be 
settled  by  the  Judge. 
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ORDER  XXVII. 

Amendment  of  Pleadings. 

1.  The  Court  or  a  Judge  may,  at  any  stage  of  the  ?^*^ 
proceedings,  allow  either  party  to  alter  his  statement 
of  claim  or  defence  or  reply,  or  may  order  to  be  struck 
out  or  amended  any  matter  in  such  statements 
respectively  which  may  be  scandalous,  or  which  may 
tend  to  prejudice,  embarrass,  or  delay  the  fair  trial  of 
the  action,  and  aU  such  amendments  shall  be  made  as 
may  be  necessary  for  the  purpose  of  determining  the 
real  questions  or  question  in  controversy  between  the 
parties. 

If  a  pleading  be  very  prolix,  and  calculated  to  embarrass  the 
opposite  party,  it  will  be  ordered  to  be  struck  out,  with  liberty  to 
put  in  a  new  one.  {Davy  v.  Garrett,  7  Ch.  D.  473 ;  Williamson 
y.  London  &  North-  Western  Railway  Co.,  27  W.  R.  724)  ;  or 
irrelevant  or  scandalous  {Cashin  v.  Oraddock,  3  Ch.  D.  376; 
Blake  v.  The  Albion  Life  Assurance  Co.,  24.  W.  R.  677.) 

The  Court  will  not,  as  a  rule,  interfere  with  the  discretion  of  the 
Judge.  {Golding  v.  The  Wharton  SaUworks  Co.,  1  Q.  B.D.  374; 
Watson  V.  Bodwdl,  3  Ch.  D.  380.) 

MMtt'^rs  of  law,  which  might  be  raised  on  demurrer,  should  Matterg  of 
not  le  pleaded,  for  they  are  liable  to  be  struck  out  as  embarrassing. 
Stakes  V.  Grant,  '4  C.  P.  D.  25.) 

In  GoUette  v.  Goode,  7  Ch.  D.  842,  Fry,  J.,  refused  to  allow  an 
amendment  upon  a  state  of  facts  first  appearing  at  the  trial,  for  the 
mere  purpose  of  enablias:  the  defendant  to  raise  a  purely  technical 
objection  to  the  plaintiff's  title  to  sue. 

Where  an  equitable  defence  was  framed  in  much  the  same 
manner  as  an  answer  to  a  bill  used  to  be  drawn,  the  Court  declined 
to  strike  it  out  as  embarrassing  though  they  considered  it  very 
prolix.  "All  we  could  do,'*  says  Grove,  J.,  "would  be  to  abbreviate 
the  language  and  render  it  more  concise.  This  form  of  pleading 
is  useful  betore  a  Judge  sitting  alone,  and  although  it  may  not  be 
quite  so  convenient  at  a  trial  with  a  jury,  still  I  cannot  think  it  will 
prejudice  the  fidr  trial  of  the  action.'      (Heap  v.  Harris,  2  Q,  B.  D. 

*^)      .  .      . 

In  an  action  by  the  wife  against  her  husband  for  rectification  of  Costs  a^nst 
her  marriage  settlement,  certain  allegations  in  the  statement  of  *****  friend, 
claim  being  held  to  be   scandalous  and  irrelevant,   they   were 
ordered  to  be  struck  out,  and  the  costs  to  be  paid  by  the  wife's 
next  friend  in  the  action.     {Coyle  v.  Gumming,  27  W.  R.  629.) 
Where  fraud  is  alleged  in  the  accounts,  the  pleadings  should  con-  Aoooonts. 
tain  specific  statements  of  l^e  falsifications.   (Mozley  v.  Ootoie,  47 
li.  J.  Ch.  271.)    In  Harbord  v.  Monk,  an  oraer  was  made  for  fur- 
ther and  better  particulars  of  such  charges,  or  that  in  default  the 
paragraphs  containing  them  be  struck  out.     It  was  held  an  in- 
sufficient compliance  with  this  order  to  state  that  all  accounts 
were  untrue,  that  the  improper  and  excessive  charges  appeued  in 
the  accounts,  and  that  the  defendant  was  aware  of  them.  (38  L.  T. 
411.) 

If  admissions  are  pleaded  they  will  be  struck  out.    {Davy  v.  AdmiHuons. 
Garrett,  7  Ch.  D.  473 ;  Askew  v.  The  North-Eastern  Bailtoay 
Co.,  W.  N.,  1876, 238.) 
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ClOMOf 

pteadings. 


Applications 
to  be  by 
summoiif. 


Without 
leave  by 
plaintifl; 
when. 


Bt  defen- 
dant, when. 


In  the  Chesterfield  Co.  v.  Black,  25  W.  R.  409,  Bacon,  V.C.,  gave 
leave  to  amend  the  statement  of  cl^im  after  the  close  of  the  plead- 
ings, and  refused  to  enter  into  the  consideration  of  the  materiality 
of  the  proposed  amendment. 

Applications  under  this  mle  should  be  made  hy  gammons,  and 
not  by  motion ;  if  made  by  motion  the  costs  given  will  not  exceed 
those  of  a  sammons  attended  by  counsel.  {Marriott  v.  Marriott^ 
26  W.  R.  416.) 

As  to  «ettin&^  up  a  new  case,  see  CargiU  v  Bower ^  4  Ch.  D.  78  ; 
Budding  v.  Murdoch,  1  Ch.  D.  42 ;  King  v.  Corke,  1  Ch.  D.  57. 

With  the  necessary  sanction  of  the  Attorney-General  an  action 
has  been  converted  into  an  information  and  action.  (Caldioell  v 
Baaham  Harbour  Co.,  2  Ch.  D.  221.) 

Very  wide  powers  are  also  conferred  under  sec.  24,  sub-sec.  7, 
of  the  Act  of  1873,  and  under  Rule  6,  post. 

2.  The  plaintiiF  may,  without  any  leave,  amend  his 
statement  of  claim  once  at  any  time  hefore  the 
expiration  of  the  time  limited  for  reply  and  hefore 
replying",  or,  when  no  defence  is  delivered,  at  ^ny  time 
hefore  the  expiration  of  four  weeks  from  the  appear- 
ance of  the  defendant  who  shall  have  last  appeared. 

As  to  amendment  of  defence,  see  Boddy  v.  WaU,  Rule  5,  post. 

^.  A  defendant  who  has  set  up  in  his  defence  any 
set-off  or  counter-claim  may,  without  any  lep.ve, 
amend  such  set-off  or  counter-claim  at  any  time  be- 
ibre  the  expiration  of  the  time  allowed  him  for  plead- 
ing to  the  reply,  and  hefore  pleading  thereto,  or  in 
case  there  he  no  reply,  then  at  any  time  before  the 
expiration  of  twenty-eight  days  from  the  filing  of  his 
defence.  ' 

iMsaiiowed,  4.  Where  any  party  has  amended  his  pleading* 
under  either  of  the  last  two  preceding"  Rules,  the 
opposite  party  may,  within  eight  days  after  the  delivery 
to  him  of  the  amended  pleading,  apply  to  the  Court 
or  a  Judge  to  disallow  the  amendment,  or  any  part 
thereof,  and  the  Court  or  Judge,  may,  if  satisfied 
that  the  justice  of  the  case  requires  it,  disallow  the 
same,  or  allow  it  subject  to  such  terms  as  to  costs  or 
otherwise  as  may  seem  just. 

6.  Where  any  party  has  amended  his  pleading" 
under  Rule  2  or  3  of  this  Order,  the  other  party  may 
apply  to  the  Court  or  a  Judge  for  leave  to  plead  or 
amend  his  former  pleading  within  such  time  and 
upon  such  terms  as  may  seem  just. 

Where  a  plaintiff  has  amended  his  statement  of  claim  after 
delivery  of  statement  of  defence,  the  defendant  is  entitled  to 
choose  whether  he  will  obtain  leave  to  amend  his  defeace,  or  put 
in  a  new  defence,  or  proceed  with  his  original  defence.     If  he 


Amendment 
of  opposite 
part/. 
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ndopt  the  last  course,  the  amendments  in  the  statement  of  claim 
will  be  taken  to  he  admitted,  and  the  defence  will  stand  as  an 
answer  ;wo  tanio.     (Boddy  v.  WcM,  7  Ch.  D.  164.) 

6.  In  all  cases  not  provided  for  by  the  preceding:  Application 
Rules  of  this  Order,  application  for  leave  to  amend  ottierwLs. 
any  pleading  may  be  made  by  either  party  to  the 

Court  or  a  Judge  in  Chambers,  or  to  the  Judge  at  the 
trial  of  the  action,  and  such  amendment  may  be 
allowed  upon  siich  terms  as  to  costs  or  otherwise  as 
may  seem  just. 

Leave  will  be  given  to  amend  unless  it  will  work  some  injustice 
to  the  other  side.  ( lUdesley  v.  Harper ^  10  Ch.  D.  398 ;  and  see 
Order  XIX.,  Rule  22,  and  Rule  1  of  this  Order.) 

7.  If  a  party  who  has  obtained  an  order  for  leave  Ftiiure  to 
to  amend   a  pleading   delivered  by   him  does  not  witwn  time, 
amend  the   same  within  the  time  limited  for  that 
purpose  by  the  order,  or  if  no  time  is  thereby  limited, 

then  within  fourteen  days  from  the  date  of  the  order, 
such  order  to  amend  shall,  on  the  expiration  of  such 
limited  time  as  aforesaid,  or  of  such  fourteen  days,  as 
the  case  may  be,  become  ipso  facto  void,  unless  the 
time  is  extended  by  the  Court  or  a  Judge. 

8.  A  pleading  may  be  amended  by  written  altera-  "oj  *<>  *>« 
tions  in  the  pleading  which  has  been  delivered,  and  "**  ** 

by  additions  on  paper  to  be  interleaved  therewith  if 
necessary,  unless  the  amendments  require  the  in- 
sertion of  more  than  144  words  in  any  one  place,  or 
are  so  numerous,  or  of  such  a  nature  tnat  the  making 
them  in  writing  would  render  the  pleading  difficult 
or  inconvenient  to  read,  in  either  of  which  cases 
the  amendment  must  be  made  by  delivering  a  print 
of  the  pleading  as  amended. 

9.  Whenever  any  pleading  is  amended,  such  plead-  ^^"J*^  ^^ 
ing  when  amended  snail  be  marked  with  the  date  of  pleading^ 
the   order,   if  any,   under    which  the  same  is   so 
aiQended,  and  of  Uie  day  on  which  such  amendment 

is  made,  in  manner  following,  viz. :  *^  Amended 
day  of 

10.  Whenever  a  pleading  is  amended,  such  amended  Delivery  of 
pleading  shall  be   delivered  to   the  opposite  party  JiUSfn^. 
within  the  time  allowed  for  amending  the  same. 

11.  The  Court,  or  a  Judge,  may,  at  any  stage  of  R-s^c.  Peb. 
the  proceedings,  allow  the  plaintiff  to  amend  the  writ 

of  summons  in  such  manner,  and  on  such  terms,  as 
may  seem  just. 
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ORDER  XXVIII. 
Demurrer. 

Ground*  fiir.  j^  ^y  party  may  demur  to  any  pleading  of  the 
opposite  party,  or  to  any  part  of  a  pleading  setting 
up  a  distinct  cause  of  action,  ground  of  defence,  set- 
off, counter-claim,  reply,  or  as  the  case  may  be,  on 
the  ground  that  the  mots  alleged  therein  do  not  show 
any  cause  of  action,  or  ground  of  defence  to  a  claim 
or  any  part  thereof,  or  set-off,  or  counter-claim,  or 
reply,  or  as  the  case  may  be,  to  which  effect  can  be 
given  by  the  Court  as  against  the  party  demurring. 

Where  a  defendant  sets  up  mere  matters  of  law  in  his  defence, 
they  may  be  ordered  to  be  struck  out  as  embarassiug.  {Stoke* 
V.  Grant,  4  C.  P.  D.  25.), 

A  specially  indorsed  writ  taken  together  with  a  notice  in  lieu 
of  Btatement  of  claim  under  Order  XXI.  Rule  4,  form  a  "  pleading:'' 
which  may  be  demurred  to.  (Bobertson  v.  Howard,  3  C.  P.  D. 
280. ) 

A  party  may  demur  to  any  portion  of  a  pleading,  provided 
it  is  clear  that  the  portion  demurred  to  shows  no  claim  to  any 
relief,  whether  expressly  prayed  for  or  not.  (  Watson  v.  Hawkins^ 
24  W.  R.  884.)  When  a  demurrer  has  been  overruled  the  same 
point  may  be  taken  at  the  trial,  and  thus  brought  before  the  Court 
of  Appeal.     {Johnasson  v.  Bonlwte,  2  Gh.  D.  298.) 

^dfio!  2.  A  demurrer  shall  state  specifically  whether  it  is 

to  the  whole  or  to  a  part,  and  if  so,  to  what  part,  of 
the  pleading  of  the  opposite  party.  It  shall  state 
some  ground  in  law  for  the  demurrer,  but  the  party 
demurring  shall  not,  on  the  argument  of  the  demurrer, 
be  limited  to  the  ground  so  stated.  A  demurrer  may 
be  in  the  Form  28  in  Appendix  (C)  hereto.  If  there 
is  no  ground,  or  only  a  frivolous  ground  of  demurrer 
stated,  the  Court  or  Judge  may  set  aside  such  de- 
murrer, with  costs. 

As  to  when  the  Statute  of  Limitations  may  be  raised  by  de, 
murrer,  f-c.^  Dmrh-ui^  v.  Lwd  JPetirhyn  and  Moyes  v.  Crawley 
OrHer  XIX.,  Rule  18,  note,  ante.  * 

In  the  Common  Law  Divisions  this  application  is  by  summons  ; 
in  the  Chancery  Division  the  same  course  may  be  followed,  unless 
the  importance  of  the  case  would  seem  to  warrant  it  being  by 
moti(ML 

DcUveryot  3.  A  demurrer  shall  be  delivered  in  the  same 
manner  and  vinthiB  tha  eame  time  as  any  other  plead- 
ing in  the  action. 

Where  a  defendant  has  obtained  an  order  extending  his  time  to 
deliyer  his  defence,  he  can  demur  at  any  time  before  its  expira- 
tion.    {Hodges  v.  Bodges,  2  Ch.  D.  112.) 
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4.  A  defendant  desiring^  to  demur  to  part  of  a  state-  Denmrrer 
ment  of  claim,  and  to  put  in  a  defence  to  the  other  k?^e  puSd- 
part,  shall  combine  such  demurrer  and  defence  in  one  *"«• 
pleading.    And  so  in  every  case  where  a  party  entitled 

to  put  in  a  further  pleading  desires  to  demur  to  part 
of  the  last  pleading  of  the  opposite  party  he  snail 
combine  such  demurrer  and  other  pleading. 

5.  If  the  party  demurring  desires  to  be  at  liberty  Leave  to 
to  plead  as  well  as  demur  to  the  matter  demurred  to,  Semur^ 
lie  may,  before  demurring  apply  to  the  Court  or  ^waMxaaxxxx. 
Judge  for  an  order  giving  him  leave  to  do  so ;  and 

the  Court  or  Judge,  if  satisfied  that  there  is  reasonable 
ground  for  the  demurrer,  may  make  an  order  accord- 
ingly, or  may  reserve  leave  to  him  to  plead  after  the 
demurrer  is  overruled,  or  may  make  such  other  order 
and  upon  such  terms  as  may  be  just. 

In  the  Court  of  Chancery  it  was  almost  a  matter  of  course, 
after  a  demurrer  had  been  argued  and  decided,  and  the  party 
was  desirous  of  putting  in  an  answer,  to  allow  it  to  be  put  in 
if  it  were  at  all  plausible  :  this  practice  will  now  be  followed  in 
the  High  Court.     (5efl  v.  Wilkinson,  26  W.  R.  275.) 

6.  When  a  demurrer  either  to  the  whole  or  part  of^^^^ 
a  pleading  is  delivered,  either  party  may  enter  the 
demurrer  for  argument  immediately,  and  the  party  so 
entering  such  demurrer  shall  on  the  same  day  give 
notice  thereof  to  the  other  party.  If  the  demurrer 
shall  not  be  entered  and  notice  thereof  given  within 

ten  days  after  delivery,  and  if  the  party  whose  plead- 
ing" is  demurred  to  does  not  within  such  time  serve 
an  order  for  leave  to  amend,  the  demurrer  shall  be 
held  sufficient  for  the  same  purposes  and  with  the 
same  result  as  to  costs  as  if  it  had  been  allowed  on 
argument. 

This  Order  should  be  obtained  by  side  bar  motion. 

7.  While  a  demurrer  to  the  whole  or  any  part  of  a  Amendment 
pleading    is    pending,   such  pleading  shall  not   be  murrer*^ 
amended,  unless  by  order  of  the  Court  or  a  Judge ;  p«»dmg. 
and  no  such  order  shall  be  made  except  on  payment 

of  the  costs  of  the  demurrer. 

8.  Where  a  demurrer  to  the  whole  or  part  of  any  Successful 
pleading  is  allowed  upon  argument,  the  party  whose  (^u7^' 
pleading  is  demurred  to  shall,  unless  the  Court  other- 
wise order,  pay  to  the  demurring  party  the  costs  of 

the  demurrer. 

M 
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de^fS^         9.  If  a  demurrer  to  the  whole  of  a  statement  of 

to  whole       claim  he  allowed,  the  plaintiff,  subject  to  the  power 

cJJS.*         of  the  Court  to  allow  the  statement  of  claim  to  be 

amended,  shall  pay  to  the  demurring*  defendant  the 

costs  of  the  action,  unless  the  Court  shall  otherwise 

order. 

mSrred  to  ^^'  ^^^®^®  ^  demurrer  to  any  pleading  or  part  of 
to  be  deemed  a  pleading  is  allowed  in  any  case  not  falling  within 
stnickoat.  ^^  j^g^  preceding  rule,  then  (subject  to  the  power 
of  the  Court  to  allow  an  amendment)  the  matter  de- 
murred to  shall  as  between  the  parties  to  the  demurrer 
be  deemed  to  be  struck  out  of  the  pleadings,  and  the 
rights  of  the  parties  shall  be  the  same  as  it  it  had  not 
been  pleaded. 

Overruled.         11.  Where  a  demurrer  is  overruled  the  demurring 
°®"***  party  shall  pay  to  the  opposite  party  the  costs  occa- 

sioned by  the  demurrer,  unless  tne  Court  shall  other- 
wise direct. 

Leave  to  12.  Where  a  demurrer  is  overruled  the  Court  may 

plead  over,    j^^jj.^  %Vi(^  order  and  upon  such  terms  as  to  the  Court 

shall  seem  right  for  allowing  the  demurring  party  to 

raise  by  pleading  any  case  he  may  be  desirous  to  set 

up  in  opposition  to  the  mattter  demurred  to. 

And  see  B^  v.  WiSkinson^  Rule  5,  aide. 

Form  of.  13.  A  demurrer  shall  be  entered  for  argument  hy 

delivering  to  the  proper  officer  a  memorandum  of 
entry  in  the  Form  No.  29  in  Appendix  (C). 


ORDER  XXIX. 

Default  of  Pleading. 

DUmissai  of  1.  If  the  plaintiff,  being  bound  to  deliver  a  state- 
**^^""  ment  of  claim,  does  not  deliver  the  same  within  the 
time  allowed  for  that  purpose,  the  defendant  may,  at 
the  expiration  of  that  time,  apply  to  the  Court  or  a 
Judge  to  dismiss  the  action  with  costs,  for  want  of 
prosecution ;  and  on  the  hearing  of  such  application 
the  Court  or  Judge  may,  if  no  statement  of  claim  have 
been  delivered,  order  the  action  to  be  dismissed  accord- 
ingly, or  may  make  such  other  order  on  such  terms  as 
to  the  Court  or  Judge  shall  seem  just. 
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On  the  hearing  of  such  motion  the  Court  will  asnallv  grant  ex- 
tension of  time  on  payment  of  the  costs.  {Sigginbottom  v.  Aynf- 
ley,  3  Ch.  D.  288.) 

When  the  plaintiff  has  become  bankrupt,  notice  of  the  motion 
should  be  served  upon  the  trustee.  {^Wright  v.  The  Swindon^ 
dc.  By.  Co.,  4  Ch.  D.  164.) 

2.  If  the  plaintiff's  claim  be  only  for  a  debt  or  By  Hefendant 
liquidated  demand,  and  the  defendant  does  not,  within  debt*  **"  *^' 
the  time  allowed  for  that  purpose,  deliver  a  defence 

or  demurrer,  the  plaintiff  may,  at  the  expiration  of 
such  time,  enter  final  judgment  for  the  amount 
claimed,  with  costs. 

Where  the  defendant  has  given  notice  that  he  requires  no 
statement  of  claim  to  be  delivered,  see  Hooper  v.  GiteSf  Order 
XXII.,  Rule  2,  ante). 

If  in  an  action  on  a  replevin  bond  the  plaintiff,  instead  of 
claiming  damages,  claims  the  amount  for  which  the  bond  is  given, 
and  becomes  entitled  to  judgment  by  default,  his  proper  course 
is  to  enter  final  judgment  under  this  rule,  and  not  interlocutory 
judgment  under  Rule  4.     {Dix  v.  Groom^  5  Ex.  D.  91.) 

The  practice  in  Admiralty  is  not  governed  bv  this  rule.  ( The 
Sfactoria,  2  P.  D.  3.) 

3.  When  in  any  such  action  as  in  the  last  preceding  Default  by 
rule  mentioned  there  are  several  defendants,  if  one  dcfenSs!** 
of  them  make  default  as  mentioned  in  the  last  pre- 
ceding rule,  the  plaintiff  may  enter  final  judgment 
against  the  defendant  so  making  default,  and  issue 
execution  upon  such  judgment  without  prejudice  to 

his  right  to  proceed  with  his  action  against  the  other 
defendants. 

4.  If  the  plaintiff's  claim  be  for  detention  of  goods  truiiqaidated 
and  pecuniary  damages,  or  either  of  them,  and  the  ^^^^' 
defendant  makes  default  as  mentioned  in  Rule  2,  the 
plaintiff  may  enter  an  interlocutory  judgment  against 

the  defendant,  and  a  writ  of  inquiry  shall  issue  to 
assess  the  value  of  the  goods  and  the  damages,  or  the 
damages  only,  as  the  case  may  be.  But  the  Court  or 
a  Judge  may  order  that,  instead  of  a  writ  of  inquiry, 
the  value  and  amount  of  damages,  or  either  of  them, 
shall  be  ascertained  in  any  way  in  which  any  question 
arising  in  an  action  may  be  tried. 

(See  Diac  v.  Groom^  Kule  2,  anie.) 

6.  When  in  any  such  action  as  in  Rule  4  mentioned  Default  by 
there  are  several  defendants,  if  one  of  them  make  de-  SefendSmS'!*' 
fault  as  mentioned  in  Rule  2,  the  plaintiff  may  enter 
an  interlocutory  judgment  against  the  defendant  so 
making  default,  and  proceed  with  his  action  against 
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the  others.  And  in  such  case,  damages  against  the 
defendant  making  default  shall  be  assessed  at  the 
same  time  with  the  trial  of  the  action  or  issues  there- 
in against  the  other  defendants,  unless  the  Court  or 
a  Judge  shall  otherwise  direct. 

6.  If  the  plaintiffs  claim  be  for  a  debt  or  liquidated 
demand,  and  also  for  detention  ofgoods  and  pecuniary 
damages,  or  pecuniary  damages  only,  and  the  d^en- 
dant  msJces  default  as  mentioned  in  Rule  2,  the 
plaintiff  may  enter  final  judgment  for  the  debt  or 
liquidated  demand,  and  also  enter  interlocutory  judg- 
ment for  the  value  of  the  goods  and  the  damages,  or 
the  damages  only,  as  the  case  may  be,  and  proceed  as 
mentioned  in  Rule  4. 

As  to  forms  of  interlocutoiy  judgment,  see  "  Seton  on  Decrees," 
4th  ed.  7ol.  i.  p.  8. 

7.  In  an  action  for  the  recovery  of  land,  if  the  de- 
fendant makes  default,  as  mentioned  in  Rule  2,  the 
plaintiff  may  enter  a  judgment  that  the  person  whose 
title  is  asserted  in  the  writ  of  summons  shall  recover 
possession  of  the  land,  with  his  costs. 

8.  Where  the  plaintiff  has  endorsed  a  claim  for 
mesne  profits,  arrears  of  rent,  or  damages  for  breach 
of  contract  upon  a  writ  for  the  recovery  of  land,  if  the 
defendant  makes  default  as  mentioned  in  Rule  2,  or  if 
there  be  more  than  one  defendant,  some  or  one  of  the 
defendants  make  such  default,  the  plaintiff  may  enter 
judgment  against  the  defaulting  defendant  or  defen- 
dants, and  proceed  as  mentioned  in  Rules  4  and  5. 

9.  In  Probate  actions,  if  any  defendant  make  de- 
fault in  filing  and  delivering  a  defence  or  demurrer, 
the  action  may  proceed,  notwithstanding  such  de- 
fault. 

10.  In  all  other  actions  than  those  in  the  preceding 
Rules  of  this  Order  mentioned,  ifthe  defendant  makes 
default  in  delivering  a  defence  or  demurrer,  the 
plaintiff  may  set  down  the  action  on  motion  for 
judgment,  and  such  judgment  shall  be  given  as  upon 
the  statement  of  claim  the  Court  shall  consider  the 
plaintiff  to  be  entitled  to. 

As  to  settinfT  down  motions  for  jndiorment  as  short  causes,  see 
"  Chancery  Division,  Notice,*'  Order  XL.  Rule  1,  note^post.  Where 
the  mortgagor,  defendant  in  a  foreclosure  action,  had  not  appeared, 
juHgment  for  immediate  foreclosure  was  given  against  him. 
\Patey  v.  FUnt,  W.  N.  1879,  86.) 
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In  actions  in  district  registries,  where  the  plaintiff  is  desirous 
of  having  the  action  set  down  under  this  Rule,  he  should  apply 
to  the  Court  for  a  direction  that  the  papers  should  he  sent  up  to 
London  for  the  purpose  of  the  hearing.  Upon  that  being  done  he 
can  apply  at  the  Record  and  "Writ  Office  to  have  the  case  set 
down  without  any  further  direction.  (Birmingham  Watte  (^.  v. 
Lane,  24  W.  R.  292.) 

11.  Where,  in  any  such  action  as  mentioned  in  the  DeflwJtby 
last    preceding"  rule,  there  are  several  defendants,  defeudjmte? 
then,  if  one  of  such  defendants  make  such  default  as 
aforesaid,  the  plaintiff  may  either  set  down  the  action 

at  once  on  motion  for  judgment  f^uinst  the  defendant 
80  making  default,  or  may  set  it  down  against  him  at 
the  time  when  it  is  entered  for  trial  or  set  down  on 
motion  for  judgment  against  the  other  defendants. 

12.  If  the  plaintiff  does  not  deliver  a  reply  or  de-  ^^P^ 
murrer,  or  any  party  does  not  deliver  any  suosequent  ^      ^^' 
pleading  or  a  demurrer  within  the  period  allowed  for 

that  purpose,  the  pleadings  shall  be  deemed  to  be 
closed  at  the  expiration  of  that  period,  and  the  state- 
ments of  facts  in  the  pleading  last  delivered  shall  be 
deemed  to  be  admitted. 

The  pleadings  will  not  be  deemed  to  have  been  closed  where  one 
of  several  defendants  has  obtained  extension  of  time.  (Ambroiae 
V.  EveJyn,  11  Ch.  D.  756.) 

If  the  plaintiff  does  not,  within  the  six  weeks  allowed  him  by 
Order  XaX VI.  Rule  4,  give  notice  of  trial,  the  proper  course  for 
the  defendant  is  to  move,  under  Rule  4a  of  the  same  order,  to 
dismiss  the  action  for  want  of  prosecution.  (lAtton  v.  Litton,  3 
Ch.  D.  793.) 

13.  In  any  case  in  which  issues  arise  in  an  action  Default  by 
other  than  between  plaintiff  and  defendant,  if  any  ^**^  ^^^^' 
party  to  any  such  issue  makes  default  in  delivering 

any  pleading,  the  opposite  party  may  apply  to  the 
Court  or  a  Judge  for  such  judgment,  if  any,  as  upon 
the  pleadings  he  may  appear  to  be  entitlea  to.  And 
the  Court  may  order  judgment  to  be  entered  accord- 
ingly, or  may  make  such  other  order  as  may  be 
necessary  to  do  complete  justice  between  the  parties. 

14.  Any  judgment  by  default,  whether  under  this  Settingr  aside 
order  or  under  any  other  of  these  rules,  may  be  set  iefiSat!"  ^ 
aside  by  the  Court  or  a  Judge,  upon  such  terms  as  to 

costs  or  otherwise  as  such  Court  or  Judge  may  think 
fit. 
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ORDER  XXX. 

Payment  into  Court  in  Satisfaction. 

Time  for,  1.  Where  any  action  is  brought  to  recover  a  debt 
or  damages,  any  defendant  may  at  any  time  after  ser- 
vice of  the  writ,  and  before  or  at  the  time  of  delivering 
his  defence,  or  by  leave  of  the  Court  or  a  Judge  at 
any  later  time,  pay  into  Court  a  sum  of  money  by  way 
**f **d!i!**  ^^  satisfaction  or  amends.  Payment  into  Court  shall 
^  **  be  pleaded  in  the  defence,  and  the  claim  or  cause  of 

action  in  respect  of  which  such  payment  shall  be 
made  shall  be  specified  therein. 

The  laneuage  of  this  rule  appears  perfectly  general,  but  as  the 
Court  might  be  guided  by  the  previous  state  of  the  law,  in  con- 
sidering what  pleas  were  embarrassing,  some  of  the  statutes  likely 
to  be  most  useful,  relating  to  payment  into  Court  previous  to  the 
Judicature  Act,  are  subjomed. 

By  6  &  7  Vict.  c.  96,  s.  2. — ^In  an  action  for  a  libel  contained 
in  any  public  newspaper  or  other  periodical  publication  it  shall  be 
competent  to  the  defendant  to  plead  that  such  libel  was  inserted 
in  such  newspaper  or  other  penodical  publication  without  actual 
malice  and  without  gross  negligence ;  and  that  before  the  com- 
mencement of  the  action,  or  at  the  earliest  opportunity  afterwards, 
he  inserted  in  such  newspaper  or  other  periooical  publication  a  full 
apology  for  the  said  libel ;  or,  if  the  newspaper  or  periodical  pub- 
lication in  which  the  said  libel  appeared  should  be  ordinarily 
published  at  intervals  exceeding  one  week,  had  offered  to  publish 
the  said  apology  in  anv  newspaper  or  periodical  publication  to  be 
selected  by  the  plaintiff  in  such  action ;  and  that  ever^  such  de- 
fendent  shall  upon  filing  such  plea  be  at  liberty  to  pay  into  Court 
a  sum  of  money  by  way  of  amends  for  the  injury  sustained  by  the 
publication  of  such  libel,  and  such  payment  into  Court  shall  \>e  of 
the  same  effect,  and  be  available  in  the  same  manner  and  to  the 
same  extent,  and  be  subject  to  the  same  rules  and  regulations  as 
to  payment  of  costs ;  and  the  form  of  pleading,  except  as  far  as 
regards  the  pleading  of  the  additional  facts  hereinbefore  required 
to  be  pleaded  by  such  defendant,  as  if  actions  for  libel  had  not  been 
excepted  from  the  personal  actions  in  which  it  is  lawful  to  pay 
money  into  Court  under  an  Act  passed  in  the  session  of  Pania- 
ment  held  in  the  fourth  year  of  his  late  Majesty,  intituled  "  An 
Act  for  the  further  Amendment  of  the  Law  and  the  better  ad- 
vancement of  Justice,"  and  that  to  such  plea  to  such  action  it  shall 
be  competent  to  the  plaintiff'  to  reply  generally,  denying  the  whole 
of  such  plea. 

By  15  &  16  Vict.  c.  76,  s.  70.— It  shall  be  lawful  for  the  de- 
fendant in  all  actions  (except  actions  for  assault  and  battery,  false 
imprisonment,  libel,  slander,  malicious  arrest,  or  prosecution, 
criminal  conversation,  or  debauching  of  the  plaintiff's  daughter  or 
servant),  and  by  leave  of  the  Court  or  a  Judge,  upon  such  terms 
as  they  or  he  may  think  fit,  for  one  or  more  of  several  defendants 
to  pay  into  Court  a  sum  of  money  by  way  of  compensation  or 
amends :  Provided,  that  nothing  herein  contained  shall  be  taken 
to  affect  the  provisions  of  a  certain  Act  of  Parliament  passed  in 
the  session  of  Parliament  holden  in  the  sixth  and  seventn  years  of 
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the  reign  of  her  presoai  Majesty,  intituled  *' An  Act  to  amend  the 
Law  reBpecting  afifitmatorj  Words  and  Libel." 

Bj  23  &54  Vict.  c.  126,  s.  23.— The  plaintiff  in  replevin  may 
in  aasv^r  to  an  avowry  pay  money  into  Court  in  satisfaction,  in 
like  manner  and  subject  to  the  same  proceedings  as  to  costs  and 
otherwise  as  upon  a  payment  into  Court  by  a  defendant  in  other 
actions. 

Before  the  Judicature  Acts,  a  plea  of  payment  into  Court  could  Payment 
not  be  joined  with  other  defences  denying  the  cause  of  action  ^^  Court, 
without  leave.  In  Berdan  v.  Oreemoood,  approved  of  in  Hawkesley 
y.  Bradshaw^  5  Q.  B.  D.  302,  however,  the  Court  considered  that 
it  was  not  just  in  principle  as  regards  a  defendant,  who  considers 
that  he  has  a  good  defence  on  the  merits,  and  who  is  desirous,  if 
possible,  of  terminating  litigation  by  a  payment  of  money,  that  he 
should  be  forbidden  to  adopt  this  prudent  course.  There  are 
cases,  however,  in  which  payment  into  Court  concurrentlv  with 
other  defences  might  be  struck  out  under  Order  XXVIL,  Kulel ; 
such  as  an  action  to  try  a  right  in  respect  of  propertv  which  is 
denied,  or  to  establish  character  which  has  been  assailea,  or  where 
the  defence  charges  plaintiff  with  fraud.  (3  Ex.  D.  251 ;  Spwr  v. 
Haa,  2  Q.  B.  D.  616.) 

2.  Such  sum  of  money  shall  be  paid  to  the  proper  Kotiee  of. 
officer,  who  shall  give  a  receipt  for  tne  same.     If  such 
payment  be  made  before  delivering  his  defence  the 
defendant  shall  thereupon  serve  upon  the  plaintiff  a 
notice  that  he  has  paid  in  such  money,  and  in  respect 

of  what  claim,  in  the  Form  No.  6  in  Appendix  (B) 
hereto. 

3.  Money  paid  into  Court  as  aforesaid  may,  unless  Payment  out, 
otherwise  ordered  by  a  Judge,  be  paid  out  to  the 
plaintiff,  or  to  his  solicitor,  on  the  written  authority  of 

the  plaintiff.  No  affidavit  shall  be  necessary  to  verify 
the  plaintiff's  signature  to  such  written  aumority  un- 
less specially  required  by  the  officer  of  the  Court. 

4.  The  plaintiff,  if  payment  into  Court  is  made  Notice  of 
before  delivering  a  defence,  may  within  four  days  «««p^«^<^ 
after  receipt  of  notice  of  such  payment,  or  if  such 
payment  is  first  stated  in  a  defence  delivered  then 

may  before  reply,  accept  the  same  in  satisfaction  of 
the  causes  of  action  in  respect  of  which  it  is  paid  in ; 
in  which  case  he  shall  give  notice  to  the  defendant  in 
the  Form  No.  6  in  Appendix  (B)  hereto,  and  shall  be 
at  hberty,  in  case  the  sum  paid  in  is  accepted  in  satis- 
faction of  the  entire  cause  of  action,  to  tax  his  costs, 
and,  in  case  of  non-payment  within  forty -eight  hours, 
to  sign  judgment  for  his  costs  so  taxed. 

If  a  plaintiff  neglect  to  give  the  notice  in  the  Form  No.  6, 
Appendix  (B),  he  majr  lose  the  right  to  his  costs,  veBted  in  him 
under  this  role.    {Langridge  y.  Campbed,  2  Ex.  D.  281.) 
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In  Broadhunt  t.  WUley,  W.  N.  1876,  21,  defendant  sent  a 
cheque  for  33/.,  which  plaintiff  refused  to  accept,  demanding  432^ 
for  which  he  issued  his  writ.  He  afterwards  took  the  33*.  paid 
into  Court.  Lindlej,  J.,  disallowed  the  co<tts,  holding  that  he  was 
empowered  to  do  so  under  Order  L  V.  tor  good  cause  shown. 


Intsrroga- 
gatories. 


Improper 
interroga- 
tories. 


ORDER  XXXI. 
Discovery  and  Inspection. 

1.  The  plaintiff  may,  at  the  time  of  delivering  his 
statement  of  claim,  or  at  any  subsequent  time  not 
later  than  the  close  of  the  pleadings,  and  a  defendant 
may,  at  the  time  of  delivering  his  defence,  or  at  any 
subsequent  time  not  later  uian  the  close  of  the 
pleadings,  without  any  order  for  that  purpose,  and 
either  party  may  at  any  time  by  leave  of  the  Court  or 
a  Judge,  deliver  interrogatories  in  writing  for  the 
examination  of  the  opposite  party  or  parties,  or  any 
one  or  more  of  such  parties,  with  a  note  at  the  foot 
thereof,  stating  which  of  such  interrogatories  each  of 
such  persons  is  required  to  answer  :  Provided  that  no 
party  shall  deliver  more  than  one  set  of  interrogatories 
to  the  same  party  without  an  order  for  that  purpose. 

Parties  may  be  made  defendants  for  the  purpose  of  discovery. 
( Orr  V.  Diaper^  4  Ch.,  D.  92.)  If  in  the  opinion  of  the  Court  they 
be  joined  unnecessarily,  they  may  be  struck  out,  or,  if  retained 
till  the  hearing,  they  will  be  entitled  to  their  costs.  {BvU  v.  W. 
London  School  Board,  34  L.  T.  674 ;  WiUim  v.  Church,  9  Cb. 
D.  552.)  As  to  interrogatories  in  an  Admiralty  action,  see  The 
Biola,  24  W.  R.  624. 

When  interrogatories  are  delivered  before  the  statement  of 
defence,  it  must  be  shown  that  they  are  material  at  that  stage  of 
the  action.  {Mercier  v.  Cotton,  1  Q.  B.  D.  442.)  In  an  action 
in  the  Chanoery  Division  the  materiality  often  sufficiently  appears 
from  the  interrogatories  themselves.  Caarbord  ▼.  Monk,  9  Ch.  D. 
616.) 

As  a  general  rule  a  defendant  will  not  be  allowed  to  deliver  in* 
terrogatories  before  statement  of  defence.  {Disney  v.  Longboume, 
2  Ch.  D.  704 ;  Hawley  v.  Beade.  W.  N.  1876,  64.) 

If  the  interrogatories  be  not  delivered  till  some  time  after  the 
close  of  the  pleadings,  the  delay  must  be  satisfactorily  accounted 
for.  (London  Prov.  Co.  v.  Davis,  5  Ch.  D.  776;  EUis  v. 
Ambler,  26  W.  R.  567.) 

The  discovery  must  be  from  the  opposite  party ;  there  is  none 
directly  from  agents.  {Hall  v.  Lonaon  ana  North-  Western  By. 
Co.,  35  L.  T.  848.) 

2.  The  Court  in  adjusting  the  costs  of  the  action 
shall  at  the  instance  of  any  party  inquire  or  cause 
inquiry  to  be  made  into  the  propriety  of  exhibiting 
such  interrogatories^  and  if  it  is  the  opinion  of  the 
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taxing  master  or  of  the  Court  or  Judge  that  such  in- 
terrogatories have  been  exhibited  unreasonably, 
vexatiously,  or  at  improper  length,  the  costs  occa- 
sioned by  the  said  interrogatories  and  the  answers 
thereto  shall  be  borne  by  the  party  in  feult. 

3.  Interrogatories  may  be  in  the  Form  No.  7  in  Form  of. 
Appendix  (B)  hereto,  with  such  variations  as  circum- 
stances may  require. 

4.  If  any  party  to  an  action  be  a  body  corporate  or  Corporttion. 
a  joint  stock  company,  whether  incorporated  or  not, 

or  any  other  body  of  persons,  empowered  by  law  to 
sue  or  be  sued^  whether  in  its  own  name  or  in  the 
name  of  any  officer  or  other  person,  any  opposite 
party  may  apply  at  chambers  for  an  order  allowing 
him  to  deliver  interrogatories  to  any  member  or  officer 
of  such  corporation,  company,  or  body,  and  an  order 
may  be  made  accordingly. 

This  rale  supersedes  the  old  practice  of 'the  Court  of  Chancery 
of  making  an  officer  of  a  corporation  a  defendant  for  the  purpose 
of  discovery  only.    ( WiUon  v.  Churchy  9  Ch.  562.) 

The  town  clerk  to  a  corporation  cannot  object,  that  his  infor- 
mation is  derived  as  solicitor  in  the  action,  the  corporation  having 
elected  to  answer  through  him.  {Mayor  of  Swansea  v.  Quirky 
5  C.  P.  D.  106.) 

In  order  to  interrogate  a  member  of  a  company,  it  must  be 
shown  that  he  has  the  required  information,  and  that  there  is  no 
ofBcer  competent  to  make  the  required  discovery.  (Berkeley 
V.  Standard  Co.,  13  Ch.  D.  97.) 

When  the  plaintiff  is  a  foreign  government,  the  proceedings 
ma^  be  stayed  till  a  proper  person  is  named  for  the  purpose  of 
giving  discovery.  {Bepublic  of  Costa  Rica  v.  Erlanger,  1  Ch. 
1).  174.) 

Leave  to  interrogate  a  corporation  is  necessary.  The  informa- 
tiou  may  extend  to  knowledge  in  the  possession  of  agents.  It 
would  seem  to  be  a  good  ground  for  objection  that  the  inquiry 
would  involve  an  unreasonable  amount  of  expense.  {Hall  v. 
London  and  North-  Western  By.,  36  L.  T.  848.) 

5.  Rules  6  and  8  of  Order  31  are  hereby  repealed ;  bs.c  Not. 
the  following  Rule  is  substituted  for  the  same  : —        ^®'^' 

Any  objection  to  answering  any  one  or  more  of  striking  out 
several  interrogatories  on  the  ground  that  it  or  they  tones.  ^^ 
is  or  are  scandalous  or  irrelevant,  or  not  land  Jide  for 
the  purpose  of  the  action,  or  that  the  matters  inquired 
into  are  not  sufficiently  material  at  that  stage  of  the 
action,  or  on  any  other  ground,  may  be  taken  in  the 
affidavit  in  answer. 

An  application  to  set  aside  the  interrogatories  on 
the  ground  that  they  have  been  exhibited  unreason- 
ably or  vexatiously^  or  to  strike  out  any  interrogatory 
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or  interrogatories  on  the  ground  that  it  or  t^ej  is  or 
are  scandalous^  may  be  made  at  chambers  within  four 
days  alter  service  of  the  interrogatories. 

A  party  may  refuse  to  answer  an  interrogatory,  on  the  ground 
that  it  would  tend  to  criminate  himself;  hut  he  is  not  thereby  en- 
titled to  have  it  struck  out.  Questions  merely  to  the  credit  of  a 
witness  are  irrelevant,  and  he  may  decline  to  answer  them  on  that 
ground.  A  party  applying  to  naye  interrogatories  struck  oa^ 
paust  specify  those  to  which  he  ohjects,  unless  they  are  so  utterly 
irrelevant  as  to  he  an  ahuse  of  the  process  of  toe  Cottrt  {AUr 
husen  v.  Labouchere,  3  Q.  B.  D.  654  \  Qa^  t.  L<ib<mchere,  4  Q. 
B.  D.  206.) 

A  pUirlfUr  H  entitled  to  a  discoyery  of  the  facts  upon  which 
the  defendant  relies,  hut  not  of  the  eyidence  which  it  is  proposed 
to  adduce ;  hence  he  was  allowed  to  interrogate  as  to  what  con- 
yersation  took  place,  hut  not  in  whose  presence  it  took  place. 
(Eade  y.  Jacobs,  3  Ex.  D.  336.J 

As  to  particulars  of  misconauct,  see  Saundera  y.  Jones,  7  Gh. 
D.  435. 

In  an  action  hy  trustees  for  specific  performance  of  a  contract 
entered  into  with  them,  it  is  irreleyant  to  put  interrogatories 
tending  to  show  that  the  proposed  inyestment  was  a  breach  of 
their  trust    {Mansfield  y.  ChtlderJumse,  4  Ch.  D.  82.) 

In  an  action  against  a  newspaper  for  libel,  a  defendant  may  be 
asked  if  he  is  the  printer  or  publisher  or  both  {Bamsden  y. 
BrearUy,  W.  N.  1876,  199) ;  and  as  to  what  further  interroga- 
tories will  be  allowed,  see  Carter  y.  Leeds  News  Co.,  W.  N.  1876, 
11 ;  Wilson  y.  Brignell,  W.  N.  1875,  239.  As  to  interrogatories 
disallowed  as  being  too  remote  firom  the  matter  in  issue,  and  ^u- 
ing  too  wide  a  field  for  inquiry,  in  fact  obliging  the  plaintifin  to 
detail  the  whole  manner  of  conducting  their  business,  see  Sheward 
y.  Lord  Lonsdale,  5  C.  P.  D.  47. 

In  an  action  by  a  second  against  a  first  mortgagee,  the  defendant 
may  be  asked  not  only  what  is  due  upon  bis  securi^  but  what 
security  he  holds.  (  nest  of  England  Bank  v.  NichoUs,  6  Ch.  D., 
613.) 

Affidavit  in       g.  Interrogatories  shall  be  answered  by  affidavit  to 
""**'         be  filed  within  ten  days,  or  within  such  other  time  as 
a  Judge  may  allow. 

A  party  cannot  refuse  to  file  his  affidayit  until  he  has  been  paid 
the  taxed  costs  of  making  it.  (Berkeley  y.  Standard  Discount  Co. 
13Ch.D.97.) 

K?  c.^'one,      ^'  ^^  affidavit  in  answer  to  interrogatories  shall, 
1878.  *         unless  otherwise  ordered  by  a  Judge,  if  exceeding  ten 
folios,  be  printed,  and  may  be  in  the  Form  No.  8  in 
Appendix  (B)  hereto,  with  such  variations  as  circum- 
stances may  require. 

In  Wehb  v.  Bomf(yrd,  46  L.  J.  Ch.  288,  Hall,  V.  C,  declined  to 
allow  a  written  schedule  to  a  printed  answer,  but  under  the  cir- 
cumstances dispensed  with  the  printing  altogether. 

8.  Repealed  by  R.  S.  C.  Nov.  1878. 

See  Bule  5,  ante. 
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9.  No  exceptions  shall  be  taken  to  any  affidavit  in  JjJJj,^®**^* 
answer,  but  the  sufficiency  or  otherwise  of  any  such 
tttdavit  objected  to  as  insufficient,  shall  be  determined 

by  tiie  Court  or  a  Judge  on  motion  or  summons. 

10.  If  any  person  interrogated  omits  to  answer,  or  Farther 
answers  insufficiett^y,  the  party  interrogating  may  ""''®'^* 
apply  to  the  Court  or  a  Jud^e  for  an  order  requiring 

him  to  answer,  or  to  answer  mrtlier,  as  the  case  may 
be.  And  an  order  may  be  made  reqiemg  ium  to 
answer  or  answer  further  either  by  affidavit  or  by  vvtA 
voce  examination,  as  the  Judge  may  direct 

A  sommons  under  this  Kule  should  state  to  what  part  or  parts 
of  the  iuterrogatories  a  farther  answer  is  required.  {Anatey  ▼. 
Woolwich  Oo.j  11  Ch.  D.,  439.)  This  application  is  best  made  by 
summons.     {Chesterfield  Co.  v.  Blacky  24  W.  R.,  783.) 

An  objection  to  answering  an  interrogatory  must  be  specific. 
(Church  V.  Ferry,  36  L.T.,  513.) 

11.  It  shall  be  lawful  for  the  Court  or  a  Judge  at  Production 
any  time  during  the  pendency  therein  of  any  action  mentT 
or  proceeding,  to  order  the  production  by  any  party 
thereto,  upon  oath,  of  such  of  the  documents  in  his 
possession  or  power,  relating  to  any  matter  in  ques- 
tion in  such  action  or  proceeding,  as  the  Court  or 
Judge  shall  think  right;  and  the  Court  may  deal 

with  such  documents,  when  produced,  in  such  manner 
as  shall  appear  just. 

See  note  to  Bule  13,  post, 

12.  Any  party  may,  without  filing  any  affidavit,  niBcovcryof 
apply  to  a  Judge  for  an  order  directing  any  other   ^'*"*"^' 
party  to  the  action  to  make  discovery  on  oath  of  the 
documents  which  are  or  have  been  in  his  possession 

or  power,  relating  to  any  matter  in  question  in  the 
action. 

See  note  to  Bule  13,  jpost. 

13.  The  affidavit  to  be  made  by  a  party  against  Affidavit  in 
whom  such  order  as  is  mentioned  in  the  last  preceding  *°®''*'' 
rule  has  been  made,  shall  specify  which,  if  any,  of 

the  documents  therein  mentioned,  he  objects  to  pro- 
duce, audit  may  be  in  the  Form  No.  9  in  Appendix  (B) 
hereto,  with  such  variations  as  circumstances  may 
require. 

One  party  is  entitled  to  the  production  of  documents  in  the  pos-  Privilege, 
session  of  the  other,  relating  to  the  matter  in  question,  unless  tney 
be  privileged ;  the  Judge  has  no  discretion.    {Bustroa  v.  White, 
1  Q.  B.  D.  423.) 
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stay  of  pro- 
ceedings. 


Affidavit. 


Third 
parties. 

Public 
policy. 

Crown. 
Lunatic. 


Documents  prepared  with  a  hand  fide  intention  of  being  laid 
before  a  solicitor,  in  relation  to  an  intended  action,  are  privileged, 
{Southwark  Co.  v.  Quick,  3  Q.  B.  D.  315 ;  M'Corcnwdale  v.^ell, 
1  C.  P.  D.  471.)  A  report,  for  jnstance,  procured  by  the  solicitor, 
and  fiimished  by  a  medical  man,  as  to  tne  injnries  sustained  by 
the  plaintiff  in  a  railway  accident.  (Friend  ▼.  Chatham  and  Dover 
By,,  2  Ex.  D.  4S7.) 

Reports  of  surveyors  as  to  the  condition  of  a  cargo.  (Theodor 
Komer,  3  P.  D.  307.) 

In  an  action  for  the  recovery  of  land,  the  defendant  is  obliged  to 
make  an  affidavit  of  his  docaments  of  title,  but  he  may  object  to 

E'uce  them.  (The  New  Investment  Co.  v.  Peed,  3  C.  P.  D.  196  ; 
emant  Bvrial  Board  v,  JEgremont  Iron  Co.,  28  W.  R.  594.) 
lord  of  the  manor  may  reftise  inspection  of  the  Court  Rolls,  to 
a  person  claiming  adversely.     (Oweny,  Wynn,  9  Ch.  D.  29.) 

The  shorthand  writer's  notes,  and  the  indorsement  on  counsePs 
brief,  in  proceedings  in  Lunacy,  are  not  privileged,  (^e  Brown, 
28  W.  R.  676.J 

A  plaintiff  nas  obtained  inspection  of  an  agreement  of  com- 
promise by  defendant  in  a  former  action  (HuUmnaon  v.  Glover, 

1  Q.  B  D.  138) ;  but  if  it  had  been  a  document  privileged  in  the 
former  action  it  would  have  retained  its  privilege.  (BvJlock  v. 
Corry,  3  Q.  B.  D.  356.) 

A  letter  which  cannot  be  said  to  be  a  confidential  communica- 
tion, between  the  defendant  and  any  one  in  the  nature  of  a  legal 
adviser,  is  not  privileged.  (English  v  Tottie,  1  Q.  B.  D.  141 ; 
Anderson  v.  Bank  of  Colurnbia,  2  Ch.  D.  644.) 

In  an  action  on  a  policy  of  insurance  the  defendants  obtained 
an  order  that  the  action  should  be  stayed  until  the  plaintifEs 
satisfied  the  Court  that  they  had  done  all  in  their  power  to  obtain 
production  of  the  ship's  papers.  (  West  of  England  Bank  v.  Canton 
Co.  2  Ex.  D.  472.)  But  if  the  person  in  whose  control  the  docu- 
ments are  is  not  within  the  jurisdiction  of  the  Court,  and  it  is 
difficult  if  not  impossible  to  obtain  the  discovery,  the  Court  will 
not  stay  the  action  under  those  circumstances.  (Frazer  v.  Burrows, 

2  Q.  B.  D.  624.) 

An  affidavit  that  a  document  is  privileged  is  insufficient.  It 
ought  to  state  and  verify  the  facts  constituting  the  privilege. 
(Gardner  v.  Irvin,  4  Ex.  D.  49.) 

The  documents  may  be  described  as  "letters  and  correspondence 
which  have  passed  between  my  legal  advisers  and  myself,  num- 
bered from  to  inclusive,  and  tied  up  in  a  bundle  marked 
v«rith  the  letter  A,  and  initialed  by  me."  (Taylor  v.  Batten,  4  Q. 
B.  D.  85.) 

A  person  who  objects  to  the  production  of  documents,  on  the 
ground  that  they  may  tend  to  criminate  himself,  must  make  the 
objection  on  oath.   ( WM  v.  East,  5  Ex.  D.  23.) 

As  to  obliging  third  parties  to  produce  documents  at  the  hearing 
in  the  Court  of  Appeal,  see  Benyon  v.  Oodden ,  W.  N.  1877,  257. 

The  affidavit  in  support  of  the  objection  to  discoverer,  on  the 
ground  that  the  production  would  be  contrary  to  pubhc  policy, 
must  state  sufficient  to  enable  the  Court  to  see  whether  that 
objection  can  be  sustained.     (Kain  v.  Farrer,  W.  N.  1877,  266.) 

The  Crown  is  entitled  to  obtain  discovery  from  the  suppliant  in 
a  petition  of  right.    (Tomline  v.  The  Queen,  4  Ex.  D.  252.) 

A  defendant  is  entitled  to  an  affidavit  of  documents  from  the  next 
friend  of  a  plaintiff  of  unsound  mind.  (Bigginson  v.  Hall,  10  Ch.  D. 
235.)     Where  an  order  for  production  would  have  prejudiced  the 


Ord.  XXXI.  Discovery  and  Inspection..  173 

lien  of  a  clerk  to  a  local  board,  the  Ooiurt  would  not  make  the  Lien, 
order  before  the  trial,  unless  a  sufficient  sum  were  paid  into  Court, 
upon  which  he  was  to  have  the  same  lien  as  upon  the  papers. 
{^/ewington  Board  v.  Eldridge,  12  Ch.  D.  349.) 

It  is  doubtful  whether  a  plaintiff  cannot  obtain  an  order  for  pro-  Time  for. 
diiction  of  documents  before  he  has  delivered  his  statement  of 
claim.  {TheEepuhUc  ofCoUaBica  y.  Strausberg,  11  Ch.  D.823.) 
He  can  in  some  instances  before  delivery  of  the  statement  of  de- 
fence, though  it  ought  not  to  be  a  matter  of  course.  (  Umon  Bank 
€f  London  v.  Mamy,  13  Ch.  D.  241.) 

In  an  action  for  the  recovery  of  land  the  plaintiff  must  show  that  Recovery  of 
his  claim  rests  on  some  reasonable  foundation.  (PhUUpi  t.  FhiUipSt  1^^* 
27  W.  R.  939.) 

The  words  "and  never  have  had'*  are  material.  {Wagstafe  v.  Generally. 
Anderson^  39  L.  T.  332.)    Where  the  documents  by  the  consent 
of  parties  are  submitted  to  the  Judge,  his  decision  is  final.  {Bvs- 
tr08  V.  White,  1  Q.  B.  D.  422.) 

On  an  application  for  discoveiy  the  nature  of  the  case  must  be 
such  as  to  suggest  to  the  Judge  that  documents  are  or  have  been 
in  the  possession  or  power  of  the  party  against  whom  the  order  is 
sought.    {Johnson  v.  &mith^  25  W.  R.  539.) 

When  an  action  has  been  referred  to  an  official  referee  the  pro- 
duction of  documents  remains  in  the  control  of  the  Court.  (Bow- 
eUffe  V.  LeigTif  4  Ch.  D.  661.)  Subject  to  this  control  in  practice 
the  referee  usually  makes  the  order,  and  in  cases  of  non-compliance, 
wonld  report  the  matter  to  the  Court. 

An  affidavit  of  documents  is  conclusive,  unless  it  can  be  shown, 
either  from  the  affidavit  itself,  or  from  the  documents  referred  to,  or 
from  an  admission  in  the  pleadings,  that  other  documents  exist 
(Jones  V.  Monte  Video  Gaa  Ch.,  W.  N.  1880,  87  ;  Wekh  Choi  Co. 
V.  Gaskell,  36  L.  T.  362.) 

An  order  for  discovery  may  be  made  in  proceedings  under  the 
Companies  Act,  1862,  though  no  action  is  proceeding.  (Be  National 
Funds  Co.,  24  W.  R.  774!)  In  an  Admiralty  action  an  order  for 
discovery  maybe  made  against  the  owners  of  a  foreign  ship.  {The 
Emma,  24  W.  R.  587.) 

14.  Every  party  to  an  action  or  other  proceeding  inroection 
shall  be  entitled,  at  any  time  before  or  at  tne  hearing  menu? 
thereof,  by  notice  in  writing,  to  give  notice  to  any^ 
other  party,  in  whose  pleadings  or  affidavits  reference 

is  made  to  any  document,  to  produce  such  document 
for  the  inspection  of  the  party  giving  such  notice,  or 
of  his  solicitor,  and  to  permit  him  or  them  to  take 
copies  thereof;  and  any  party  not  complying  with 
such  notice  shall  not  afterwards  be  at  lioerty  to  put 
any  such  document  in  evidence  on  his  behalf  in  such 
action  or  proceeding,  unless  he  shall  satisfy  the  Court 
that  such  document  relates  only  to  his  own  title,  he 
being  a  defendant  to  the  action,  or  that  he  had  some 
other  sufficient  cause  for  not  complying  with  such  notice. 

15.  Notice  to  any  party  to  produce  any  documents  Notice  to 
referred  to  in  his  pleading  or  affidavits  shall  be  in  ^'^  "*^*' 
the  Form  No.  10  in  Appendix  (B)  hereto. 

As  to  costs,  see  R.  S.  C.  (costs).  Rule  15,  post. 
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Time  for 
inspection. 


Order  for 
inspection. 


Application 
for  docu- 
ments not 
referred  to 
in  ttie  plead- 
ing. 


Question 
may  be 
reserved. 


16.  The  party  to  whom  such  notice  is  given  shall, 
within  two  days  from  the  receipt  of  such  notice,  if  all 
the  documents  therein  referred  to  have  been  set  forth 
by  him  in  such  affidavit  as  is  mentioned  in  Rule  18, 
or  if  any  of  the  documents  referred  to  in  such  notice 
have  not  been  set  forth  by  him  in  any  such  affidavit, 
then  within  four  days  from  the  receipt  of  such  notice, 
deliver  to  the  party  giving  the  same  a  notice  stating 
a  time  within  three  days  ttom  the  delivery  thereof  at 
which  the  documents,  or  such  of  them  as  he  does 
not  object  to  produce,  may  be  inspected  at  the  office 
of  his  solicitor,  and  stating  which  (if  any)  of  the  docu- 
ments he  objects  to  produce,  and  on  what  grouncL 
Such  notice  may  be  in  the  Form  No.  11  in  Appendix 
(B)  hereto,  with  such  variations  as  circmnstances  may 
require. 

17.  If  the  party  served  with  notice  under  Rule  16 
omits  to  give  such  notice  of  a  time  for  inspection,  or 
objects  to  give  inspection,  the  party  desirmg  it  may 
apply  to  a  Judge  for  an  order  for  inspection. 

18.  Every  application  for  an  order  for  inspection  of 
documents  shall  be  to  a  Judge.  And  except  in  the 
case  of  documents  referred  to  in  the  pleadings  or 
affidavits  of  the  party  against  whom  the  application 
is  made,  or  disclosed  in  his  affidavit  of  documents, 
such  application  shall  be  founded  upon  an  affidavit 
showing  of  what  documents  inspection  is  sought,  that 
the  party  applying  is  entitled  to  inspect  them,  and 
that  they  are  in  the  possession  or  power  of  the  other 
party. 

As  to  costs,  see  B.  S.  C.  (costs)  Rulo  16,  poaU 

19.  If  the  party  from  whom  discovery  of  any  kind 
or  inspection  is  sought  objects  to  the  same,  or  any 
part  thereof,  the  Court  or  a  Judge  may,  if  satisfied  tihat 
the  right  to  the  discovery  or  inspection  sought 
depends  on  the  determination  of  any  issue  or  question 
in  dispute  in  the  action,  or  that  for  any  other  reason 
it  is  desirable  that  any  issue  or  Question  in  dispute  in 
the  action  should  be  determined  oefore  deciding  upon 
the  right  to  the  discovery  or  inspection,  order  mat 
such  issue  or  question  be  aetermined  first,  and  reserve 
the  question  as  to  the  discovery  or  inspection. 

Id  Re  Leigh^  6  Cb.  D.  256,  where  an  executrix  dispoted  a  horse- 
dealer's  account,  and  the  dispute  was  whether  or  not  certain  horses 
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were  sold  on  commission,  the  Court  refused  to  order  the  horse- 
dealer  to  disclose  the  prices,  as  being  immaterial,  until  it  had  been 
decided  that  the  horses  were  sold  on  commission. 

20.  If  any  party  fails  to  comply  with  any  order  to  Paiiare  to 
answer  interros'atories,  or  for  discovery  or  inspection  ^^J  "^^ 
of  documents,  ne  shall  be  liable  to  attachment.  He 
shall  also,  if  a  plaintiff,  be  liable  to  have  his  action 
dismissed  for  want  of  prosecution,  and,  if  a  defendant, 
to  have  his  defence,  if  any,  struck  out,  and  to  be 
placed  in  the  same  position  as  if  he  had  not  defended, 
and  the  party  interrogating  may  apply  to  the  Court 
or  a  Judge  for  an  order  to  that  effect,  and  an  order 
may  be  made  accordingly. 

Where  a  Master  has  made  an  order  under  this  rule,  that  an 
action  be  dismissed  unless  certain  inteiTogatories  be  answered  bj 
a  certain  day,  the  action  does  not  come  to  an  end  so  as  to  prevent 
an  extension  of  time  after  tbat  day,  under  Order  LYII.,  Kule  6. 
{Burke  v.  Booney,  48  L.  J.  601.) 

It  will  only  be  in  extreme  cases  that  the  Court  will  consent  to 
strike  out  the  defence.     (W.  N.,  1876, 202.) 

This  rule  does  not  ai^ply  to  orders  made  under  Order  XVL,  Rule 
10,  and  Order  XV.,  Rule  1. 

21.  Service  of  an  order  for  discovery  or  inspection  service  of 
made  against  any  party  on  his  solicitor  shall'  be  **^^®''- 
sufficient  service  to    found  an    application    for    an 
attachment  for  disobedience  to  the  order.     But  the 
party  against  whom  the  application  for  an  attach- 
ment is  made  may  show  in  answer  to  the  application 

that  he  has  had  no  notice  or  knowledge  of  the 
Order. 

22.  A  solicitor  upon  whom  an  Order  against  any  soiidtor  to 
party  for  discovery  or  inspection  is  served  under  the  S  dient^ 
last  Rule,  who  neglects  without  reasonable  excuse  to 

give  notice  thereof  to  his  client,  shall  be  liable  to 
attachment. 

23.  Any  party  may,  at  the  trial  of  an  action  or  Answers, 
issue,  use  in  evidence  any  one  or  more  of  the  answers  e^a^ce."* 
of  the    opposite   party    to    interrogatories    without 
putting  in   the   others :     Provided  always,   that  in 

such  case  the  Judge  may  look  at  the  whole  of  the 
fmswers,  and  if  he  shall  be  of  opinion  that  any  other 
of  them  are  so  connected  with  those  put  in  that  the 
last-mentioned  answers  ought  not  to  be  used  with- 
out them,  he  may  direct  them  to  be  put  in. 


176 


Ord.  XXXIL  Admissions. — Ord.  XXXIIL 


AdmisdoiM 
by  plead- 
ingi. 


Notice  to 
admit  docu- 
ment. 


Form  of. 


Evidence  of 
admissionB. 


ORDER  XXXIL 
Admissions. 

1.  Any  party  to  an  action  may  give  notice,  by  his 
own  statement  or  otherwise,  that  he  admits  the  truth 
of  the  whole  or  any  part  of  the  case  stated  or  referred 
to  in  the  statement  of  claim^  defence,  or  reply  of  any 
other  party. 

By  Order  XIX.,  Rale  17,  facts  not  denied  are  taken  to  be  ad- 
mitted. This  rule  gives  a  slight  extension,  for  it  would  enable 
parties  to  give  notice  after  the  close  of  the  pleadings. 

2.  Either  party  may  call  npon  the  other  party  to 
admit  any  document,  saving  all  just  exceptions  ;  and 
in  case  of  refusal  or  neglect  to  admit,  after  such 
notice,  the  costs  of  proving  any  such  document 
shall  be  paid  by  the  party  so  neglecting  or  refusing, 
whatever  the  result  of  the  action  may  be,  unless  at 
the  hearing  or  trial  the  Court  certify  that  the  refusal 
to  admit  was  reasonable ;  and  no  costs  of  proving 
any  document  shall  be  allowed  unless  such  notice  be 
given,  except  where  the  omission  to  give  the  notice 
is,  in  the  opinion  of  the  taxing  officer,  a  saving  of 
expense. 

3.  A  notice  to  admit  documents  may  be  in  the  Form 
No.  12  in  Appendix  (B)  hereto. 

4.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the 
due  signature  of  any  admissions  made  in  pursuance 
of  any  notice  to  admit  documents,  and  annexed  to 
the  affidavit,  shall  be  sufficient  evidence  of  such  ad- 
missions. 


When  may 
be  directed. 


OBDER  XXXIII. 

ft 

Inquiries  and  Accounts. 

The  Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings  in  a  cause  or  matter,  direct  any  necessary 
inquiries  or  accounts  to  be  made  or  taken,  notwith- 
standing that  it  may  appear  that  there  is  some 
special  or  further  relief  sought  for  or  some  special 
issue  to  be  tried,  as  to  which  it  may  be  proper  that 
the  cause  or  matter  should  proceed  in  the  ordinary 
manner. 

In  Barber  y.  MackreU^  J  2  Ch.  D.  534,  additional  acconnts 
were  ordered  to  those  directed  to  be  taken  by  the  decree,  on  the 
ground  of  fraud  or  misappropriation,  notwithstanding  the  lapse  of 
time. 
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Accoonts  may  be  taken  in  a  district  registry  by  order  of  the 
Judge.     (Sec.  66  of  the  Jud.  Act,  1873,  ante.) 

Further,  for  proceedings  in  district  registries,  see  Order  XXXV., 
post. 


ORDER  XXXIV. 
Questions  of  Law. 

1.  The  parties  may,  after  the  writ  of  summons  has  Spedai  ease 
been  issued,  concur  in  stating  the  questions  of  law     "*°**" " 
arising  in  the  action  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court.    Every  such  special  case  shall  be 
divided  into  paragraphs  numbered  consecutively,  and 

shall  concisely  state  such  facts  and  documents  as  may 

be  necessary  to  enable  the  Court  to  decide  the  questions 

raised  thereby.     Upon  the  argument  of  such  case  the 

Court  and  the  parties  shall  be  at  liberty  to  refer  to  the 

whole  contents  of  such  documents,  and  the  Court  shall 

be  at  liberty  to  draw  from  the  facts  and  documents 

stated  in  any  such  special  case  any  inference,  whether 

of  fact  or  law,  which  might  have  been  drawn  therefrom 

if  proved  at  a  trial. 

Only  such  questions  of  law  can  be  properly  raised  as  must 
necessarily  arise  in  the  action.  ( TTie  RemioUc  of  Bolivia  v.  The 
National  Bolivian  Navigation  Cb.,  24  W.  R.  361.) 

2.  If  it  appear  to  the  Court  or  a  Judge,  either  from  ^^  ^ 
the  statement  of  claim  or  defence  or  reply  or  otherwise,  ci^.*'  ** 
that  there  is  in  any  action  a  question  of  law,  which  it 
would  be  convenient  to  have  decided  before  any 
evidence  is  given  or  any  question  or  issue  of  fact  is 

tried,  or  before  any  reference  is  made  to  a  referee 
or  an  arbitrator,  the  Court  or  Judge  may  make  an 
order  accordingly,  and  may  direct  such  question  of 
law  to  be  raised  for  the  opinion  of  the  Court,  either 
by  special  case  or  in  such  other  manner  as  the  Court 
or  Judge  may  deem  expedient,  and  all  such  further 
proceedings  as  the  decision  of  such  question  of  law 
may  render  unnecessary  may  thereupon  be  stayed. 

Under  this  rule  after  writ  and  appearance,  and  before  state- 
ment of  claim,  the  plaintiff  filed  an  affidavit  uncontradicted  by  the 
defendant,  that  there  were  no  facts  in  dispute,  and  that  the  ques- 
tion was  one  of  law.  He  obtained  an  order,  and  the  Court  of 
Appeal  would  not  interfere  with  the  discretion  of  the  Judge  below, 
ana  will  not  interfere  except  in  an  extreme  case.  (The Metropolitan 
Board  of  Works  v.  The  New  Biver  Co,,  2  Q.  B.  D.  67.) 

By  analogy  to  this  rule  the  Court  will,  at  the  trial  of  an  action 
which  inyoTves  questions  both  of  law  and  fact,  first  decide  the 

aaestion  of  law,  if  such  decision  may  render  it  unnecessary  to  try 
tie  questions  of  fact.    {Pooley  v.  Driver,  5  Ch.  D.  458. 

N 
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tob^^rSt^L  ^'  Every  special  case  shall  be  printed  hj  the  plain- 
tiff, and  signed  by  the  several  parties  or  their  solicitors, 
and  shall  be  filed  by  the  plaintiff.  Printed  copies 
for  the  use  of  the  Judges  shall  be  delivered  by  the 
plaintiff. 

As  to  printing,  &c.,  of  tpecial  caaes,  lee  B.  S.  C.  (Costs),  Orders 
IV.,  v.,  pott. 

Signature  of  counsel  is  not  now  necessaiy.  (Hare  v.  Hare, 
W.  N.  1876,  44.) 

In  the  Common  Law  Divisions  special  cases  are  usually  argued 
before  the  Divisional  Court  by  the  consent  of  parties.  (See  Order 
LVlla,  Rule  Impost.) 

Special  case,      4.  Nq  Special  case  in  an  action  to  which  a  married 

persons  •  v      .  /•  j       •    j   •  _. 

under  woman,  mfiant,  or  person  of  unsound  mind  is  a  party 

disabiiitj.     gj^j^^j  |jg  gg^  down  tor  argument  without  leave  of  the 

Court  or  a  Judge,  the  application  for  which  must  be 
supported  by  sufficient  evidence  that  the  statements 
contained  in  such  special  case,  so  far  as  the  same 
affect  the  interest  of  such  married  woman,  infant,  or 
person  of  im sound  mind,  are  true. 

Entry  for  5.  Either  party  may  enter  a  special  case  for  ai^- 
argumen .  j^^jj^.  j^y  delivering  to  the  proper  officer  a  memoran- 
dum of  entry,  in  the  Form  No.  13  in  Appendix  (B) 
hereto,  and  also  if  any  married  woman,  infant  or 
person  of  unsound  mind  be  a  party  to  the  action,  pro- 
ducing a  copy  of  the  order  giving  leave  to  enter  the 
same  for  argument. 

MtoMy!**        6.  The  parties  to  a  special  case  may,  if  they  think 
ment  of       fit,  enter  into  an  agreement  in  writing,  which  shall 
money  and    ^^^  ^^  subject  to  any  Stamp  duty,  that  on  the  judg- 
^^c.,  April  ment  of  the  Court  being  given  in  the  affirmative  or 
negative  of  the  question  or  questions  of  law  raised 
by  the  special  case,  a  sum  of  money,  fixed  by  the 
parties,  or  to  be  ascertained  by  the  Court,  or  in  swjh 
manner  as  the  Court  may  direct,  shall  be  paid  by  one 
bf  the  parties  to  the  other  of  them,  either  with  or 
without  costs  of  the  action,  and  the  judgment  of  the 
Court  may  be  entered  for  the  sum  so  agreed  or  ascer- 
tained, with  or  without  costs,  as  the  case  may  be,  and 
execution  may  issue  upon  such  judgment  forthwith, 
unless  otherwise  agreed,  or  unless  stayed  on  appeal. 

Application       7.  This  Order  shall  apply  to  every  special  case 
B:s.crAp5i  stated  in  an  action,  or  in  any  proceeding  incidental 
1880. "        to  an  action.    No  special  case  shall  hereafter  be  stated 
under  the  Act  18  &  14  Vict  c.  36. 
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ORDER  XXXV. 
Proceedings  in  District  Registries. 

1.  Order  XXXV.,  Rule  1,  of  "The  Rules  of  tte  RS.c. 
Supreme  Court "  is  hereby  annulled,  and  the  follow-  ^"^"^  ^®'•• 
ing  shall  stand  in  lieu  thereof : — 

la.  Where  an  action  proceeds  in  the  district  registry, 
all  proceedings,  except  where  by  any  of  the  rules  of 
the  Supreme  Court  it  is  otherwise  provided,  or  the 
Court  or  a  Judge  shall  otherwise  order,  shall  be  taken 
in  the  district  registry,  down  to  and  including  final 
judgment,  and  every  final  judgment  and  every  order 
for  an  account  by  reason  of  the  default  of  the  de- 
fendant, or  by  <jonsent,  shall  be  entered  in  the 
district  registry  in  the  proper  book,  in  the  same 
manner  as  a  like  judgment  or  order  in  an  action 
proceeding  in  London  would  be  entered  in  London. 

Where  the  writ  of  summons  is  issued  out  of  a  dis- 
trict registry,  and  the  plaintift'  is  entitled  to  enter 
interlocutory  judgment  under  Order  XIII.,  Rule  6, 
or  where  the  action  proceeds  in  the  district  registry, 
and  the  plaintiff  is  entitled  to  enter  interlocutory 
judgment  under  Order  XXIX.,  Rule  4  or  6,  in  either 
case  such  interlocutory  judgment,  and  when  damages 
shall  have  been  assessed,  final  judgment,  shall  be  en- 
tered in  the  district  registry,  unless  the  Court  or 
Judge  shall  otherwise  order. 

Where  an  action  proceeds  in  the  district  registry, 
final  judgment  shall  be  entered  in  such  registry, 
unless  the  Judge  at  the  trial  or  the  Court  or  a  Judge 
shall  otherwise  order. 

Actions  in  the  Queen's  Bench,  Common  Pleas,  and  J^^®^ 
Exchequer  Divisions  shall  be  entered  for  trial  with  isVi. ' 
the  associates  and  not  in  the  district  registries. 

A  motion  made  in  the  Chancery  Division  has  the  effect  of  re- 
moTing  the  proceedings  out  of  the  district  registry.  {Dyson  v. 
PlckleSy  27  W/R.  376.)  A  district  registrar  has  no  power  to  make 
a  decree  on  an  administration  summons,  even  hy  consent.  {Irlam 
Y.  Irlam,  2  Ch.D.  608 ;  Brassington  v.  Ctissons,  24  W.  R.  881.) 
He  has  no  power  to  take  accounts,  unless  the  judgment  specially 
directs  them ;  nor  can  he  appoint  a  receiver,  nor  direct  a  banking 
accoimt  to  be  opened  to  which  money  is  to  be  paid  in.  The 
action  should  be  set  down  for  hearing  before  the  Judge  of  the 
Chancery  Division  to  whom  it  has  been  assigned.  (J^Uchinson 
V.  Wdrdf  6  Ch.  D.  692.)  In  an  action  in  a  district  registry, 
where  the  receiver  has  been  ordered  to  pay  money  into  Court  to 
the  credit  of  the  action,  it  is  no  compliance  with  the  order  to  pay 
money  into  a  bank  to  the  credit  of  the  district  registrar.  (Mruaff 
T.jDaw,  12Ch.D.  736.) 

n2 


180 


Ord.  XXXV.  Proceedings  in  District  Registries. 


Where  Hall,  V.C.,  had  directed  that  a  sale  should  take  place  in 
his  chambers,  the  Court  of  Appeal  held  that  it  was  a  matter 
entirely  within  the  discretion  of  the  Judge,  and  refused  to  inter- 
fere with  his  exercise  of  it,  although  they  thought  that  the  sale 
mi|;ht  have  more  conTenieutly  taken  place  in  the  district  registry. 
{Macdonald  v.  Foster,  6  Ch.  D.  193.) 

The  Judge  will  only  make  an  oraer  that  the  costs  should  be 
taxed  in  a  district  registry  under  very  special  circumstances. 
{Day  V.  WhUtaker,  6  Ch.D.  734;  and  see  Rule  3, post.) 

An  Order  in  Council  regulating  district  registrars,  dated  the 
12th  August,  1875  (published  in  W.  N.  1875,  Pt.  U.  396),  is  sub- 
joined : — 

"  That  there  shall  be  district  registrars  in  the  places  of  Liver- 
pool, Manchester,  and  Preston,  and  the  district  registrar  at 
Liverpool  of  the  High  Court  of  Admiralty,  and  the  district  pro- 
thonotary  at  Liverpool  of  the  Court  of  Common  Pleas  at  Lancaster, 
shall  be  and  are  hereby  appointed  the  district  registrars  in  Liver- 
pool ;  and  the  district  prothonotary  at  Manchester  of  the  said 
Court  of  Common  Pleas  shall  be  and  is  hereby  appointed  the  dis- 
trict registrar  in  Manchester ;  and  the  district  prothonotary  at 
Preston  of  the  said  Court  of  Common  Pleas  shall  be  and  is  hereby 
appointed  the  district  registrar  at  Preston ;  and  that  the  District 
for  each  such  place  shall  be  the  district  now  assigned  to  each  such 
District  Prothonotary  under  the  provisions  and  authority  of '  The 
Common  Pleas  at  Lancaster  Amendment  Act,  1869.' 

"  That  there  shall  be  a  district  registrar  in  Durham,  and  that 
the  District  Prothonotary  of  the  Court  of  Pleas  at  Durham  shall 
be  and  is  hereby  appointed  the  district  registrar  in  Durham; 
and  that  the  district  shall  be  the  district,  for  the  time  being,  of 
the  County  Court  holden  at  Durham. 

'^That,  m  the  places  mentioned  in  the  Schedule  annexed,  there 
shall  be  district  registrars,  and  that  the  registrar  of  the  County 
Court  held  in  any  such  place  shall  be  and  is  hereby  appointed  the 
district  registrar  in  such  place,  and  that  the  district  for  each 
such  place  shall  be  the  district  for  the  time  being  of  the  County 
Court  holden  at  such  place. 


Bangor. 

Bamsley. 

Barnstaple. 

Bedford. 

Birkenhead. 

Birmingham. 

Boston. 

Bradford. 

Bridgewater. 

Brighton, 

Bristol. 

Bury  St.  Edmunds. 

Cambridge. 

Cardiff. 

Carlisle. 

Carmarthen. 

Cheltenham. 

Chester. 

Colchester. 

Derby. 

Dewsbury. 


Dover. 

Dorchester. 

Dudley. 

East  Stonehouse. 

Exeter. 

Gloucester. 

Great  Grimsby. 

Great  Yarmouth. 

Halifax. 

Hanley. 

Hartlepool. 

Hereford. 

Huddersfield. 

Ipswich. 

Kingston-on-Hull. 

Ring's  Lynn. 

Leeds, 

Leicester. 

Lincoln. 

Lowestoft. 

Maidstone. 
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Newcastle-upon-Tyne. 

Newport,  Monmonth. 

Newport,  Isle  of  Wight. 

Newtown. 

Northampton. 

Norwich. 

Nottingham. 

Oxford. 

Pembroke  Pocks. 

Peterborough. 

Poole. 

Portsmouth. 

Kamsgate. 

Rochester. 


Sheffield. 

Shrewsbury. 

Southampton. 

Stockton-on-Tees. 

Sunderland. 

Swansea. 

Truro. 

Totnes. 

Wakefield. 

Walsall. 

Whitehayen. 

Wolverhampton. 

Worcester. 

York. 


1*.  So  much  of  Order  35,  Rule  la,  as  directs  that  ^-c.  Dec 
actions  in  the  Queen's  Bench,  Common  Pleas,  and 
Exchequer  Divisions  shall  not  be  entered  for  trial  in 
the  district  registries  is  hereby  repealed. 

2.  Subject  to  the  foregoing  rules,  where  an  action  Jod^ment 
proceeds  in  the  district  registry  the  judgment  and  Smdon!" 
all  such  orders  therein  as  require  to  be  entered,  ex- 
cept orders  made  by  the  district  registrar  under  the 
authority  and  jurisdiction  vested  in  him  under  these 
rules^  shall  be  entered  in  London,  and  an  office  copy 

of  every  judgment  and  order  so  entered  shall  be 
transmitted  to  the  district  registry  to  be  filed  with 
the  proceedings  in  the  action. 

3.  Where  an  action  proceeds  in  the  district  registry  Execution 
all  writs  01  execution  lor  eniorcing  any  judgment  or  trict 
order  therein  shall  issue  from  the  district  registry,  '««i»^'Tr. 
unless  the  Court  or  a  Judge  shall  otherwise  direct. 
Where   final  judgment  is   entered  in    the    district 
registry  costs  shall  be  taxed  in  such  registry  unless 

the  Court  or  a  Judge  shall  otherwise  order. 

See  Day  v.  WhittakeTf  Eule  la,  ante. 

Sa.  Where  an  action  proceeds  in  a  district  registry,  Proceedings 
all  proceedings  relating  to   the  following  matters,  ^dd^ntai^to 

namely,—  fesT.  ApHi 

(a)  Leave  to  issue  or  renew  writs  of  execution  5        isso. 

(b)  Examination  of  judgment  debtors  for  garnishee 

purposes ; 

(c)  Garnishee  orders  ; 
{dS  Charging  orders  nisi ; 

shall,  unless  the  Court  or  a  Judge  otherwise  order, 
be  taken  in  the  district  registry. 
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^Jjj^  4.  Where  an  action  proceeds  in  a  district  registry 

jurisdiction,  the  district  registrar  may  exercise  all  such  authority 
and  jurisdiction  in  respect  of  the  action  as  may  be 
exercised  by  a  Judge  at  Chambers,  except  such  as  by 
these  Rules  a  Master  of  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Divisions  is  precluded  from 
exercising. 

As  to  Masters,  see  Order  LIV.,  Eule  2,  pott. 

Applications      5,     Every  application  to  a  district  registrar  shall 

to  reg  strar.  -^^  made  in  the  same  manner  in  which  applications 

at  Chambers  are  directed  to  be  made  by  these  rules. 

T^SJb'*  ^      ^'  ^^  ^^^  matter  appears  to  the  district  registrar 
udge  y.     pj.()pgp  foj.  tjjg  decision  of  a  Judge,  the  registrar  may 

refer  the  same  to  a  Judge,  and  the  Judge  may  either 
dispose  of  the  matter  or  refer  the  same  back  to  the 
registrar  with  such  directions  as  he  may  think  fit. 

A  district  registrar  cannot  refer  to  tbe  Judge  under  this  Kale 
unless  a  summons  has  been  taken  out  calling  upon  the  other  side 
to  appear  before  tbe  registrar.    (W.  N.  1875,  250. ) 

Appeal  from.  7.  Any  person  affected  by  any  Order  or  decision  of 
a  district  registrar  may  appeal  to  a  Judge.  Such 
appeal  may  be  made  notwithstanding  that  the  Order 
or  decision  was  in  respect  of  a  proceeding  or  matter 
as  to  which  the  district  registrar  had  jurisdiction 
onlv  by  consent.  Such  appeal  shall  be  by  summons 
within  four  days  after  the  decision  complained  of,  or 
such  farther  time  as  may  be  allowed  by  a  Judge  or 
the  registrar. 

Appeal  no         g.  An  appeal  from  a  district  registrar  shall  be  no 
by  order'^    «tay  of  proceedings  unless  so  ordered  by  a  Judge  or 
the  registrar. 

*®J^*"n-  ^*  Every  district  registrar  and  other  officer  of  a 
?roi  of  Court,  district  registry  shall  be  subject  to  the  orders  and 
directions  of  the  Court  or  a  Judge  as  fully  as  any 
other  officer  of  the  Court,  and  every  proceeding  in  a 
district  registry  shall  be  subject  to  the  control  of  tiie 
Court  or  a  Judge,  as  fully  as  a  like  proceeding  in 
London. 

In  the  Chan-     10.  Every  reference  to  a  Judge  by  or  appeal  to  a 
ceryDiviBion.  j^^jg^  from"  a  district  registrar  in  any  action  in  the 

Chancery  Division  shall  be  to  the  Judge  to  whonoi 

the  action  is  assigned. 
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11.  In  any  action  wHicb  wdnld,  tinder  th^  fote-  R«tt6^aiof 
g^oing"  rules,  proceed  in    the  district  Registry,  any  ^  **"' 
defend^t  may  remove  tbe  action  from  the  district 
regislry  as^  of  right  in  the  cases,  and  within  the  times, 
following : 

Wt^e  the  writ  is  specially  indorsed'  under 
Order  III.,  Rule  6,  and  the  plaintiff  does  not: 
within  four  days  after  the  appearance  of  sueh 
defendant  give  notice  of  an  application  for  an' 
order  agiainst  him  under  Order  XIV.;  then 
such  defendant  may  remove  the  action  as  of 
right  at  any  time  after  the  expiration  of  such 
four  di^&,  and  hefbre  deliverinff  a  defence, 
aad  beftwe  the  eitpiration  of  the  time  for 
doing  so : 

Where  the  writ  is  i^cially  indorsed  and  the 
plaintiff  has  made  such  application  as  in  the 
last  paragraph  mentioned,  and  the  defendant 
has  obtained  leave  to  defendant  in  manner  pro- 
vided by  Order  XIY. ;  then  such  defendant 
may  remove  the  action  as  of  right  at  any 
tiine  after  the  order  giving  him  leave  to 
defend,  and  before  delivering  a  defence  and 
before  the  expiration  of  the  time  for  doing  so : 

Where  the  writ  is  not  specially  indorsed  any 
defendant  may  remove  the  action  as  of  right 
at  any  time  after  appearance,  and  before 
delivering  a  defence,  and  before  the  expiration 
of  the  time  for  doing  so. 

lltf.  In  an  Admiralty  action  in  rem^  any  person  r.s.c.  Dee. 
who  may  have  duly  intervened  and  appeared  may  ^®^^ 
remove  an  action  ftom  a  district  registry  as  of  right. 

12.  Any  defendant  desirous  to  remove  an  action  K^movai  bj 
as  of  right  under  the  last  preceding  rule  may  do  so  '^***^^* 
by  serving  upon  the  other  parties  to  the  action,  and 
delivering  to  the  district  registrar,  a  notice,  signed 

by  himself  or  his  Solicitor,  to  the  effect  that  he 
desires  the  action  to  be  reinoved  to  London,  and  the 
action  shall  be  removed  accordingly :  Provided,  th^t 
if  the  Court  or  a  Judge  shall  be  satisfied  that  the 
defendant  p^fing  6uch  notice  is  a  merely  formal 
defendant,  or  has  no  substantial  cause  to  interfere  in 
the  conduct  of  the  action,  such  Court  or  Judge  may 
order  that  the  action  may  proceed  in  the  district 
registry  notwithstanding  such  notice. 
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J^j^*i  *>x  13.  In  any  case  not  provided  for  hj  the  last  two 
preceding  Killes,  any  party  to  an  action  proceeding 
in  a  district  regpistry  may  apply  to  the  Court  or  a 
Judge^  or  to  the  district  registrar,  for  an  order  to 
remove  the  action  from  the  district  registry  to  Lon- 
don, and  such  Court,  Judge,  or  registrar,  may  make 
an  order  accordingly,  if  satisfied  that  there  is  sufficient 
reason  for  doing  so,  upon  such  terms,  if  any,  as  shall 
seem  just. 

Any  party  to  an  action  proceeding  in  London  may 
apply  to  the  Court  or  a  Judge  for  an  order  to  remove 
tne  action  from  London  to  any  district  registry,  and 
such  Court  or  Judge  may  make  an  order  accordingly, 
if  satisfied  that  there  is  sufficient  reason  for  doing 
so,  upon  such  terms,  if  any,  as  shall  seem  just. 

A.8  to  removal,  see  The  Birmingham  Waste  Company  v.  Lane^ 
Order  XXIX.,  Kale  10,  ante ;  and  see  sec.  65  of  the  Act  of  1873, 
ante. 

ttw»»-  ^  14.  Whenever  any  proceedings  are  removed  fit)m 
d!)cument8.  the  district  registry  to  London,  the  district  registrar 
shall  transmit  to  the  proper  officer  of  the  High 
Court  of  Justice  all  original  documents  (if  any)  filed 
in  the  district  registry,  andacopy  of  all  entries  in  the 
books  of  the  district  registry  of  the  proceedings  in 
the  action. 


Aocoont. 
B.S.C.  Dec 
1876. 


15.  Every  district  registrar  shall  account  for  and 
pay  over  to  the  Treasury  all  moneys  paid  into  Court 
at  the  registry  of  which  he  is  registrar,  in  such 
manner  and  at  such  times  as  may  be  from  time  to 
time  directed  by  the  Treasury. 

oFt^^X       ^^'  (^•)  ^^  ^^^^  ^^  ^'^®^  XXXVII.,  Rule  Sd,  as 
April  1890.    requires  affidavits  to  be  filed  in  a  central  office  shall 
?88o!^'  ^^^*  ^^^  *PP^y  ^  affidavits  required  to  be  filed  in  a  district 
registry. 

(&.)  Order  LIV.,  Rules  7  to  14,  both  inclusive,  shall 
not  apply  to  proceedings  in  district  registries. 

(c.)  The  forms  contained  in  the  schedule  to  the 
Rules  of  the  Supreme  Court,  April,  1880,  may,  as  far 
as  they  are  applicable,  be  used  in  or  for  the  purposes 
of  district  registries,  with  such  variations  as  circum- 
stances require. 
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ORDER  XXXVI. 
Trial. 

1.  There  shall  be  no  local  venue  for  the  trial  of  waccof  inai. 
any  action,  but  when  the  plaintiff  proposes  to  have 

the  action  tried  elsewhere  than  in  Middlesex,  he  shall 
in  his  statement  of  claim  name  the  county  or  place  in 
which  he  proposes  that  the  action  shall  be  tried,  and 
the  action  shall,  unless  a  Judge  otherwise  orders,  be 
tried  in  the  county  or  place  so  named.  Where  no 
place  of  trial  is  named  in  the  statement  of  claim,  the 
place  of  trial  shall,  unless  a  Judge  otherwise  orders, 
be  the  county  of  Middlesex.  Any  order  of  a  Judge, 
as  to  such  place  of  trial,  may  be  discharged  or  varied 
by  a  Divisional  Court  of  the  High  Court. 

The  Court  will  not  change  the  place  of  trial  without  good  cause 
shown.  {Bid^e  v.  Bidge,  35  L.  T.  428.)  This  was  a  case  in  the 
Probate  Division. 

If  in  an  action  in  the  Chancery  Division  a  plaintiff  name  a 
division  of  Assize,  as  the  place  in  which  he  desires  the  action  to 
be  tried,  in  the  absence  of  any  order  to  the  contrary,  it  will  be 
tried  before  the  Judge  of  Assize.  (Bedmayne  v.  Vaughan,  24 
W.  R.  983.) 

2.  Actions  shall  be  tried  and  heard  either  before  a  ^"^^^^ , 

Judge  or  Judges,   or  before   a  Judge   sitting  with  Siaif*  ^ 

assessors,  or  before  a  Judge  and  Jury,  or  before  an 

official  or  special  referee,  with  or  without  assessors. 

An  official  referee  has  no  power  to  order  judgment  to  be  entered, 
and  his  report  is  not  final.  {Longman  v.  ^ast,  3  C.  P.  D.  142.) 
In  Chancery  cases,  when  the  trial  has  taken  place  at  the  Assizes, 
an  application  for  a  charging  order  must  be  made  to  the  Judge 
who  tried  the  case.    ( Owen  v.  HenahaWj  26  W.  R.  188.) 

8.  Subject  to  the  provisions  of  the  following  Rules,  Notice  of 
the  plaintiff  may,  with  his  reply,  or  at  any  time  after  tionofin<Se. 
the  close  of  the  pleadings,  give  notice  of  trial  of  the 
action,  and  thereby  specify  one  of  the  modes  mentioned 
in  Rule  2  ;  and  the  defendant  may,  upon  giving  notice 
within  four  days  from  the  time  of  the  service  of  the 
notice  of  trial,  or  within  such  extended  time  as  a 
Court  or  Judge  may  allow,  to  the  effect  that  he  desires 
to  have  the  issues  of  fact  tried  before  a  Judge  and 
Jury,  be  entitled  to  have  the  same  so  tried. 

Where  the  plaintiff  has  given  notice  of  trial  before  a  Judge  and 
assessors,  the  defendant  may  insist  on  a  trial  before  a  junr  by 
giving  notice  within  the  time  specified.  {Sugg  v.  JSUber,  1  Q.  B.  D. 
362.) 

It  is  a  question  of  some  nicety  to  what  extent  this  Rule  is 
qualified  by  Rule  26tpo8t:  it  appears  to  be  somewhat  restricted 
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by  it.  The  defendant  is  not  entitled  as  a  matter  of  right  to  have 
the  issues  of  fact  tried  before  a  Judge  and  jury,  even  should  he 
apply  within  the  four  days  allowed  for  that  purpose,  in  causes 
which,  previously  to  the  passine  of  the  Act,  could  without  any 
ooQSent  of  parties  be  tried  witnout  a  jury.  Either  party  may, 
howeiver,  at  any  time  have  an  order  to  try  any  issue  of  fact  before 
a  jury,  if  he  can  make  it  appear  to  a  Court  or  Judge  that  it  will 
be  more  convenient.  In  the  exercise  of  their  discretion  under  these 
rules,  the  Court  is  mostly  governed  by  coneiderations  as  to  whether 
the  quesUoms  of  law  and  fact  are  intricate,  or  are  involved  the  one 
with  the  other.  ''The  Rule  {i.e.  26]  was  intended  to  ^ply  to 
that  class  of  actions  which  a  jury  is  not  as  a  rule  competent  to 
deal  with,  either  from  their  great  complexity  as  regards  foots,  or 
from  foct  and  law  being  so  intermingled  together,  that  it  would  be 
diiliouH,  if  not  impossible,  to  direct  a  jury  by  separating  the  law 
from  the  fact ;  or  because  the  questions  as  regards  the  law  are  of 
such  a  delicate  nature,  and  require  a  knowledge  of  such  refined 
law,  that  they  could  not  be  conveniently  presented  to  a  jury."  (Per 
Jessel,  M.R.,  in  Bordier  v.  BurreUf  6  Ch.  D.  514.) 

"  It  is  essentially  a  matter  of  discretion,  and  the  Court  of 
Appeal  will  not  interfere,"  per  James,  L.J.,  in  Sunttdell  v.  The 
Birmingham  /Syndicate,  3  Ch.  B.  133,  "unless  the  Judge  were  to 
say  that  be  exercised  it  in  a  particular  way,  because  he  held  a 
certain  opinion  ou  a  matter  of  law,  in  which  the  Court  of  Appeal 
considered  that  he  was  wrong"  (hy  the  same  learned  Judge  in 
Buston  V.  Tobin,  10  Ch.  D.  565).  As  to  instances  of  haw  this 
discretion  has  been  exercieed,  see  also  SpratCs  Patent  v.  Ward, 
1 1  Ch.  D.  240 ;  The  Singer  Manufactwring  Company  v.  Loog, 
11  Cb.  D.  656,  and  the  cases  cited  in  Buston  v.  Tobin,  ubi  suprd, 
and  Wedderbum  v.  Bickering,  13  Ch.  D.  769. 

In  Thomas  v.  Williamfj  W.  N.  1880,  91,  the  defendants  con- 
tended unsueoessfnlly  that  they  had  a  ridit  to  have  the  questioH 
tried  by  a  Jury  under  Fox's  Act,  as  the  circular  complained  of  was 
libellous. 

The  fact,  that  a  man's  character  will  be  seriously  affected  by 
the  trial,  will  be  a  paramount  reason  for  having  the  action  tried  in 
open  Court,  and  will  be  strong  grounds  for  insisting  on  a  jury. 
{Leigh  V.  Brooks,  5  Ch.  D.  592.) 
Notice  If  the  case  be  considered  suitable  for  trial  by  a  Judge  and  jury, 

issues.  the  notice  last  mentioned  should  not  be  given  in  Court,  and  the 

issues,  if  the  parties  cannot  agree,  should  be  settled  in  Chambers. 
(FovteU  y.  WiUiaim,  27  W.  R.  79a) 
Second  trial.  In  actions  remitted  to  the  County  Court  for  trial,  it  is  no  answer 
to  the  demand  of  the  plaintiff  for  a  jury  on  a  second  taial,  that  the 
first  trial  had  taken  place  without  one.  {Ford  v.  Taylor,  W.  N. 
1877,239.) 

A  plaintiff,  having  set  down  his  action  before  a  Judge  of  the 
Chancery  Pivision,  has  thereby  exercised  his  option  as  to  the 
mode  of  trial,  and  is  not  entitled  of  right  to  apply  under  Rule  6 
for  the  trial  of  an  issue  before  a  jury.  {Dent  v,  2%e  Sovereign 
Life  Aiewrance  Oompany,  27  W.  R.  379.) 

Notice  by  4.  Subject  to  the  provisions  of  the  followinff  rules, 

e  en  ant.     ^^  ^^^  plaintiff  does  not  within  six  weeks  after  the 

close  of  the  pleadings,  or  within  such  extended  time 

as  a  Court  or  Judge  may  allow,  give  notice  of  trial, 

the  defendant  may,  before  notice  of  trial  given  bj 
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the  plaintiff,  give  notice  of  trial,  and  thereby  specify 
oBe  of  the  modes  mentioned  in  Rule  2 ;  and  in  such 
case  the  plaintiff,  on  giving  notice  within  the  time 
fixed  by  Rule  3  that  he  desires  to  have  the  issues  of 
fact  tried  before  a  Judge  and  jury,  be  entitled  to 
have  the  same  so  tried. 

4a.  The  defendant,  instead  of  giving  notice  of  trial,  J^^^-  ^^^^' 
may  apply  to  the  Court  or  Judge  to  dismiss  the  Application 
action  for  want  of  prosecution ;  and  on  the  hearing  ^^SJJ^.**^ 
of  such  application,  the  Court  or  a  Judge  may  order 
the  action  to  be  dismissed  accordingly,  or  may  make 
such  other  order,  and  on  such  terms,  as  to  the  Court 
or  Judge  may  seem  just. 

In  cases  where  there  are  more  defendants  than  one,  before 
moving  under  this  rule,  it  appears  that  the  proper  practice  is 
to  write  to  the  plaintiiTs  solicitor,  and  ask  him  what  is  the  state 
of  the  pleadings,  as  the  close  of  the  proceedings  may  have  been 
postponed,  by  an  extension  of  time  granted  to  one  of  the  other 
defendants.     {Arnbroiie  v.  Evelyn^  11  Ch.  D.  769.) 

This  application  in  the  Common  Law  Divisions  is  usually  made 
in  Chambers  and  in  the  Chancery  Division,  unless  it  be  practically 
unopposed.  If  the  plaintiff  desire  to  avoid  the  cost  of  the  hearing, 
he  should  tender  the  costs  of  the  notice  to  the  defendant,  and 
eive  the  usual  undertaking  to  go  on.  {Evelyn  y.  Evdyn^  13 
Ch.  D.  138 ;  Ereason  v.  Loe,  26  W.  R.  138.) 

5.  Tn  any  case  in  which  neither  the  plaintiff  nor  chanire  of 
defendant  has  given  notice  under  the  preceding  JJ^d?*^ 
Rules  that  he  desires  to  have  the  issues  of  fact  tried 
before  a  Judge  and  jury,  or  in  any  case  within  the 
57th  section  of  the  Act,  if  the  plaintiff  or  defendant 
desires  to  have  the  action  tried  in  any  other  mode 
than  that  specified  in  the  notice  of  trial,  he  shall 
apply  to  the  Court  or  a  Judge  for  an  order  to  that 
e%ct,  within  four  days  firom  the  time  of  the  service 
of  the  notice  of  trial,  or  within  such  extended  time 
as  a  Court  or  Judge  may  allow. 

In  LasceUes  v.  BtUt^  2  Ch.  D.  588,  the  plaintiff  having  given 
notice  of  tiial  before  a  Judge,  and  becoming  desirous  of  having 
the  action  tried  before  an  official  referee,  it  w&s  held  that  his 
application  was  not  warranted,  as  it  was  made  after  the  four  days 
had  elapsed. 

If  either  party  desire  a  jury,  he  will  proceed  under  Rule  3,  so 
that  it  seems  this  rule  only  applies  to  the  selection  of  one  of  the 
other  modes  of  trial. 


6.  Subject  to  the  provisions  of  the  preceding  rules,  '^  i>7  ' 

the  Court  or  a  Judge  may,  in  any  action  at  any  time  modesT  \ 

or  from  time  to  time,  order  that  different  questions  of 
fact  arising  therein  be  tried  by  different  modes  of 
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trial,  or  that  one  or  more  questions  of  fact  be  tried 
before  the  others,  and  may  appoint  the  place  or 
places  for  such  trial  or  trials,  and  in  all  cases  may 
order  that  one  or  more  issues  of  fact  be  tried  before 
any  other  or  others. 

In  granting  an  application  under  this  rule,  the  Court  will 
sometimes  impose  terras.  {The  Emma  Silver  Mining  Company 
y.  Grant,  11  Ch.  D.  918.) 

In  The  Tasmanian  BaUway  Ccmipany  v.  Clark  (W.  N.  1879, 
106),  the  Court  of  Common  Pleas  refused  leave  to  trj  the  liability 
of  a  surety,  before  that  of  the  principal,  and  the  Court  of  Appeal 
declined  to  interfere  with  their  discretion. 

Where  a  reference  would  be  ordered  by  the  Judge  as  to  a 
question  of  accounts,  it  seems  proper  that  the  question  of 
liability  should  be  tried  separately  from  the  question  of  damages. 
{Liverpool  <&  Brazil  Navigation  Company  v.  London  cfe  St. 
Catherine,  t&c.,  Company,  W.  N.  1876,  203.) 

When  a  plaintiff  has  set  down  his  action  before  a  Judge  of 
the  Chancery  Division,  he  has  thereby  exercised  his  option  as  to 
the  mode  of  trial,  and  is  not  entitled  of  right  to  apply  under 
this  rule  for  the  trial  of  an  issue  before  a  jury.  {Dent  v.  The 
/Sovereign  Life  Assurance  Company,  27  W.  R.,  379.) 

Usually  be-        7.  Every  trial  of  any  question  or  issue  of  fact  by 
Jud/eT*^       a  jury  shall  be  held  before  a  sing^le  Judg-e,  unless  such 

trial  be  specially  ordered  to  be  held  before  two  or  more 

Judges. 

Kutato!**  8.  Notice  of  trial  shall  state  whether  it  is  for  the 
trial  of  the  action  or  of  issues  therein ;  and  in  actions 
in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions,  the  place  and  day  for  which  it  is  to  be  en- 

K.S.C.  Dec.  tered  for  trial.  It  may  be  in  the  Form  No.  14  in 
Appendix  (B),  with  such  variations  as  circumstances 
may  require. 

Lonjr  and  9.  Ten  days'  notice  of  trial  shall  be  given,  unless 
the  party  to  whom  it  is  given  has  consented  to  take 
short  notice  of  trial  ^  and  shall  be  sufficient  in  all  cases, 
unless  otherwise  ordered  by  the  Court  or  a  Judge. 
Short  notice  of  trial  shall  be  four  days'  notice. 

Notice  be-         IQ.  Notice  of  trial  shall  be  ffiven  before  entering: 

fore  entry.       .i  .•        r      *  •   i 

the  action  for  trial. 

R.s.c.  Dec.  10a.  Unless  within  six  days  after  notice  of  trial  is 
Lapse  of.  given,  the  cause  shall  be  entered  for  trial  by  one  party 
or  the  other,  the  notice  of  trial  shall  be  no  longer  in 
force.  This  rule  is  not  to  apply  in  any  case  in  which 
notice  of  trial  has  been  already  given  or  to  trials  not 
in  London  or  Middlesex. 


assizes. 
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11.  Notice  of  trial  for  London  or  Middlesex  shall  I?,5Sf^r'''" 

1  _  .      ,  .     .  1        Mlaalesex. 

not  be  or  operate  as  for  any  particular  sitting's ;  but 
shall  be  deemed  to  be  for  any  day  after  the  expiration 
of  the  notice  on  which  the  action  may  come  on  for  trial 
in  its  order  upon  the  list. 

12.  Notice  of  trial  elsewhere  than  in  London  or  For  the 
Middlesex  shall  be  deemed  to  be  for  the  first  day  of 
the  then  next  assizes  at  the  place  for  which  notice  of 
trial  is  given. 

13.  No  notice  of  trial  shall  be  countermanded,  ex-  Counter- 
cept  by  consent,  or  by  leave  of  the  Court  or  a  Judge,  notice, 
which  leave  may  be  given  subject  to  such  terms  as  to 
costs,  or  otherwise,  as  may  be  just. 

14.  If  the  party  giving  notice  of  trial  for  London  Omission  to 
or  Middlesex  omits  to  enter  the  action  for  trial  on  the  trial. 
day  or  day  after  giving  notice  of  trial,  the  party  to 

whom  notice  has  been  given  may,  unless  the  notice 
has  been  countermanded  under  the  last  rule,  within 
four  days  enter  the  action  for  trial. 

16a.  Order  XXXVI.,  Eule  15,  is  hereby  repealed,  ^^'^-  ^^• 
and  the  following  rule  substituted : — 

After  notice  of  trial  has  been  given  of  any  action  or  Entry  in 
issue  to  be  tried  elsewhere  than  in  London  or  Middle-  ^^t?y. 
sex,  either  party  may  at  any  time  before  the  day  next 
before  the  commission  day  enter  the  action  or  issue 
for  trial  at  the  next  assizes  in  the  district  registry 
(if  any)  of  the  city  or  town  where  the  trial  is  to  be 
had,  or  with  the  associate  at  the  assize  town  as  here- 
tofore. 

So  long  as  there  is  no  district  registry  in  the  places 
enumerated  in  the  first  of  the  following  columns,  en- 
tries for  trial  may  be  made  in  the  district  registries 
in-  the  second  of  the  following  columns,  i.«.,  actions 
and  issues  for  trial  at — 

i  may  be  entered  in  \ 
Bodmin         ...    <     the   district  re-  >  Truro. 

(     gistry  at  j 

Carnarvon     ...  „  „  Bangor. 

Chelmsford    ...  „  „  Colchester. 

Lancaster       ...  „  „  Preston. 

Lewes  ...  „  „  Brighton. 

Monmouth     ...  „  „  Newport,  Mon. 

Stafford         ...  „  „  Hanley. 

Taunton  or  Wells  „  „  Bridgwater. 

Warwick        ...  „  „  Birmingham. 

Winchester    ...  „  „  Southampton. 
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The  entry  stiall  be  made  in  a  numbered  list  to  be 
provided  by  the  district  registrar  in  such  vacant  niun- 
oer  as  the  party  entering  shall  select,  and  the  list  shall 
be  open  for  the  inspection  of  all  parties  interested 
therein  at  all  times  during  office  hours.  At  the  time 
of  entry  two  copies  of  the  pleadings  shall  be  delivered 
as  directed  by  Order  XXX  V I.,  Rule  17a,  one  of  which 
shall  be  duly  stamped  with  the  amount  of  the  fee  pay- 
able on  entry  of  the  cause  for  trial. 

When  the  trial  of  an  action  or  issue  which  has  been 
entered  for  trial  has  been  postponed  or  withdrawn 
under  Order  XXIII.,  Rule  2,  or  settled,  the  party  who 
made  the  entry  shall  immediately  thereupon  give  notice 
thereof  to  the  registrar,  and  such  entry  shall  be  ex 
punged  from  the  list. 

The  registrar  shall  close  the  list  and  transmit  a 
corrected  copy  of  the  said  list,  together  with  the  two 
copies  of  the  pleadings^  to  the  associate  at  the  assize 
town  in  such  time  that  the  same  may  be  received  at 
his  office  before  the  opening  of  the  commission. 

Causes  or  issues  entered  for  trial  by  the  associate 
shall  be  entered  in  such  vacant  numbers  in  the  list  so 
transmitted  as  the  party  entering  may  select.  The 
list  shall  then  be  re-numoered  consecutively,  and  i^all 
be  the  cause  list  for  tiie  assizes. 

If  both  parties  enter  the  action  or  issue  for  trial,  it 
shall  be  tried  in  the  order  of  the  plaintiff's  entry,  and 
the  defendant's  entry  shall  be  vacated. 

London  and      ^^'  ^^®  ^^^^  ^^  ^^^^^  ^^  actions  for  trial  at  the  sittings 
Middlesex,    m  Loudou  and  Middlesex  respectively  shall  be*  pre- 
pared, and  the  actions  shall  be  allotted  for  trial,  with- 
out reference  to  the  Division  of  the  High  Court  to 
which  such  actions  may  be  attached. 

As  to  actions  in  the  Chancery  Divisions,  see  Sule  29a,  pogt. 

fm^'  ^^  ^^-  "^^^  *^®^  sentence  of  Order  XXXVI.,  Rule  17, 
shall  be  altered  as  follows : — The  party  entering  the 
action  for  trial  shall  deliver  to  the  officer  two  copies 
of  the  whole  of  the  pleadings  in  the  action,  one  of 
which  shall  be  for  the  use  of  the  Judge.  Such  copies 
shall  be  in  print,  except  as  to  such  parts,  if  any,  of 
the  pleadings  as  are  by  these  rules  permitted  to  be 
written. 

Befkuit  of        18.  If,  when  an  action  is  called  on  for  trial,  the 
bylSef^ant.  plaintiff  appears,  and  the  defendant  does  not  appear^ 
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then  &e  plaintiff  may  |»*ove  his  claim,  so  fur  as  the 
burden  of  proof  lies  upon  bim. 

It  is  not  necessary  now  in  the  Cbancerj  Division,  when  the 
defendant  does  not  appear,  to  prove  service  of  notice  of  trial ;  but 
when  the  defendant  has  become  bankrupt  pending  the  proceedings, 
it  shonld  be  shown  that  his  trustee  has  been  served  with  a  notice 
UDfil]^  Order  L.,  Rule  5.  {Oh^rUon  v.  Bwkie,  18  Ch.  D.  160.) 

19.  If,  when  an  action  is  called  on  for  tyial,  the  Default  of 
defendant  appears,  and  the  plaintiff  does  not  appear,  by^SmS. 
the  defendant,  if  he  has  no  counter-claim,  shall  be 
entilled  to  judgment  dismissing  the  action ;  but  if  he 

has  a  counter-claim,  then  he  may  prove  such  claim  so 
fer  as  the  burden  of  proof  lies  upon  him. 

It  is  not  necessary  for  defendant  to  prove  that  he  has  been 
served  with  notice  of  trial,  and  he  is  entitled  to  judgment  with 
costs.   (Jaimes  v.  Grow,  7  Ch.  D.  410.) 

But  when  the  action  had  abated,  it  was  merely  ordered  to  be 
struck  out  of  the  list,  for  Order  L.,  Rule  1,  applies  only  to  where  the 
eanse.  of  action  survive,  or  continues  to  some  person  who  is 
))efore  the  Court ;  and  it  sboijdd  be  shown  that  such  person  has 
had  notice.     {Eldridge  v.  Burgess,  7  Ch.  D.  411.) 

It  is  not  intended  that  a  jury  should  be  sworn.  [Laiie  v.  Eve, 
W.  N.  1876,  86.) 

20.  Any  verdict  or  judgment  obtained  where  one  setting  aswe 
party  does  not  appear  at  the  trial,  may  be  set  aside  SfiSt!"  ^ 
oy  the  Court  or  a  Judge  upon  such  terms  as  may 

seem  fit,  upon  an  application  made  within  six  days 
after  the  trial ;  such  application  may  be  made  cdther 
at  the  assizes  or  in  Middlesex. 

Where  judgment  has  been  obtained  through  an  oversight  on 
the  part  of  the  solicitor,  judgment  will  be  set  aside  on  payment  of 
the  costs.  (Burgoine  v.  Toylor,  9  Ch.  D.  1.)  Where  the  solicitor 
had  reasonable  ground  to  expect  a  compromise,  and  had  deferred 
delivering  briefs  to  counsel,  the  action  was  rcRtored  on  the  same 
terms  as  to  costs.  ( Wright  v.  CUfford,  26  W.  R.  369).  Similarly, 
where  one  counsel  had  been  unavoidably  detained  by  a  railway 
^cident,  and  the  other  prevented  by  indisposition  frc»n  conducting 
the  case,  see  the  remarks  of  Fry,  J.,  on  Cockle  v.  Joyce,  in  Burgoine 
v.  Taylor,  9  Ch.  D.  3.  Where  the  defendant  had  personally  been 
guilty  of  no  negligence,  and  made  an  application  within  six  days 
of  his  having  heard  that  the  trial  had  taken  place,  the  Court 
granted  an  extension  of  time,  to  enable  him  to  make  application  to 
set  aside  the  judgment.    {MicheU  v.  Wilson,  %b  W.  B.  380.) 

21.  The  Judge  may,  if  he  think  it  expedient  for  Adjoum- 
tlie  interests  of  justice,  postpone  or  adjourn  the  trial  ™®°'' 
for  such  time,  and  upon  such  terms,  if  any,  as  he  shall 
think  fit. 

In  lAjddJd  V.  Marfir^(m,  6  Ch.  D.  780,  the  t^rms  imposed  were 
that  the  plaintiffs  should  pay  aU  the  costs  that  were  incurred  by 
tjie  action  standing  for  heariQg  for  those  days  on  which  it  was 
l^aoed  in  the  papw. 
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22fl.  Order  XXXVI.,  Rule  22,  is  hereby  repealed  ^ 
and  instead  thereof  the  following  rule  shall  take 
effect : — 

Upon  the  trial  of  an  action  the  Judge  may,  at  or 
after  the  trial,  direct  that  judgment  be  entered  for 
any  or  either  party,  or  adjourn  the  case  for  further 
consideration,  or  leave  any  party  to  move  for  judge- 
ment. No  judgment  shall  be  entered  after  a  trial 
without  the  order  of  a  Court  or  Judge. 

This  rule  does  not  apply  to  actions  remitted  to  the  County  Coort. 
llie  registrar  certifies  the  result  of  the  trial  to  the  Superior  Court, 
and  judgment  is  signed  accordingly.  {ScvU  r.  Freemanf  2  Q.  B.  D. 

177.) 

23.  Upon  every  trial  at  the  assizes,  or  at  the  London 
and  Middlesex  sitting  of  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  JDivision,  where  the  officer  present 
at  the  trial  is  not  the  officer  by  whom  judgments  oug'ht 
to  be  entered,  the  associate  shall  enter  all  such  findings 
of  fact  as  the  Judge  may  direct  to  be  entered,  and  the 
directions,  if  any,  of  the  Judge  as  to  judgment,  and 
the  certificates,  if  any,  granted  by  the  Judge,  in  a 
book  to  be  kept  for  the  purpose. 

24.  If  the  Judge  shall  direct  that  any  judgment 
be  entered  for  any  party  absolutely,  the  certificate  of 
the  associate  to  that  effect  shall  be  a  sufficient  authority 
to  the  proper  officer  to  enter  judgment  accordingly. 
The  certificate  may  be  in  the  l?orm  No.  15  in  Appen- 
dix (B)  hereto. 

This  certificate  corresponds  to  the  old  "  postea.'* 

25-  If  the  Judge  shall  direct  that  any  judgment 
be  entered  for  any  party  subject  to  leave  to  move, 
judgment  shall  be  entered  accordingly  upon  the  pro- 
duction of  the  associate's  certificate. 

26.  The  Court  or  a  Judge  may,  if  it  shall  appear 
desirable,  direct  a  trial  without  a  jury  of  any  question 
or  issue  of  fact,  or  partly  of  fact  and  partly  of  law, 
arising  in  any  cause  or  matter  which  previously  to 
the  passing  of  the  Act  could,  without  any  consent  of 
parties,  be  tried  without  a  jury. 

See  the  whole  subject  discussed  in  note  to  Rule  3,  ante. 

Where  the  parties  to  an  action  agreed  that  evidence  should  be 
taken  by  affidavit,  it  was  held  equivalent  to  an  agreement  that 
the  action  should  be  tried  without  a  jury,  even  in  a  case  peculiarly 
adapted  for  a  trial  before  a  jury.    {Brooke  v.  Wigg^  8  Ch.  D.  510.) 
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27.  The  Court  or  a  Judge  may,  if  it  shall  appear  Trial  with 
either  before  or  at  the  trial  that  any  issue  of  fact  can  ^'"^' 

be  more  conveniently  tried  before  a  jury,  direct  that 
such  issue  shall  be  tried  by  a  Judge  with  a  jury. 

Actions  sent  from  the  Chancery  Division  must  be  set  down  in 
the  general  list,  to  be  tried  by  one  of  the  Judges  of  the  Common 
Law  Divisions ;  if  no  place  be  mentioned  they  will  be  tried  in 
Middlesex.  (  Warner  v.  Murdoch,  4  Ch.  D.  750).  And  see  note 
to  Bole  3,  ante.) 

28.  Trials  with  assessors  shall  take  place  in*  such  J™l|^**** 
manner  and  upon  such  terms  as  the  Court  or  a  Judge 

shall  direct. 

29.  In   any  cause  the  Court  or   a  Judge  of  the  ^'uce of 
division  to  which  the  cause  is  assigned  may,  at  any  taiai. 
time  or  from  time  to  time,  order  the  trial  and  deter- 
mination of  any  question  or  issue  of  fact,  or  partly 

of  fact  and  partly  of  law,  by  any  commissioner  or 
commissioners  appointed  in  pursuance  of  the  29th 
section  of  the  said  Act,  or  at  the  sittings  to  be  held 
in  Middlesex  or  London,  and  such  question  or  issue 
shall  be  tried  and  determined  accordingly. 

As  to  actions  sent  for  trial  by  the  Chancery  Division,  see  note 
to  Rule  27,  ante. 

29a,  Where  in  any  action  in   the  Chancery  Divi-  bs.c. Dec. 
sion  the  action  or  any  question  at  issue  in  the  action  i^i^n  for 
is  ordered  to  be  tried  before  any  Commissioner  or  transfer. 
Commissioners  of  Assize,  or  at  the  London  or  Middle- 
sex sittings  of  any  Division  other  than  the  Cha^cery 
Division,  the  order  directing  such  trial  shall  state  on 
its  face  the  reason  for  which  it  is  expedient  that  the 
action,   question,  or   issue,  should  be  so   tried   and 
should  not  be  tried  in  the  Chancery  Division. 

Where  the  action  goes  of  its  own  accord,  so  to  speak,  to  be  tried 
at  the  Middlesex  sittings,  no  special  order  from  the  Chancery 
Judge  is  necessary.  {Hunt  v.  The  London  Heal  Property 
Company,  3  Q.  B  t).  21.) 

The  mere  desire  of  the  parties  is  not  a  sufficient  reason  for 
directing  a  trial  at  the  Assizes.  ( Wood  and  Iveru  v.  HamhUt, 
6  Ch.  D.  113,  in  which  case  Jessel,  M.R.,  directed  all  the  following 
reasons  to  be  stated  on  the  face  of  the  order : — 

Because  both  sides  desire  it. 

Because  the  action  is  one  for  damages  only. 

Because  it  relates  to  land  in  Staffordshire. 

Because  there  are  a  great  many  witnesses  residing  in  the  neigh- 
bourhood. 

See  "  Morgan's  Acts  and  Orders,"  5th  ed.,  548. 

O 
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f^cJ"»«»  29m.  The  business  to  be  referred  to  the  official 
Rotation  of  relerees  appointed  under  the  Supreme  Court  of  Judi- 
referees.  catiire  Act,  1873,  shall  be  distributed  among  such 
official  referees  in  rotation  by  the  clerks  to  the  Regis- 
trars of  the  Supreme  Court,  CJhancery  Division,  in  like 
manner  in  all  respects  as  the  business  referred  to  con- 
veyancing counsel  appointed  under  the  Act  of  the 
15th  and  16th  Vict.,  cap.  80,  section  41,  is  directed 
to  be  distributed  by  the  second  of  the  Consolidated 
General  Orders  of  the  Court  of  Chancery. 

29^.  When  an  Order  shall  have  been  made  referring 
any  business  to  the  official  referee  in  rotation,  such 
Order,  or  a  duplicate  of  it,  shall  be  produced  to  the 
registrar's  clert,  whose  duty  it  is  to  make  such  dis- 
tribution as  aforesaid;  and  such  clerk  shall  (except 
in  the  case  provided  for  by  Rule  29c  of  this  Order), 
indorse  thereon  a  note  specifying  the  name  of  the 
official  referee  in  rotation  to  whom  such  business  is  to 
be  referred;  and  the  Order  so  indorsed  shall  be  a 
sufficient  authority  for  the  official  referee  to  proceed 
with  the  business  so  referred. 

29(7.  The  two  last  preceding  rules  of  this  Order  are 
not  to  interfere  with  the  power  of  the  Court,  or  of  the 
Judge  at  Chambers,  to  direct  or  transfer  a  reference 
to  any  one  in  particular  of  the  said  official  referees,  where 
it  appears  to  the  Court  or  the  Judge  to  be  expedient ; 
but  every  such  reference  or  transfer  shall  be  recorded 
jn  the  manner  mentioned  in  Rule  2  of  the  second  of 
the  said  Consolidated  General  Orders,  and  a  note  to 
that  effect  be  endorsed  on  the  order  of  reference  or 
transfer ;  and  in  case  any  such  reference  or  transfer 
shall  have  been  or  shall  be  made  to  any  one  in  par- 
ticular of  the  said  referees,  then  the  clerk  in  making 
the  distribution  of  the  business  according  to  such 
rotation  as  aforesaid  shall  have  regard  to  any  such 
reference  or  transfer. 

referee*''*'*  30.  Where  any  cause  or  matter,  or  any  question  in 
any  cause  or  matter,  is  referred  to  a  referee,  he  may, 
subject  to  the  order  of  the  Court  or  a  Judge,  hold  the 
trial  at  or  adjourn  it  to  any  place  which  he  may  deem 
most  convenient,  and  have  any  inspection  or  view, 
either  by  himself  or  with  his  assessors  (if  any),  which 
he  may  deem  expedient  for  the  better  disposal  of  the 
controversy  before  him.  He  shall,  unless  otherwise 
directed  by  the  Court  or  a  Judge,  proceed  with  the 
trial  de  die  in  diem,  in  a  similar  manner  as  in  actions 
tried  by  a  jury. 
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The  words  as  to  sitting  de  die  in  diem  are  directory  and  not 
imperative,  and  a  neglect  to  do  so,  acquiesced  in  by  either  party, 
will  preyent  them  taking  advantage  of  the  misconduct  of  the 
referee.  (Rohirwm  v.  Bobinson,  24  W.  B.  676.)  See  also  note 
to  section  56  of  the  Act  of  1873.) 

31.  Subject  to  any  order  to  be  made  by  the  Court  ^^^^ 
or  Judge  ordering  the  same,  evidence  shall  be  taken  referee, 
at  any  trial  before  a  referee,  and  the  attendance  of 
witnesses  may  be  enforced  by  subpoena,  and  every 
such  trial  shall  be  conducted  in  the  same  manner,  as 
nearly  as  circumstances  will  admit,  as  trials  before  a 
Judge  of  the  High  Court,  but  not  so  as  to  make  the 
tribunal  of  the  referee  a  public  court  of  justice. 

82.  Subject  to  any  such  order  as  last  aforesaid,  the  ^fem"*^'^^ 
referee  shall  have  the  same  authority  in  the  conduct     • 
of  any  reference  or  trial  as  a  Judge  of  the  High  Court 
when  presiding  at  any  trial  before  him. 

This  does  not  give  an  official  referee  power  to  order  judgment 
to  be  entered,     (l/ongman  v.  JSoMt^  3  C.  P.  D.  142.^ 

If  an  order  made  in  the  course  of  the  proceedings  before  a 
referee  be  wrong,  it  may  be  properly  brought  before  the  Judge, 
and  the  Judge  (done  can  enforce  an  order  for  discovery.  (HowcUjffe 
V.  Leigh,  25  W.  R.  66.) 

33.  Nothing  in  these  Rules  contained  shall  autho-  No  power 
rise  any  referee  to  commit  any  person  to  prison  or  to  ^  comnut. 
enforce  any  order  by  attachment  or  otherwise. 

34.  Rule  34  is  hereby  annulled,  and  the  following  bs.g. 
shall  stand  in  lieu  thereof.  ^^«*^  ^^'^ 

The  referee  may,  before  the  conclusion  of  any  trial  General 
before  him,  or  by  his  report  under  the  reference  made  p^^^®™* 
to  him,  submit  any  question  arising  therein  for  the 
decision  of  the  Court,  or  state  any  fects  specially, 
with  power  to  the  Court  to  draw  inferences  therefrom, 
and  in  any  such  case  the  order  to  be  made  on  such 
submission  or  statement  shall  be  entered  as  the  Court 
may  direct ;  and  the  Court  shall  have  power  to  require 
any  explanation  or  reasons  from  the  referee,  and  to 
remit  the  cause  or  matter,  or  any  part  thereof,  for 
re- trial  or  further  consideration  to  the  same  or  any 
other  referee  j  or  the  Court  may  decide  the  question 
referred  to  any  referee  on  the  evidence  taken  before 
him,  either  with  or  without  additional  evidence  as  the 
Court  may  direct. 

An  application  to  have  the  decision  of  the  official  referee 
reviewed  must  be  supported  by  affidavit,  or  some  evidence  of  what 
took  place  at  the  trial,  other  than  the  statement  of  counsel  {Stubbs 
V.  Boyle,  2  Q.  B.  D.  124.) 

o2 
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When  he  has  made  a  report,  an  ai>plication  to  show  cause  why 
the  issaes  should  not  be  remitted  to  nim  for  farther  consideration, 
should  be  within  the  time  limited  for  moving  against  the  verdict 
of  a  jury.    {SuUivan  v.  Rimngton,  28  W.  R.  372.) 


aflBdavit. 
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viv&vooe  ^'  ^^  ^^  absence  of  any  agreement  between  the 
and  by ^  parties^  and  subject  to  these  rules,  the  witnesses 
.«.^__,.       ^^  ^^  ^^^^  ^^  ^^^  action  or  at  any  assessment  of 

damages,  shall  be  examined  vivd  voce  and  in  open 
court,  but  the  Court  or  a  Judge  may  at  any  time  for 
sufficient  reason  order  that  any  particular  fact  or 
facts  may  be  proved  by  affidavit,  or  that  the  affidavit 
of  any  witness  may  be  read  at  the  hearing  or  trial,  on 
such  conditions  as  the  Court  or  Judge  may  think 
reasonable,  or  that  any  witness  whose  attendance  in 
Court  ought  for  some  sufficient  cause  to  be  dispensed 
with,  be  examined  by  interrogatories  or  otherwise 
before  a  commissioner  or  examiner  ;  provided  that 
where  it  appears  to  the  Court  or  Judge  that  the  other 
party  hond  ,fide  desires  the  production  of  a  witness  for 
cross-examination,  and  that  such  witness  can  be  pro- 
duced, an  order  shall  not  be  made  authorising  the 
evidence  of  such  witness  to  be  given  by  affidavit. 

The  consent  to  take  evidence  by  affidavit  must  be  a  formal 
written  consent,  and  not  one  to  be  gathered  from  a  correspondence 
between  the  parties.  {New  Westminster  Brewery  Co.  v.  Manndh, 
1  Ch.  D.  278) ;  and  may  be  given  by  the  guardian  <id  litem, 
{KnatchhuU  v.  Fmde,  1  Ch.  D.  604.) 

Where  it  is  agreed  to  take  evidence  by  affidavit,  it  is  equivalent 
to  an  ae:reement  to  try  before  a  Judge  alone.  (Brooke  v.  Wigg, 
8  Ch.  D.  510.) 

When  the  production  of  a  witness  for  cross-examination  is 
insisted  upon,  the  Court  has  no  power  to  order  an  affidavit  to  be 
read  at  the  trial,  which  has  been  used  on  a  previous  occasion. 
{The  Blackburn  Union  v.  Brooks,  7  Ch.  D.  68.) 

Office  copies  of  affidavits,  which  had  been  deemed  sufficient 
evidence  in  the  Probate  and  Chancery  Divisions,  were  taken  as 
sufficient  proof  of  the  death  of  the  party  mentioned  therein.  {Be 
WooUey\  Trust,  24  W.  K .  783.) 

Affidavits  sworn  in  one  action  may  be  read  as  evidence  in 
another,  against  such  of  the  defendants  as  are  parties  to  both. 
{Broum  v.  White,  24  W.  R.  4560 . 

The  President  of  the  Probate  Divisicm  has  declined  to  allow  the 
execution  of  a  will  to  be  proved  by  affidavit,  when  the  action  was 
to  prove  the  will  in  solemn  form.  Although  the  value  of  the  pro- 
perty was  extremely  small  {Cook  v.  Tomlinson,  24  W.  R.  851). 
where  a  party  improperly  withheld  his  consent  to  the  use  of 
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affidavits,  he  was  directed  to  pay  the  costs  of  an  nnsuccessful 
application  by  the  other  party  to  use  them.  (Patterson  v.  IFoofer, 
2  Oh.  D.  586.)    This  was  under  very  exceptional  circumstances. 

2.  Upon  any  motion,  petition,  or  summons  evidence  On  motion, 
may  be  given  by  affidavit ;  but  the  Court  or  a  Judge 

may,  on  the  application  of  either  party,  order  the 

attendance  for  cross-examination  of  the  person  making 

any  such  affidavit. 

Where  the  evidence  under  15  &  16  Vict.  c.  86,  s.  32,  was  not 
"taken  down  in  writing  by  the  examiner,"  with  his  own  hand, 
Hall,  V.-C,  allowed  the  affidavits  to  be  filed,  ad  the  representative 
of  the  opposite  party,  who  was  present,  raised  no  objection  to  the 
course  pursued.     {poUon  v.  BoUon^  2  Ch.  D.  217.) 

3.  Affidavits  shall  be  confined  to  such  facts  as  the  Affidavit  of 
•witness  is  able  of  his  (»wn  knowledge  to  prove,  except  **®'*®^- 

on  interlocutory  motions,  on  which  statements  as  to 
his  belief^  with  the  grounds  thereof,  may  be  admitted. 
The  costs  of  every  affidavit  which  shall  unnecessarily 
set  forth  matters  of  hearsay,  or  argumentative  matter, 
or  copies  of  or  extracts  from  documents,  shall  be  paid 
by  the  party  filing  the  same. 

In  proceedings  which  finally  decide  the  rights  of  parties,  evi- 
dence on  "information  and  belief"  is  not  admissible,  though  their 
form  be  interlocutory.     ( GiWert  v.  Endeau^  9  Ch.  D.  260. ) 

Sfl.  Every  affidavit  shall  be  drawn  up  in  the  first  Pomo  of 
person,  and  shall  be  divided  into  paragraphs,  and  ^^^a^Apni. 
every  paragraph  shall  be  numbered  consecutively,  and  isao. 
as  nearly  as  may  be  shall  be  confined  to  a  distinct 
portion  of  the  subject.      Every  affidavit  shall    be 
written   or  printed   bookwise.     No  costs    shall    be 
allowed  for  any  affidavit  or  part  of  an  affidavit  sub- 
stantially departing  from  this  rule. 

3^.  Every  affidavit  shall  state  the  description  and  ^T'^?*^®^ 
true  place  of  abode  of  the  deponent.  of  deponent 

to  be  sUted. 

3(?.  In  every  affidavit  made  by  two  or  more  de-  ^•^-  ^^"^ 
ponents  the  names  of  the  several  persons  making  the  Affidavits 
affidavit  shall  be  inserted  in  the  jurat,  except  that  if  made  by  two 
the  affidavit  of  all  the  deponents  is  taken  at  one  time  deponents. 
by  the  same  officer  it  shall  be  sufficient  to  state  that  fgw  •^^''** 
it  was  sworn  by  both  (or  all)  of  the  **  above-named" 
deponents. 

M.  Every  affidavit  shall  be  filed  in  the  Central  ^^^^^  *® 
Office.     There  shall  be  appended  to  every  affidavit  a  r.s.c.  April 
note  showing  on  whose  behalf  it  is  filed.  ^**^- 

See  Rule  16  of  Order  XXXV.,  ante. 
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Alterations  3^.  No  affidavit  having  in  the  jurat  or  body  thereof 
B-l.c^Yprii,  ^"^y  interlineations,  alteration,  or  erasure  shall  without 
1880.  *  leave  of  the  Court  or  a  Judge  be  read  or  made  use  of 
in  any  matter  depending  in  Court  unless  the  inter- 
lineation or  alteration  (other  than  by  erasure)  is 
authenticated  by  the  initials  of  the  officer  taking  the 
affidavit,  or,  if  taken  at  the  central  office,  either  by 
his  initials  or  by  the  stamp  of  that  office,  nor  in  the 
case  of  an  erasure,  unless  the  words  or  figures  appear- 
ing at  the  time  of  taking  the  affidavit  to  oe  written  ou 
the  erasure  are  re-written  and  signed  or  initialled  in 
the  margin  of  the  affidavit  by  the  officer  taking  it. 

nuterttte*  ^  ^  Where  an  affidavit  is  sworn  by  any  person  who 
persons.  appears  to  the  officer  taking  the  affidavit  to  be  ilh- 
1^'  ^^"**  terate,  the  officer  shall  certify  in  the  jurat  that  the 
affidavit  was  read  in  his  presence  to  the  deponent, 
that  the  deponent  seemed  perfectly  to  understand  it, 
and  that  the  deponent  faiade  his  or  her  signature  in 
the  presence  of  the  officer.  No  such  affidavit  shall  be 
used  in  evidence  in  the  absence  of  this  certificate, 
unless  the  Court  or  a  Judge  is  otherwise  satisfied 
that  the  affidavit  was  read  over  to  and  apparently 
perfectly  understood  by  the  deponent. 

affidavits'**^      3^.  In  cases  in  which  by  the  present  practice  an 

and  use  of     Original  affidavit  is  allowed  to  be  used,  it  shall  before 

as!c.*ApS*,  ^*  ^^  ^^®^  ^^  stamped  with  a  proper  filing  stamp,  and 

1880.         '  shall  at  the  time  when  it  is  used  be  delivered  to  and 

left  with  the  proper  officer  in  Court  or  in  Chambers, 

who  shall  send  it  to  the  central  office.     An  office  copy 

of  an  affidavit  may  in  all  cases  be  used,  the  original 

affidavit  having  been  previously  filed  in  the  central 

office,  and  the  copy  duly  authenticated  with  the  seal 

of  that  office. 

Depositions.      4^  The  Court  or  a  Judge  may,  in  cause  or  matter 

where  it  shall  appear  necessary  for  the  purposes  of 

justice,  make  any  order  for  the  examination  upon  oath 

before  any  officer  of  the  Court,  or  any  other  person 

or  persons,  and  at  any  place,  of  any  witness  or  person, 

and  may  order  any  deposition  so  taken  to  be  filed  in 

the  Court,  and  may  empower  any  party  to  any  such 

cause  or  matter  to  give  such  deposition  in  evidence 

therein  on  such  terms,  if  any,  as  tne  Court  or  a  Judge 

may  direct. 

In  The  Moxham^  1  P.  D.  107,  a  commission  to  take  evidence  in 
Spain  as  to  the  law  of  Spain  was  refused,  as  it  was  not  shown 
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that  competent  Spanish  advocates  coald  not  attend  here  without 
difficulty. 

The  examiner's  office  is  not  a  public  Court  which  anv  person 
may  enter.  By  15  &  16  Vict.  c.  86,  the  examination  is  to  be 
held  ia  the  presence  of  the  parties,  their  counsel,  soKcitfflrs,  or 
agemts.  That  means  that  all  other  persons  are  excluded.  (Per 
Jessel,  M.  R.,in  Be  Western  of  Canada  Oil  Co.,  25  W.  R.  787.) 


ORDER  XXXVIIL 
Evidence  by  Affidavit. 

1.  Within  fourteen  days  after  a  consent  for  taking  Time  for 
evidence  by  affidavit  as  between  the  plaintiff  and  the  ^ftuf. 
defendant  has  been  given,  or  within  such  time  as  the 
parties  may  agree  upon,  or  a  Judge  in  Chambers  may 
allow,  the  plaintiff  shall  file  his  affidavits  and  deliver 

to  the  defendant  or  his  solicitor  a  list  thereof. 

The  consent  must  be  in  writing  (New  Westminster  Brewery  Co. 
T.  Hannah,  1  Ch.  D.  278) ;  and  may  be  given  by  thfe  guardian 
ad  litem  oi  an  infant  (KnatckbuU  v.  Fowle,  1  Ch.  D.  604) ;  and  see 
further,  note  to  Order  XXXVII.  Eule  1. 

As  to  affidavits  in  an  English  suit  sworn  before  a  Juge  de  Paix 
in  Belgium,  see  Kevcen,  v.  Cravoford,  45  L.  J.  668. 

2.  The  defendant  within  fourteen  days  after  delivery  Time  for 
of  such  list,  or  within  such  time  as  the  parties  may  defendant, 
agree  upon,  or  a  Judge  in  Chambers  may  allow,  shall 

me  his  affidavits  and  deliver  to  the  plaintiff  or  his 

solicitor  a  list  thereof. 

Where  the  parties  make  an  agreement  under  Rule  1  to  take 
the  evidence  oy  affidavit,  if  their  agreement  does  not  specify 
that  the  evidence  should  be  taken  upon  affida/vit  alone,  a  witness 
present  in  Court  who  had  made  an  affidavit  before  will  be  allowed 
to  supplement  that  evidence  by  vivA  voce  evidence.  {Giossop  v. 
Heston  Local  Board,  W.  N.  1878,  72.) 

3.  Within  seven  days  after  expiration  of  the  said  ][^®^?^  ^ 
fourteen  days,  or  such  other  time  as  aforesaid,  the  reply, 
plaintiff  shall  file  his  affidavits  in  reply,  which  affidavits 

shall  be  confined  to  matters  strictly  in  reply,  and  shall 

deliver  to  the  defendant  or  his  soucitor  a  list  thereof. 

Affidavits  in  x^ply  may  bring  forward  additional  evidence  in 
support  of  the  original  caBO,  and  are  not  restricted  by  this  rule  to 
the  points  raised  by  the  defendant's  evidence.  (jPeacock  v. 
Httrper,  26  W.  R.  109.) 


4.  When  the  evidence  is  taken  by  affidavit,  any  Notice  to 
party  desiring  to  cross-examine  a  deponent  who  has  examine  on 
made  an  affidavit  filed  on  behalf  of  the  opposite  party,  affidavits, 
may  serve  upon  the  party  by  whom  such  affidavit  has 
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been  filed,  a  notice  in  writing,  requiring  the  prodnction 
of  the  deponent  for  cross-examination  oefore  the  Court 
at  the  tnal,  such  notice  to  be  served  at  any  time  before 
the  expiration  of  fourteen  days  next  after  the  end  of 
the  time  allowed  for  filing  affidavits  in  reply,  or  within 
such  time  as  in  any  case  the  Court  or  a  Judge  may 
specially  appoint ;  and  unless  such  deponent  is  pro- 
duced accordingly,  his  affidavit  shall  not  be  used  as 
evidence  unless  by  the  special  leave  of  the  Court. 
The  party  produciii  such  fepdnent  for  cross-examina- 
tion  shall  not  be  entitled  to  demand  the  expenses 
thereof  in  the  first  instance  from  the  party  requiring- 
such  production. 

In  Meyriek  v.  James,  46  L.  J.  Ch.  579,  Jesse],  M.  R.,  refused 
an  application  to  btrike  off  tbe  file  the  affidavit  of  a  witness,  who 
has  I'ailed  to  appear,  and  be  cross-examined  before  an  examiner^ 
because  his  afibaavit  could  not  be  used  except  by  the  special  leave 
of  the  Court  under  this  rule. 

Attendance,      5.  The  party  to  whom  such  notice  as  is  mentioned 
forced"        '^  ^^  ^^^^  preceding  rule  is  given,  shall  be  entitled 
to  compel  the  attendance  of  the  deponent  for  cross- 
examination  in  the  same  way  as  he  might  compel  the 
attendance  of  a  witness  to  be  examined. 

be*p1?nted!*  ^*  "^^en  the  evidence  in  any  action  is  imder  this 
order  taken  by  affidavit,  such  evidence  shall  be  printed, 
and  the  notice  of  trial  shall  be  given  at  the  same  time 
or  times  after  the  close  of  the  evidence  as  in  other 
cases  is  by  these  Rules  provided  after  the  close  of  the 
pleadings. 

This  nile  as  regards  time  does  not  applj  when  the  evkleiiGe 
filed  after  notice  of  trial  is  taken  under  a  J  udge's  Order.  (Waring 
V.  Lacey,  24  W.  R.  318.)  .  As  to  printing  affidavits  see  R.  S.  C. 
(costs).  Orders  I. — 111. . 


ORDER  XXXIX. 
New  Trial. 

m'^:^'  1.  Order  XXXIX.,  Rule  1,  is  hereby  repealed,  and 
Application  instead  thereof  the  following  provision  shall  take 
'^'•-  effect  :— 

Where,  in  9n  action  in  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Division,  there  has  been  a  trial 
by  a  jury,  any  application  for  a  new  trial  shall  be  to 
a  Divisional  Court.  And  where  the  trial  has  been 
by  a  Judpre,  without  a  jury,  the  application  for  a  new 
trial  shall  be  to  the  Court  of  Appeal. 
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If  the  findings  of  the  Jury  are  tinqaeBtioned,  and  the  objection 
is  to  the  verdict  entered  thereon,  the  application  shonld  be  to  the 
Court  of  Appeal.  {Davies  v.  Felix,  4  Ex.  D.  32.  See  Order  XL., 
Rule  A^post.) 

Where  the  trial  has  been  by  a  Judge  without  a  Jury,  the  applica- 
tion is  to  the  Court  of  Appeal,  no  matter  what  the  ground  may  be. 
{Oastler  v.  Henderson,  2  g.  B.  J).  576.) 

And  in  all  cases  except  that  of  surprise  the -Court  of  Appeal 
may  review  the  findings  of  fact  without  a  rule  for  a  new  trial 
having  been  obtained.     {Jones  v.  Hough,  6  Ex.  D.  116.) 

iJnless  the  Judge  sitting  without  a  jury  finds  a  separate  verdict 
on  the  facts,  there  cannot  be  a  motion  for  a  new  trial.  {DoUman 
V.  Jones,  12  Ch.  D.  553 ;  Lowe  v.  Lowe,  10  Ch.  D.  402  ;  Potter 
V.  CotUm,  5  Ex.  D.  137.) 

Where  the  Judge  at  Nisi  Prius  directed  the  jury  to  find  for  the 
plaintiff  held  that  the  defendant  should  move  the  Divisional 
Court  for  a  new  trial  on  the  groimd  of  misdirection.  ( Yetts  v. 
Foster,  3  C.  P.  D.  437.) 

This  rule  does  not  apply  to  an  action  remitted  to  the  County 
Court.  {Davis  v.  Godhehere,  48  L.  J.,  441  ;  London  v.  Roffey, 
3  Q.  B.  D.  6.) 

\a.  Rule  \a  is  hereby  annulled^  and  the  following  R.8.C. 
shall  stand  in  lieu  thereof :—  ^'**'  ^^^• 

Applications  for  new  trials  shall  be  by  motion  call-  Tin^«  Cor- 
ing on  the  opposite  party  to  show  cause  at  the  expi- 
ration of  eight  days  from  the  date  of  the  Order,  or  so 
soon  after  as  the  case  can  be  heard,  why  a  new  trial 
should  not  be  directed.  Such  motion  shall  be  made 
within  the  times  following,  unless  the  Court,  or  a 
Judge,  shall  enlarge  the  time : — 

An  application  to  a  Divisional  Court  for  a  new 
trial,  if  the  trial  has  taken  place  in  London  or  West- 
minster, shall  be  made  within  four  days  after  the 
trial,  or  on  the  first  subsequent  day  on  which  a 
Divisional  Court,  to  which  the  application  may  be 
made,  shall  have  actually  sat  to  hear  motions.  If 
the  trial  has  taken  place  elsewhere  than  in  London  or 
Middlesex,  the  motion  shall  be  made  within  seven 
days  after  the  last  day  of  sitting  on  the  circuits  for 
England  and  Wales  during  which  the  action  shall 
have  been  tried,  or  within  the  first  four  days  of  the 
next  following  sittings,  if  such  day  occurs  during  or 
within  a  week  immediately  before  a  vacation. 

This  rule  includes  actions  transferred  from  the  Chancery 
Division  for  the  purpose  of  trial.  {Hunt  v.  The  London  Becd 
Property  Co.,  3  Q.  B.  D.  19.) 

The  time  for  an  application  on  the  ground  of  misdirection  is 
reckoned  from  the  discharge  of  the  jury,  notwithstanding  that  the 
Judge  has  reserved  the  case  for  further  consideration.  {Shaw  v. 
Hope,  26  W.  R.,  729.) 

In  Jenkins  v.  Morris,  W.  N.,  1880,  86,  an  application  for  a 
new  trial  was  made,  not  to  the  Divisional  Court,  but  to  the  Vice- 
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Service  of 
copy  order. 


On  sub- 
stantial 

grounds 
only. 


Chancellor,  who  refused  the  rule.  On  the  rule  ni»i  coming  on  for 
argument  in  the  Court  of  Appeal,  the  objection  was  waived  and 
the  Court  heard  the  motion. 

Where  one  of  two  defendants  has  obtained  a  rule  for  a  new 
trials  he  must  serve  notice  of  it  ob  the  other,  and  should  he  appeal 
against  the  Divisional  Court,  he  must  serve  his  co-defendant  with 
notice  of  the  appeal.  (PurneU  v.  The' Great  Western  By.  Co.,  1 
Q.  B.  D.  636.)  The  question  was  also  mooted  whether  the  Court 
might  not  direct  a  new  trial  as  to  one  defendant  without  disturb- 
ing the  verdict  as  to  the  other.     (Ibid,) 

The  Court  of  Appeal  has  no  jurisdiction  to  entertain  an  appeal 
from  an  order  of  the  President  of  the  Divorce  Court,  refusir^  or 
granting  a  rule  to  show  cause  for  a  new  trial ;  the  appeal  must 
still  be  to  the  full  Court  of  Divorce.  ( WestJiead  v.  Westheady  2 
P.  D.  1 ;  Hobinson^  v.  Hobinson^  Ibid.  77 ;  WaUis  v.  Wallis, 
Ibid,  141 ;  Gladstone  v.  Gladstone,  Ibid.  143.) 

2.  A  copy  of  Buch  order  shall  be  served  on  the 
opposite  party  within  four  days  from  the  time  of  the 
same  being  made. 

3.  A  new  trial  shall  not  be  granted  on  the  ground 
of  misdirection  or  of  the  improper  admission  or  rejec- 
tion of  evidence,  nnless  in  the  opinion  of  the  Court 
to  which  the  application  is  made  some  substantial 
wroBg  or  miscarriage  has  been  thereby  occasioned  in 
the  trial  of  the  action  ;  and  if  it  appear  to  such  Court 
that  such  wrong  or  miscarriage  affects  part  onhr  of 
the  matter  in  controversy,  the  Court  may  give  nnal 
judgement  as  to  part  thereof,  and  direct  a  new  trial  as 
to  me  other  part  only. 

If  the  damages  found  hy  the  jutt  are  so  small  as  to  show  that 
thej  must  have  omitted  to  consider  some  of  the  elements  of 
damage,  the  Court  will  grant  a  new  trial.  {FhiUips  v.  L.  <&  S,-  W. 
Raihoay  Co.,  6  Q.  B.  D.  78.)  Where  a  new  trial  is  moved  for  on 
the  ground  of  misdirection,  the  onus  of  showing  that  the  mis- 
direction did  not  cause  a  miscarrieige  of  justice  lies  upon  the  party 
showing  cause.     (^Anthony  v.  HaUtead,.  37  L.  T.  4d3i.) 

4.  A  new  trial  may  be  ordered  on  any  question  in 
an  action,  whatever  be  the  grounds  for  the  new  trial, 
without  interfering  with  the  finding  or  decision  upon 
any  other  question. 

The  Judge  may  accept  the  verdict  of  the  jury  upon  those  issues 
on  which  they  are  agreed,  and  discharge  them  upon  the  others, 
leaving  the  parties  to  have  a  new  trial  if  they  thuik  fit  on  those 
undecided.     {Marsh  v.  Isaacs,  45  L.  J.  505.) 

stay  of  5,  An  order  to  show  cause  shall  be  a  stay  of  pro- 

procee  ngs.  ggg^^jjgg  ^j^  ^^^  action,  uuless  the  Court  shall  order 

that  it  shall  not  be  so  as  to  the  whole  or  any  part  of 
the  action. 


On  one 

question 

onlj. 
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A  rale  nifd  for  a  new  trial  granted  by  the  Court  of  Appeal 
shoald  not  be  drawn  up  so  as  to  include  a  stay  of  proceemngs. 
The  appellant  should  apply  to  a  Master  in  Chambers  for  a  ^y. 
(Goddard  v.  Thompson,  26  W.  R.  362.) 
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ORDER  XL. 
Motion  for  Judgment. 

1.  Except  where  by  the  Act  or  by  these  rules  it  is  J°^52^'^ 
provided  that  judgment  may  be  obtained  in  any  other  by  motion. 
manner^  the  judgment  of  the  Court  shall  be  obtained 

by  motion  for  judgment. 

The  following  directions  as  to  short  causes  may  be  foond  useful. 
They  are  given  in  the  W.  N.  1877,  Pt.  ii.  p.  58  :— 

CHANCEBY  DIVISION. — ^NOTICE. 

The  Master  of  the  Rolls  and  the  Vice-Chancellors  have  given 
directions  that  motions  fur  judgment  in  actions  shall  not  be 
brought  on  as  ordinary  motions,  but  shall  be  set  down  in  the  cause 
book.  They  can  be  marked  sbort  on  production  of  the  usual  cer- 
tificate of  counsel,  and  will  then  be  placed  on  the  paper  on  the 
first  short  cause  day  after  the  day  for  which  notice  is  given.  If 
not  marked  short,  they  will  come  into  the  general  paper  in  their 
regular  turn.  It  will  be  advisable  that  the  notices  of  motion  for 
judgment  should,  if  it  is  intended  to  mark  them  short,  contain  a 
statement  to  that  effect,  and  also  a  statement  that  no  further  notice 
will  be  given  of  their  having  been  so  marked.  Such  statement 
will  dispense  with  the  neccHsity  for  giving  defendants  further 
notice  that  motions  for  judgment  have  been  marked  short.  Where 
defendant  makes  his  defence,  and  the  plaintiff  moves  under  Order 
XL.,  Rule  11,  for  such  order  as  he  is  entitled  to  on  the  admissions 
of  the  defendant,  the  action  need  not  be  set  down  ;  but  if,  on  the 
motion  being  made,  it  appears  that  there  must  be  a  discussion  or 
argument,  it  may  be  ordered  to  go  into  the  General  Paper,  subject 
to  any  order  for  its  being  advanced.  The  attention  of  solicitors 
is  also  called  to  the  provisions  in  the  Judicature  Rules  as  to  notices 
of  trial.  As  notice  of  trial  can  only  be  given  after  issue  joined, 
the  proper  course  where  there  are  no  pleadings  is  to  set  the  action 
down  on  motion  for  judgment  under  Order  XL.,  Rule  1. 

With  regard  to  short  cases,  Malins,  V.  C,  has  laid  down  a  rule, 
that  where  there  are  no  pleadings  the  writ  and  the  notice  of  motion 
should  be  left  with  the  officer  of  the  Court  in  the  same  manner  that 
papers  in  ordinary  short  causes  are  left.  ( Oliver  v.  Wright » W.  N. 
1877,  80.) 

In  actions  remitted  to  the  County  Court,  judgment  is  signed  on 
the  certificate  of  the  registrar.  (Scutt  v.  Freeman^  2  Q.  B.  D. 
177.) 

2.  Where  at  the  trial  of  an  action  the  Judge  or  Notice. 

a  referee  has  ordered  that  any  judgment  be  entered  rewrved*^* 
subject  to  leave  to  move,  the  party  to  whom  leave  has 
been  reserved  shall  set  down  the  action  on  motion  for 
judgment  and  give  notice  thereof  to  the  other  parties 
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within  the  time  limited  by  the  Judge  in  reserving 
leave,  or  if  no  time  has  been  limited,  within  ten  days 
after  the  trial.  The  notice  of  motion  shall  state  the 
grounds  of  the  motion,  and  the  relief  sought,  and 
that  the  motion  is  pursuant  to  leave  reserved. 

?of^Tl***"  3.  Where  at  the  trial  of  an  action  the  Judge  or 
reserved.  referee  abstains  from  directing  any  judgment  to  be 
entered,  the  plaintiff  may  set  down  the  action  on 
motion  for  judgment.  If  he  does  not  so  set  it  down 
and  give  notice  thereof  to  the  other  parties  within 
ten  days  after  the  trial,  any  defendant  may  set  down 
the  action  on  motion  for  judgment,  and  give  notice 
thereof  to  the  other  parties. 

4.  Order  XL.,  Rules  4  and  6  are  repealed,  and 
Rule  5  is  repealed  so  far  as  it  affects  trials  before  a 
Judge ;  and  the  following  Rule  shall  be  substituted 
for  Kule  4 : — 

Where,  at  or  after  the  trial  of  an  action  by  a  jury, 
the  Judge  has  directed  that  any  judgment  be  entered, 
any  party  may,  without  any  leave  reserved,  apply  to 
set  aside  such  judgment  and  enter  any  other  judg- 
ment, on  the  ground  that  the  judgment  directed  to 
be  entered  is  wrong  by  reason. of  the  Judge  having 
caused  the  finding  to  be  wrongly  entered  with 
reference  to  the  finding  of  the  jury  upon  the  question 
or  questions  submitted  to  them. 

Where,  at  or  after  the  trial  of  an  action  before  a 
Judge,  the  Judge  has  directed  that  any  judgment  be 
entered,  any  party  may,  without  any  leave  reserved, 
apply  to  set  aside  sucn  judgment  and  to  enter  any 
other  judgment,  upon  the  ground  that,  upon  the  fina- 
ing  as  entered,  the  judgment  so  directed  is  wrong. 

An  application  under  this  rule  shall  be  to  the 
Court  of  Appeal. 

On  a  motion  for  a  new  trial  by  force  of  Rule  10,  postj  the 
Divisional  Court  has  power,  when  the  materials  are  before  it, 
to  enter  another  judgment  on  the  ground  that  upon  the  findings 
the  judgment  entered  is  wrong.  (HamiUon  v.  Johnson^  5 
Q.  B.  D.  263) ;  and  the  findings  of  fact  may  be  reviewed  with- 
out a  rule  for  a  new  trial  having  been  obtained  except  in  the  case 
of  surprise.     (Jones  v.  Houghy  6  Ex.  D.  1 16.) 

But  it  must  be  shown  that  the  judgment  was  entered  wrongly 
with  reference  to  the  findings  of  the  jury,  otherwise  the  application 
should  be  to  the  Divisional  Court  to  set  aside  the  verdict,  and  for 
a  new  trial  {Dames  v.  FeiiXy  4  Ex.  D.  32) ;  or  if  there  be  no  find- 
ing  the  plaintiff  being  non-suit  {Etty  v.  Wilson^  3  Ex.  D.  369) ; 
or  if  the  Judge  direct  the  jury  to  find  a  certain  verdict  (Tetts  v. 
Foster,  3  C.  P.  D.  437). 
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Where  a  Judge  has  directed  judgment  to  be  entered  on  an 
interpleader  isKue,  an  appeal  lies  to  the  Court  of  Appeal  under 
this  rule.     {WiU  ▼.  Parker,  26  W.  R.  518.) 

An  application  to  the  Court  of  Appeal  is  on  notice.  {Jonet  v. 
Davis,  36  L.  T.  416.) 

5.  Where  at  the  trial  of  an  action  a  referee  has  h.s.c.  Deo. 
directed  that  any  judgment  he  entered,  any  party  may, 
without  any  leave  reserved,  move  to  set  aside  such 
judgment,  and  to  enter  any  other  judgment,  on  the 
ground  that  upon  the  finding  as  entered  the  judgment 

so  directed  is  wrong. 

A  referee  has  no  power  to  entor  judgment.  (Pontifex  v.  Severn, 
3  C.  P.  D.  142.) 

Unless  the  parties  can  by  consent  clothe  him  with  that  power, 
which  is  extremely  dubious,  this  rule  is  nugatory. 

6.  Repealed  hy  R.  S.  C,  Dec.  1876. 

7.  Where  issues  have  heen  ordered  to  be  tried,  or  Motion  for 
issues  or  questions  of  fact  to  be  determined  in  any  whlniMues 
manner,  the  plaintiff  may  set  down   the  action  on  determined, 
motion  for  judgment  as  soon  as  such  issues  or  ques- 
tions have  been  determined.     If  he  does  not  so  set  it 
down,  and  give  notice  thereof  to  the  other  parties 
within  ten  days  after  his  right  so  to  do  has  arisen, 

then  after  the  expiration  of  such  ten  days  any 
defendant  may  set  down  the  action  on  motion  for 
judgment,  and  give  notice  thereof  to  the  other  parties. 

8.  Where  issues  have  been  ordered  to  be  tried,  or  Where  some 
issues  or  questions  of  fact  to  be  determined  in  any  ^XraSnlS. 
manner,  and  some  only  of  such  issues  or  questions  of 

fiact  have  been  tried  or  determined,  any  party  who  con- 
siders that  the  result  of  such  ti'ial  or  determination 
renders  the  trial  or  determination  of  the  others  of 
them  unnecessary,  or  renders  it  desirable  that  the 
trial  or  determination  thereof  should  be  postponed, 
may  apply  to  the  Court  or  a  Judge  for  leave  to  set 
down  the  action  on  motion  for  judgment,  without 
waiting  for  such  trial  or  determination.  And  the 
Court  or  Judge  may,  if  satisfied  of  the  expediency 
thereof,  give  such  leave,  upon  such  terms,  it  any,  as 
shall  appear  just,  and  may  give  any  directions  which 
may  appear  desirable  as  to  postponing  the  trial  of  the 
other  questions  of  fact. 

Where  an  order  was  taken  by  the  consent  of  the  parties  to 
determine  certain  issues  of  fact  in  a  manner  which  the  Judge 
afterwards  held  to  be  beyond  the  powers  of  the  Court,  Jessel,  M.K., 
refused  to  proceed  with  the  trial,  on  the  ground  that  any  decision 
founded  upon  this  consent  order,  would  not  be  binding  npon  the 
parties,  (fiejnihlic  ofBoUvia  v.  Natumal  Bol.  Co.,  24  W.  K.  361.) 
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9.  No  action  shall,  except  by  leave  of  the  Court  or 
a  Judge,  be  set  down  on  motion  for  judgment  after 
the  expiration  of  one  year  from  the  time  when  the 
party  seeking  to  set  down  the  same  first  became 
entitled  so  to  do. 

10.  Upon  a  motion  for  judgment,  or  for  a  new 
trial,  the  Court  may,  if  satisfied  that  it  has  before  it 
all  the  materials  necessary  for  finally  determining  the 
questions  in  dispute,  or  any  of  them,  or  for  awarding 
any  relief  sought,  give  judgment  accordingly,  or  may, 
if  it  shall  be  of  opinion  that  it  has  not  sufficient 
materials  before  it  to  enable  it  to  give  judgment, 
direct  the  motion  to  stand  over  for  further  considera- 
tion, and  direct  such  issues  or  questions  to  be  tried 
or  determined,  and  such  accounts  and  inquiries  to  be 
taken  and  made  as  it  may  think  fit. 

In  the  ChanceiT  Division  the  motion  need  not  be  set  down ;  an 
order  may  V»e  made  upon  notice  of  motion  "  for  a  decree  or  decretal 
order."  {HetheHngton  v.  Longrigg^  10  Ch.  D.  162  ;  and  see 
Hamilton  v.  Johnson^  Eule  4,  arUe.) 

11.  Any  party  to  an  action  may  at  any  stage 
thereof  apply  to  the  Court  or  a  Judge  for  such  order 
as  he  may,  upon  any  admissions  of  fact  in  the  plead- 
ings, be  entitled  to,  without  waiting  for  the  determina- 
tion of  any  other  question  between  the  parties.  The 
foregoing  rules  of  this  Order  shall  not  apply  to  such 
applications,  but  any  such  application  may  be  made 
by  motion,  so  soon  as  the  right  of  the  party  applying 
to  the  relief  claimed  has  appeared  from  the  pleadings. 
The  Court  or  a  Judge  may,  on  any  such  application, 
give  such  relief,  subject  to  such  terms,  if  any,  as 
such  Court  or  Judge  may  think  fit. 

In  tbe  Chancery  Division  the  motion  need  not  be  set  down. 
(See  Hetherington  v.  Longrigg^  10  Ch.  D.  162,  note  to  Rule  10, 
ante.) 

The  exercise  of  the  power  given  by  the  Rule  is  discretionary. 
{MelUyr  v.  JSidebottom,  25  W.  R.  401.) 

A  motion  may  be  made  under  this  rule  against  one  defendant, 
who  has  not  appeared ;  and  others  whose  defence  contains  ad- 
missions entitling  tbe  plaintiff  to  relief.  (Parsons  y.  Harris  6 
Ch.  D.  694} 

Under  this  rule,  in  a  partition  action,  an  inquiry  was  directed 
as  to  the  persons  interested.  ( OUbert  v.  Smithy  "2  Ch.  D.  686 ; 
and  in  BurneU  v.  Burnett^  11  Ch  B,  213,  an  order  for  sale  was 
made.) 

An  order  was  made  for  taking  the  accounts  of  partnerriiip 
dealings.     {Tua-quand  v.  Wilsony  1  Ch.  D.  86.) 

In  Jivmsey  v.  Beade,  1  Ch.  D.  643,  the  agent  of  the  trustees 
of  a  will  was  ordered  to  dttUver  up  aU  securities  relating  to  tbs 
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testator's  estate,  and  to  account  for  all  sums  received  on  bebalf  of 
the  estate.  For  a  dissolution  of  partnership  see  Thorp  v.  Holds- 
worth,  3  Ch.  D.  637. 

In  an  action  against  husband  and  wife  on  a  joint  and  sereral 
promissoiy  note,  judgment  was  given  against  the  husband  alone. 
{JenkinB  v.  Davies^  1  Ch.  D.  696.) 

A  defendant  who  seeks  to  dismiss  an  action  on  the  ground  that 
the  plaintiff,  not  having  replied  within  the  proper  time,  must  be 
taken  to  have  admitted  the  defence,  is  not  a  "  party  apphing  for 
relieP*  within  the  meaning  of  this  rule.  (Litton  v.  Litton.  3 
Ch.  D.  793.) 

For  form  of  Order  reserving  further  consideration,  see  Gilbert 
V.  Smith,  2  Ch.  D.  686 ;  Bennett  v.  Mo(yre,  1  Ch.  D.  692. 


ORDER  XLI. 

Entby  of  Judgment, 

1.  Every  judgment  shall  be  entered  by  the  proper  How 
officer  in  the  book  to  be  kept  for  the  purpose.  The  ®^®^'®^ 
party  entering*  the  judgment  shall  deliver  to  the 
officer  a  copy  of  the  whole  of  the  pleadings  in  the 
action  other  than  any  petition  or  summons ;  such 
copy  shall  be  in  print,  except  such  parts  (if  any)  of 
the  pleadings  as  are  by  these  Bules  permitted  to  be 
written  :  Provided  that  no  copy  need  be  delivered  of 
any  pleading  a  copy  of  which  has  been  delivered  on 
entering  any  previous  judgment  in  such  action.  The 
forms  in  Appendix  (D)  .hereto  may  be  used,  with 
such  variations  as  circumstances  may  require. 

\a.  All  judgments  in  tho  Queen's  Bench,  Common  Jjj^J™^"^ 
Pleas,  and  Exchequer  Divisions  shall,  if  entered  in  entered  in  • 
London,  be  entered  in  the  central  office.  J^^** 

R.S.C.  April, 

2.  Where  any  judgment  is  pronounced  by  the  Court  isao. 
or  a  Judge  in  Court,  the  entry  of  the  judgment  shall  JJjJ^  o*" 
be  dated  as  of  the  day  on  which  such  judgment  is  ment'in*  * 
pronounced,  and  the  judgment  shall  take  effect  from  ^°^* 
that  date. 

3.  In  all  cases  not  within  the  last  preceding  rule,  ^^^^  cases, 
the  entry  of  judgment  shall  be   dated   as  of  the 

day  on  which  the  requisite  documents  are  left  with 
the  proper  officer  for  the  purpose  of  such  entry,  and 
die  judgment  shall  take  effect  from  that  date. 

4.  Where  under  the  Act  or  these  rules,  or  other-  Bej^uiationa 
wise,  it  is  provided  that  any  judgment  may  be  entered  **''  ®^  'y**  • 
or  signed  upon  the  filing  of  any  affidavit  or  production 

of  any    document,   the  officer    shall    examine  the 
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affidavit  or  document  produced,  and  if  the  same  be 
regular  and  contain  all  that  is  by  law  required  he 
shall  enter  judgment  accoidinglj. 

5.  Where  by  the  Act  or  these  rules,  or  otherwise, 
any  judgment  may  be  entered  pursuant  to  any  order 
or  certincate,  or  return  to  any  writ,  the  production  of 
such  order  or  certificate  sealed  with  the  seal  of  the 
Court,  or  of  such  return,  shall  be  a  sufficient  authority 
to  the  officer  to  enter  judgment  accordingly. 

6.  Any  judgment  of  nonsuit,  unless  the  Court  or  a 
Judge  otherwise  directs,  shall  have  the  same  effect 
as  a  judgement  upon  the  merits  for  the  defendant  y  but 
in  any  case  of  mistake,  surprise,  or  accident,  any 
judgement  of  nonsuit  may  be  set  aside  on  such  terms, 
as  to  payment  of  costs  and  otherwise^  as  to  the 
Court  or  a  Judge  shall  seem  just. 


R.S.C.  Dec. 
1879. 


ORDER  XLTa. 

Amendments  op  Judgments. 

Clerical  mistakes  in  judgments  or  orders,  or  errors 
arising  therein  from  any  accidental  slip  or  omission, 
may  at  any  time  be  corrected  by  the  Court  or  a 
Judge  on  motion  without  an  appeiu. 


ORDER  XLII. 

Execution. 

Judgment         1.  A  judgment  for  the  recovery  by  or  payment  to 
^^^^'  B,ny  person  of  money  may  be  enforced  by  any  of  the 

modes  by  which  a  judgement  or  decree  for  the  pay- 
ment of  money  of  any  Court  whose  jurisdiction  is 
transferred  by  the  saia  Act  might  have  been  enforced 
at  the  time  of  the  passing  thereof. 

ForMyment  2.  A  judgment  for  the  payment  of  money  into 
Court  may  be  enforced  by  writ  of  sequestration,  or  in 
cases  in  which  attachment  is  authorised  by  law^  by 
attachment. 

See  note  to  Order  XLVII.,  Rule  ^,po8t. 

In  Ex  parte  Nelson,  Re  Hoare  (W.N.  1880,  42),  their  Lordsbips 
expressed  great  donbt  whether  a  seqnestration  could  be  properlj 
issued  to  enforce  a  simple  judgment  for  a  debt 
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3.  A  judgment  for  the  recovery  or  for  the  delivery  For  the 
of  the  pos8essi(Hi  of  land  may  be  enforced  by  writ  of  JJ^y*'^**' 
possession. 

4.  A  judgement  for  the  recovery  of  any  property  For  other 
other  than  land  or  money  mav  be  enforced  : —  property. 

By  writ  for  delivery  ol  the  property; 
By  writ  of  attachment ; 
By  writ  of  sequestration. 

5.  A  judgment  requiring  any  person  to  do  any  act  Attachment 
other  than  the  payment  of  money,  or  to  abstain  from  ^o'«>^*«»np^- 
doing  anything,  may  be  enforced  by  writ  of  attach- 
ment, or  by  committal 

On  a  notice  of  motion  to  commit  the  defendant,  Malins,  Y.  C. 
ordered  a  writ  of  attachment  to  issue  against  him.  {Piper  v. 
Piper,  W.  N.  1876,  202.) 

6.  In  these  rules  the  term  "  writ  of  execution "  writ  of 
shall  include  writs  of  fieri  facias,  capias,  elegit,  se-  D^ft^tloiL 
Quostration,  and  attachment,  and  all  subsequent  writs 

mat  may  issue  for  giving  effect  thereto.  And  the 
term  ^^  issuing  execution  against  any  party"  shall 
mean  the  issuing  of  any  such  process  against  his 
person  or  property  as  under  the  preceding  rules  of 
this  Order  shall  be  applicable  to  the  case. 

7.  Where  a  judgment  is  to  the  effect  that  any  Contingent 
party  is  entitlea  to  any  relief  subject  to  or  upon  the  J"**«^®"*- 
mlfilment  of  any  condition  or  contingency,  the  party 

so  entitled  may,  upon  the  frilfilment  of  tne  condition 
or  contingency,  and  demand  made  upon  the  party 
against  whom  he  is  entitled  to  relief,  apply  to  the 
(xiurt  or  a  Judge  for  leave  to  issue  execution  against 
such  party.  And  the  Court  or  Judge  may,  if  satisfied 
that  the  right  to  relief  has  arisen  accorcUng  to  the 
terms  of  the  judgment,  order  that  execution  issue 
accordingly,  or  may  direct  that  any  issue  or  question 
necessary  for  the  determination  of  the  rights  of  the 
parties  be  tried  in  any  of  the  ways  in  which  questions 
arising  in  an  action  may  be  tried. 

8.  Where  a  judgment  is  against  partners  in  the  Partnera. 
name  of  the  firm,  execution  may  issue  in  manner 
following : — 

(a.)  Against  any  property  of  the  partners  as  such  ^ 

p 
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(fi,)  Against  any  person  who  has  admitted  on  the 
pleadings  that  he  is^  or  has  been  adjudged 
to  be  a  partner ; 

(c.)  Against  any  person  who  has  been  served,  as  a 
partner,  with  the  writ  of  summons,  and  has 
failed  to  appear. 

If  the  party  who  has  obtained  judgment  claims  to  be 
entitled  to  issue  execution  against  any  other  person 
as  being  a  member  of  the  firm,  he  may  apply  to  the 
Court  or  a  Judge  for  leave  so  to  do ;  and  the  Court 
or  Judge  may  give  such  leave  if  the  liability  be  not 
disputed,  or  if  such  liability  be  disputed,  may  order 
that  the  liability  of  such  person  be  tried  and  deter- 
mined in  any  manner  in  which  any  issue  or  question 
in  an  action  may  be  tried  and  determined. 


Writ,  how 
issued. 


9.  No  writ  of  execution  shall  be  issued  without  the 
production  to  the  oficer  by  whom  the  same  should  be 
issued,  of  the  judgment  upon  which  the  writ  of  exe* 
cution  is  to  issue,  or  an  office  copy  thereof,  showing 
the  date  of  entry.  And  the  officer  shall  be  satisfied 
that  the  proper  time  has  elapsed  to  entitle  the  jiidg« 
ment  creditor  to  execution. 


Praecipe.  10.  No  writ  of  execution  shall  be  issued  without 

the  party  issuing  it,  or  his  solicitor,  filing  a  praecipe 
for  that  purpose.  The  praecipe  shall  contain  the  tifle 
of  the  action,  the  reference  to  the  record,  the  date  of 
the  judgment,  and  of  the  order,  if  any,  directing  the 
execution  to  be  issued,  the  names  of  the  parties 
against  whom,  or  of  the  firms  against  whose  goods, 

fefe^*  ^^^*  ^^  execution  is  to  be  issued ;  and  shall  be  signed  by 
or  on  behalf  of  the  solicitor  of  the  party  issuing  it,  or 
by  the  party  issuing  it,  if  he  do  so  in  person.  The 
forms  in  Appendix  (E)  hereto  may  be  used,  wiA 
such  variations  as  circumstances  may  require. 


name. 


Indorsement  H.  Every  writ  of  execution  shall  be  indorsed  with 
wiidtort^  the  name  and  place  of  abode  or  office  of  business  of 
the  solicitor  actually  suing  out  the  same,  and  when 
the  solicitor  actually  suing  out  the  writ  shall  sue  out 
the  same  as  agent  for  another  solicitor,  the  name  and 
place  of  abode  of  such  other  solicitor  shall  also  be  in- 
dorsed upon  the  writ ;  and  in  case  no  solicitor  shall 
be  employed  to  issue  the  writ,  then  it  shall  be  indorsed 
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with  a  memorandum  expressing  that  the  same  has 
been  sued  out  by  the  plaintiff  or  defendant  in  person, 
as  the  case  may  be,  mentioning*  the  city,  town,  or 
parish,  and  also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  such  plaintiff's  or  defendiant's 
residence,  if  any  such  there  be. 

12.  Every  writ  of  execution  shall  bear  date  of  the  Must  bear 
day  on  which  it  is  issued.    The  forms  in  Appendix  ^*®' 
(F)  hereto  may  be  used,  with  such  variations  as  cir- 
cumstances may  require. 

13.  In  every  case  of  execution  the  party  entitled  to  J^J"'^^ 
execution  may  levy  the  poundage,  fees,  and  expenses  pentes. 
of  execution,  over  and  aoove  the  sum  recovered. 

14.  Every  writ  of  execution  for  the  recovery  of  indorsement 
money  shall  be  indorsed  with  a  direction  to  the  sheriff,  i2dK»efit. 
or  other  officer  or  person  to  whom  the  writ  is  directed, 

to  levy  the  money  really  due  and  payable  and  sought 
to  be  recovered  under  the  judgment,  stating  the 
amount,  and  also  to  levy  interest  thereon,  if  sought 
to  be  recovered,  at  the  rate  of  4:1.  per  cent  per  annum 
from  the  time  when  the  judgment  was  entered  up, 
provided  that  in  cases  where  there  is  an  agreement 
between  the  parties  that  more  than  4Z.  per  cent, 
interest  shall  Ibe  secured  by  the  judgment,  then  the 
indorsement  may  be  accorcungly  to  levy  the  amount  , 
of  interest  so  agreed. 

Interest  on  costs  now  runs  from  the  date  of  the  Master's  certifi- 
cate of  taxation.    {Schroeder  y.  Cleugh^  46  L.  J.  365.) 

15.  Every  person  to  whom  any  sum  of  money  or  any  Pi.  fa.  and 
costs  shall  be  payable  under  a  judgment,  shall  im-  ^^^ 
mediately  after  the  time  when  the  judgment  was  duly 
entered,  be  entitled  to  sue  out  one  or  more  writ  or 

writs  of  fieri  facias  or  one  or  more  writ  or  writs  of 
elegit  to  enforce  payment  thereof,  subject  nevertheless 
as  follows : — 
(a.)  If  the  judgment  is  for  payment  within  a  period 
therein  mentioned,  no  such  writ  as  aforesaid 
shall  be  issued  until  after  the  expiration  of 
such  period. 
(5.)  The  Court  or  Judge  at  the  time  of  giving 
judgment,  or  the  Court  or  a  Judge  after- 
wards, may  give  leave  to  issue  execution 
before,  or  may  stay  execution  until  any  time 
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afker  the  expiration  of  the  periods  hereinr 
before  ptescribed. 

The  recovery  of  costs,  payable  under  an  order,  will  not  be  stayed 
by  the  Gonrt  of  Appeal!  pending  an  appeal  to  the  Hoose  of  Lords, 
if  the  toliciton,  to  whom  they  are  payable,  give  their  personal 
undertaking  to  refund,  in  case  of  the  order  being  reTersed. 
{Chant  V.  Banco  Pranco-Egyptienne^  3  C.  P.  D.  202  ;  Morgan 
▼.  Elford.A  Ch.  D.  363 ;  The  Khedive,  5  P.  D  1.)  The  Ceurt 
of  Appeal  is  the  proper  Court,  to  which  to  apply  to  suspend  any 
order,  which  that  Court  has  made ;  consequently  the  application 
^ould  be  to  it,  to  stay  proceedings  under  its  own  order,  p^n&g 
an  appeal  to  the  House  of  Lords.    {Ibid,) 

Execution  on     16a.  Upon  any  judffment  drawn  UD  bv  the  Chan- 

ISfri^""  cerv  Registrars  for  the  recovery  of  a  sum  of  money 

B sc** A  rii  ^      costs,  the^o  may  continue  to  be,  at  the  election  ot 

1880. '  ^  '  the  claimant,  either  one  writ  Or  sepai*ate  Writs  of 

execution  for  the  recovery  of  the  sum  and  for  the 

recovery  of  the  costs  ;  but  a  second  writ  shall  onH  be 

for  costs  and  shall  be  issued  not  less  than  eight  cJiays 

after  the  first  writ. 

Duration  and     16.  A  Writ  of  execution  if  Unexecuted  shall  remain 

newed  in  the  manner  hereinafter  provided ;  but  such 
writ  may,  at  any  time  before  its  expiration,  by  leave 
of  the  Court  or  a  Judee,  be  renewed,  by  the  party 
issuing*  it,  for  one  year  irom  the  date  of  such  renewal, 
and  so  on  from  time  to  time  during  the  continuance 
of  the  renewed  writ,  either  by  beinff  marked  with  a 
seal  of  the  Court  bearing  the  date  of  the  day,  month, 
and  year  of  such  renewal,  or  by  such  party  giving  a 
written  notice  of  renewal  to  .the  sheriff,  signed  by  the 
party  or  his  attorney,  and  bearing  the  like  seal  of  the 
Court ;  and  a  writ  of  execution  so  renewed  shall  have 
effect,  and  be  entitled  to  priority,  according  to  the 
time  of  the  original  delivery  thereof. 


Evidence  of 
renewal. 


17-  The  production  of  a  writ  of  execution,  or  of  the 
notice  renewing  the  same,  purporting  to  be  marked 
with  such  seal  as  in  the  last  preceding  rule  mentioned, 
showing  the  same  to  have  been  renewed,  shall  be 
sufficient  evidence  of  its  having  been  so  renewed. 

Judgment         18.  As  between  the  original  parties  to  a  judgment, 
runs  for  six   execution  may  issue  at  any  time  within  six  years 

years.  t*  ^  t*   ^      *     t 

from  the  recovery  oi  the  judgment 

Judgment        19.  Where  six  years  have  elapsed  since  the  judg- 
-^Ait^Bix       ment,  or  any  change  has  taken  place  by  death  or 
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otherwise  in  the  parties  entitled  or  liable  to  execution, 
the  party  alleging  kimself  to  be  entitled  to  execution 
may  apply  to  the  Court  or  a  Judge  for  leave  to  issue 
execution  accordingly.  And  sudi  Court  or  Judge 
mjiy,  if  satisfied  that  the  party  so  applying  is  entitled 
io  issue  execution^  make  an  order  to  that  effect^  or 
may  order  that  any  issue  or  question  necessary  to  de- 
termine the  rights  of  the  parties,  shall  be  tried  in  any 
of  the  ways  in  which  any  question  in  an  action  may 
he  tried.  And  in  either  case  such  Court  or  Judge 
may  impose  such  terms  as  to  costs  or  otherwise,  as 
shall  seem  just. 

The  executor  may  obtain  leave  to  issue  ezecution  on  an  ex 
parte  application.    {Mercer  v,  Lawrence^  26  W.  K  606.) 

20.  Every  order  of  the  Court  or  a  Judge,  whether  Order  en- 
in  an  action,  cause,  or  matter,  may  be  enforced  in  the  judgment. 
£)Bme  manner  as  a  judgment  to  the  same  effect 

An  order  diemissing  an  action  with  costs  for  want  of  prosecution 
cannot  be  enforced  by  attachment,  as  if  it  were  a  judgment.  ( Cre- 
meUi  V.  Orom,  4  Q.  B.  D.  225.) 

21.  In  cases  other  than  those  mentioned  in  Rule  Persons  not 
18  any  person  not  being  a  party  in  an  action,  who  ^*  *** 
obtains  any  order  or  in  whose  fiivour  any  order  is 

made,  shall  be  entitled  to  enforce  obedience  to  such 
order  by  the  same  process  as  if  he  were  a  party  to 
the  action ;  and  any  person  not  being  a  party  in  an 
action  against  whom  obedience  to  any  judgment  or 
order  may  be  enforced,  shall  be  liable  to  the  same 
process  for  enforcing  obedience  to  such  judgment  or 
order  as  if  he  were  a  party  to  the  action. 

22.  Nq  proceeding  by  audita  querela  shall  here-  ^^^^ 
afljer  be  used ;  but  any  party  against  whom  judgment  ^ 

has  been  given  may  apply  to  the  Court  or  a  Judge 
for  a  stay  of  execution  or  other  relief  against  such 
judgment,  upon  the  ground  of  facts  which  have  arisen 
too  late  to  be  pleaded ;  and  the  Court  or  Judge  may 
give  such  relief  and  upon  such  terms  as  may  be  just 

23.  Nothing  in  any  of  the  rules  of  this  Order  ^hall  ®JJ[J^^ 
take  away  or  curtail  any  right  heretofore  existing  to 
enforce  or  give  eflfect  to  any  judgment  or  order  in  any 
manner  or  against  aAy  person  or  property  w^iatsoever. 

24.  Nothing  in  this  Order  shall  afifect  the  order  in  issneof 
which  writs  of  execution  may  be  issued.  ^^^' 
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ORDER  XLIII. 

Writs  of  Fieri  Facias  and  Elegit. 

Former  1.  Writs  of  fieri  facias  and  of  elegit  shall  haye  the 

umSwted.  ^^^^  force  and  effect  as  the  like  writs  have  hereto- 
fore had^  and  shall  he  executed  in  the  same  manner 
in  which  the  like  writs  have  heretofore  been  executed. 

By  27  &  28  Vict.  c.  112,  sec.  1,  no  judgment  is  to  affect  land, 
until  it  Las  been  actually  delivered  in  efxecution.  As  to  what 
amounts  to  delivery  in  execution  of  mortgage  property,  see 
Backhouse  v.  Siddle,  38  L.  T.  487. 

Writs  In  aid.  2.  Writs  of  venditioni  exponas,  distringas  nuper 
vice  comitem,  fieri  fiicias  de  bonis  ecclesiasticis, 
sequestrari  facias  de  bonis  ecclesiasticis,  and  all  other 
writs  in  aid  of  a  writ  of  fieri  fecias  or  of  elegit,  mar 
be  issiied  and  executed  in  the  same  cases  and  in  the 
same  niauner  as  heretofore. 


ORDER  XLIV. 

Attachment. 

writ!*^'  1»  A  writ  of  attachment  shall  have  the  same  efifect 

as  a  writ  of  attachment  issued  out  of  the  Court  of 
Chancery  has  heretofore  had. 

Not  without  2.  No  writ  of  attachment  shall  be  issued  without 
the  leave  of  the  Court  or  a  Judge,  to  be  applied  for  on 
notice  to  the  party  against  whom  the  attachment  is  to 
be  issued. 

According  to  the  old  practice,  a  rule  for  an  attachment  against 
a  sheriff  for  not  retliming  a  writ  of  fi.  fa.  was  absolute  in  the  first 
instance;  but  the  practice  has  now  been  superseded.  (Juw  t. 
Cooper,  6  C.  P.  D.  26.) 

The  costs  of  an  application  for  attachmetit  are  in  the  discre- 
tion of  the  Court.    {Abtid  v.  Riches^  2  Ch.  D»  528.) 

The  notice  may  be  served  on  the  solicitor  of  the  party,  or  at  his 
residence.  {Browning  ▼.  SMny  6  Ch.  D.  611 ;  -fte  a  SoUdtor, 
14  Chk  D.  152v)  An  order  made  upon  a  solicitor  personally,  at 
his  place  of  business  {Tilney  v.  Stansfeld,  W.  N.  1880,  77) ;  his 
residence  could  not  be  ascertained. 

An  attachment  will  only  be  issued  to  enforce  the  payment  of  tk. 
sum  of  money  in  cases  within  the  exceptions  to  the  Debtora  A*c^ 
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1869,  sec.  4.  (The  Earl  of  Lewea  v.  JBamett,  6  Ch.  D.  252  ; 
The  I'hogphate  Sewage  Co.  v.  Hartmont^  25  W.  R.  743.)  Nor  will 
a  defendant,  who  has  cleared  hie  contempt,  be  detained  in  prison 
for  the  non-pajnnent  of  the  costs.     (Jackson  v.  Mawhy^  1  Ch.  D. 

Tlie  proTisions  as  to  snbstitnted  semce  do  not  apply  to  an  appli- 
cation for  an  attachment     (W.  N.  1876,  105.) 


■^^ 


ORDER  XLV. 
Attachment  of  Debts. 

1,  Where  a  judgment  is  for  the  recovery  by  or  Examination 
payment)  to  any  person  of  money,  the  party  entitled  **^^®^*^'^' 
to  enforce  it  may  apply  to  the  CJourt  or  a  Judge  for 

an  order  that  the  judgment  debtor  be  orally  examined 
as  to  whether  any  and  what  debts  are  owing  to  him, 
before  an  oflScer  of  the  Court,  or  such  other  person  as 
the  Court  or  Judge  shall  appoint;  and  the  Court  or 
Judge  may  make  an  order  for  the  examination  of  such 
judgment  debtor,  and  for  the  production  of  any  books 
or  documents. 

Before  a  judgment  debtor  can  be  attached,  it  must  be  shown 
that  he  has  been  tendered  conduct  money,  that  there  is  good 
reason  for  not  examining  him  where  he  resides,  and  that  there  is 
no  other  means  of  ascertaining  what  debts  are  owing  to  him. 
{The  Protector  Co.  v.  Whitlam,  36  L.  T.  467. ) 

Under  a  similar  section  in  the  C.  L.  P.  Act,  1854,  it  was  held 
that  there  was  no  power  to  order  the  examination  of  an  officer  of 
a  corporation,  or  the  directors,  for  the  purpose  of  finding  out  what 
debts  were  due  to  it.  {Dickson  v.  Neath  Railway  Co.^  L.  R.,  4 
Ex.  87.)  Under  the  same  section  service  on  the  wife  was  held 
insufficient  to  ground  an  order  for  attachment.  (Mason  v.  Mug- 
geridge,  18  C.  B.  642.)  It  would  appear  that  service  on  the 
solicitor  of  the  party  will  be  sufficient  {Brovming  v.  Sabin,  5 
Ch.  D.  511),  or  at  his  residence.  {He  a  Solicitor^  14  Ch.  D.  152.) 

2.  The  Court  or  a  Judge  may,  upon  the  ew  parte  Oamishee 
application  of  such  judgment  creditor,  either  before  ^^^^' 
or  after  such  oral  examination,  and  upon  affidavit  by 
himself  or  his  solicitor  stating  that  judgment  has  been 
reoovered,  and  that  it  is  still  unsatisfied,  and  to  what 
amount,  and  that  any  other  person  is  indebted  to  the 
judgment  debtor,  and  is  within  the  jurisdiction,  order 

that  all  debts  owinff  or  accruing  from  such  third  per- 
son (hereinafter  called  the  garnishee)  to  the  judgment 
debtor  shall  be  attached  to  answer  the  judgment  debt  ^ 
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Owinff  or 
accmmg. 


and  by  the  same  or  any  subseqnent  order  it  may  be 
ordered  that  the  garnishee  shall  appear  before  the 
Court  or  a  Judge  or  an  officer  of  the  Court,  as  such 
Court  or  Judge  shall  appoint,  to  show  cause  why  he 
should  not  pay  the  judgment  creditor  the  del^t  due 
from  him  to  the  judgment  debtor,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  debt. 

The  question  as  to  wbat  are  debts  "owing  or  accming,"  is 
sometimes  one  of  considerable  nicetj.  Thus,  the  unearned  salaiy 
of  a  medical  officer  of  health  was  held  nnattacbable.  {HaJX  ▼. 
FricheU^  3  Q.  B.  D.  215.)  Similarly,  a  saperannnation  allowance. 
(Innes  t.  East  India  Co,,  17  C.  B.  351.)  Neither  was  there  held 
to  be  a  debt  "owing  or  accruing''  where  there  was  merely  a 
notice  to  treat  nnder  the  Lands  Clauses  Act,  1845.  It  might 
tnm  out  that  the  p^arty  to  whom  the  notice  had  been  ^ven.  had  no 
interest  whatever  in  the  premises  with  respect  to  which  he  would 
be  entitled  to  compensation.  {Bickardson  t.  Ehnxt^  2  O.  P.  D.  9.) 
But  where  it  has  been  agreed  to  pay  a  debt  by  instalments,  the  order 
for  attachment  may  include  the  instalments  as  and  when  they  be- 
come due.  {Tapp  v.  Jones,  L.  R.  10  Q.  B.  791.)  If)  however,  the 
judgment  creditor  have  afterwards  sued  in  a  County  Court  on  the 
same  judgment,  and  have  obtained  an  order  in  that  Court  for  the 
payment  of  the  debt  by  instalments,  it  does  not  appear  that  the 
Superior  Court  will  aid  the  process  of  the  inferior.  (Jones  v. 
Jenner,  25  L.J.  Ex.  319.)  Kent  is  the  subject  of  an  attachment 
(Mitchell  V.  Lee,  L.  R.  2  Q.  B.  259) ;  as  is  a  debt  which  has  been 
secured  by  a  bond  payable  at  a  future  time.  (J^Mrks  v. 
Younge,  8  Ir.  C.  L.  Rep.  261  Q..B.)  But  not  a  bond,  conditioned 
in  a  penal  sum,  as  a  security  for  unliquidated  damages,  payable  on 
a  contingency.  (Johnson  v.  Diamond.  11  Ex.  73.)  A  verdict 
cannot  be  attached  till  judgment  has  been  signed  (Dresser  v. 
Johns,  28  L.  J.  C  P.  281) ;  or  money  paid  into  Court.  (Jones  v. 
Brown,  29  L.  T.  79.)  Where  a  garnishee  order  was  made  after 
the  giving  and  before  the  presentation  of  a  cheque,  it  was  held 
that  upon  the  refusal  of  the  bankers  to  cash  the  cbeaue,  the  gar- 
nishee order  became  effectual  to  bind  the  debt  in  the  nands  of  the 
garnishee.     (Cohen  v.  Hale,  3  Q.  B.  D.  371.) 

Officer  of  the      Money  in  the  hands  of  an  officer  who  acts  under  the  directions 
Court.  Qf  |;jjg  Court,  may  not  be  attached,  as,  for  instance,  its  receiver 

(Bvssell  V.  East  Anglian  By.  Co.,^  M.  &  G.  104  ;  Ames  v. 
Birkenhead  Docks,  20  Beav.  332  ;  Ex  parte  Hunter,  Be  Green' 
sill,  L.  R.,  8  C.  P.  24) ;  where  official  liquidator  {Dawson  v. 
MaUey,  Ir.  Rep.,  I  C.  L.  207) ;  an  assignee  in  bankruptcy 
(Boyse  v.  Simpson,  8  Ir.  C.  L.  Rep.  (N.S.)  523 ;  Be  OremmU 
L.  R.  8  C.  P.  24)  ;  official  manager  of  a  company  [Ex  parte 
Marshall  Tamer,  2  P.  F.  &  J.  364  ;  Ex  parte  Hawkins,  L.  R. 
3  Ch.  787.)  Money  paid  into  Court  in  hands  of  Re^trar. 
(Dolphin  V.  Laypon,  4  C.  P.  D.  130;  and  see  Jones  v.  ^rotMi, 
29  L.  T.  (0.  S.)  79.) 


Bond. 


Verdict. 


Cheque. 


Administra. 
tion. 


After  a  suit  for  administration  has  been  instituted  in  the  Chan, 
eery  Division,  and  the  personal  estate  of  the  testator  has  been 
taken  possession  of  bjr  the  Court,  the  executors  have  been  dis^ 
charged  from  all  liabilities  to  pay  the  testator's  debts,  no  garuidkM 
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order,  can  be  obtained  to  bind  tbe  funds  in  tbe  bands  of  the  Court. 
(Stevens  v.  Phelips,  L.  K.  10  Cb.  417.) 

A  creditor  wbo  has  obtained  a  judgment  against  an  execntor, 
before  tbe  date  of  a  decree  for  administration,  will  be  allowed  to 
attach  a  debt  due  to  the  estate  in  the  hands  of  a  third  person. 
iJEbwler  t.  Moberts,  2  Giff.  226  ;  Bva-tan  v.  Boberts,  6  H.  &  N. 
93.) 

if  a  garnishee  order  can  be  obtained  against  executors  in  respect 
of  a  debt  due  from  their  testator,  it  should  show  on  its  face  that 
it  is  directed  to  them  as  executors.  {Stevens  y.  FheUpSj  L.  B. 
10  Ch.  417.) 

The  half-pay  of  a  military  or  naval  officer  is  protected,  on  p®°*^ 
grounds  of  public  pjolicy,  but  not  a  pension  received  solely  in  ^iSSr  ^ 
respect  of  past  services.  {Dent  v.  Dentf  L.  R.,  1  P.  &  D.  366  ; 
and  166  also  on  this  subject  WUlcoek  v.  Terrell,  3  Ex.  D.  323; 
JSaaisom  v.  Sansom,  4  P.  D.  69.)  A  debt  will  not  be  allowed  to  be 
attached,  where  the  effect  would  be  to  give  one  creditor  priority 
to  the  rest,  contrary  to  an  agreement  (sanctioned  by  an  Act  of  Parlia- 
ment) that  all  the  creditors  should  be  paid  j^ari  passu.  (Kennett 
V.  The  Westminster  CommissionerSf  11  Ex.  349.) 

Mone^  due  to  a  railway  company,  for  the  purpose  of  distribution 
among  its  stock-holders,  by  an  agreement  sanctioned  by  an  Act 
of  Parliament,  may  be  attached  by  a  judgment  creditor  of  the 
company.    (Boitch  v.  The  SevenoaJes  By.  Co.,  4  Ex.  D.  133.) 

Before  the  Judicature  Acts  there  was  no  procedure  in  the  ''^^°??" 
Chancerv  Courts  analogous  to  an  attachment  under  the  C*  L.  P.  ™®" 
Act.     {Jborsley  v.  Cox,  L.  R.  4  Ch.  92.    Be  Price,  L.  R.  4  C.  P. 
155.) 

The  language  of  these  sections  only  applies  to  a  judgment 
obtained  in  sai  action,  and  consequently  are  inapplicable  to  an 
order  to  pay  money  which  is  to  he  taken  to  have  the  effect  of  a 
judgment.  (Best  v.  Pembroke,  L.  R.  8  Q.  B.  363 ;  Sunderland 
Board  v.  ^ankland.  Ibid.  18 ;  Oremetti  v.  Oram,  4  Q.  B.  D. 
225.) 

Where  a  debt  has  been  bond  fide  assigned,  there  is  nothing  for 

the  attachment  to  operate  on.    {Hirsell  v.  (Joates,  18  C.  B.  757 ; 

Wise  V.  Birkenshaw,  29  L.  J.  241.)     To  entitle  a  garnishee  to 

dispute  his  liability,  he  must  show  some  grounds  for  being  allowed 

to  do  so.    {Newman  v.  Booke,  4  C.  B.  (N.  S.)  434.) 

Where  a  solicitor  has  taken  out  a  summons  for  a  charging  order,  Solidtor. 
under  23  &  24  Vict.,  o.  127,  sec.  28,  he  is  entitled  to  priority 
to  a  judgment  creditor,  who  subsequently  obtains  a  garnishee 
order.  (Birchall  v.  Pugin,  10  C.  P.  397.)  So  does  his  lien  for 
the  costs  of  a  particular  action  if  he  have  given  notice  to  the 
garnishee  {Sympson  v.  Prothero,  26  L.  J.  Ch.  671) ;  and  if  the 
judgment  creditor  have  notice  he  may  be  obliged  to  refund 
TEisdell  V.  Coningham,  28  L.  J.  Ex.  213) ;  but  his  general  lien 
has  no  such  precedence  {Hough  v.  Edwards,  26  L.  J.  Ex.  54). 

A  foreign  attachment  will  not  affect  any  moneys  in  the  hands  Foreign 
of  the  garnishee,  unless  the  debtor  could  have  maintained  an  »**»c»"oe«it« 
action  to  recover  them  at  the  time  of  the  attachment,  or  at  any 
time  between  l&e  issuing  of  the  attachment,  and  the  time  when 
the  pleas  were  entered  by  the  garnishee  ( Webster  v.  Webster^ 
31  L.  J.  655),  and  creates  no  priority  in  administration  {Bedhead 
T.  WxUan,  30  L.  J.  Ch,  577).  The  existence  of  an  attachment 
dD68  not  prevent  the  (4>eration  of  a  garnishee  order  oat  of  the 
■operior  Court.    {Bichter  v»  Laxston^^  L.  J.  184.) 
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Debts  bound 
fromsenrioe 
of  order. 


Execution 

agaiupt 

garnishee. 


A  creditor  who  has  served  a  writ  of  attachment  ont  of  the 
Major's  Court  is  not  a  secured  creditor  within  sec.  12  of  the 
Bankruptcy  Act.    (Lemf  v.  IxweU,  28  W.  R,  602.) 

By  sec.  1  of  33  &  34  Vict,  c,  30,  the  wages  of  any  servant, 
hihourer,  or  workman  shall  not  be  liable  to  attachment. 

By  sec.  233  of  17  &  18  Vict.  c.  104,  no  wages  due  or  accruing 
to  any  seaman  or  apprentice  shall  be  subject  to  attachment  or  arrest- 
ment from  any  Court. 

3.  Service  of  an  order  that  debts  due  or  accruing 
to  the  judgment  debtor  shall  be  attached,  or  notice 
thereof  to  the  garnishee,  in  such  manner  as  the  Court 
or  Judge  shall  direct,  shall  bind  such  debts  in  his 
hands. 

A  judgment  creditor,  who  has  ohtained  and  served  a  garnishee 
order  nm,  before  the  filing  of  a  liquidation  or  winding-up  peti- 
tion, is  a  secured  creditor  within  the  'meaning  of  sec.  12  of  the 
Bankruptcy  Act,  1869,  even  though  the  debt  does  not  become 
actually  payable  until  after  the  commencement  of  the  liquidation. 
(Ex parte  Jocdyne,  Re  Watt^  8  Ch.  D.  327 ;  In  re  /Stanhope  Col' 
liery  Co,,  11  Ch.  D.  160.) 

4.  If  the  garnishee  does  not  forthwith  pay  into 
Court  the  amount  due  from  him  to  the  judgment 
debtor,  or  an  amount  equal  to  the  judgment  debt,  and 
does  not  dispute  the  debt  due  or  claimed  to  be  due 
from  him  to  the  judgment  debtor,  or  if  he  does  not 
appear  upon  summons,  then  the  Court  or  Judge  may 
order  execution  to  issue,  and  it  may  issue  accordingly, 
without  any  previous  writ  or  process,  to  levy  the 
amount  due  from  such  garnishee,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  debt. 

Under  a  corresponding  section  of  the  C.  L.  P.  Act,  1851,  eec. 
63,  it  was  held  that  a  garnishee  had  no  right  to  set  off  a  debt  due 
to  him  by  the  judgment  creditor.  {Sampson  v.  /Seaton  Beer 
Bailway  Co.,  L.  R.  10  Q.  B.  28.)  "  There  is  no  place,"  says  Lush, 
J.,  in  his  judgment,  ''  for  the  discussion  of  cross-claims."  But  it 
is  to  be  observed,  that  the  dealing  with  claims  in  which  third  par- 
ties  were  involved  was  at  that  time  foreign  to  the  practice  of  the 
Courts ;  and  it  would  appear  that  Rule  5,  post,  contains  sufficiently 
ample  provisions  to  obviate  the  difficulty  felt  in  the  above-men- 
tioned case. 


LiabUity 
dispated. 


5.  If  the  garnishee  disputes  his  liability,  the  Court 
or  Judge,  instead  of-  making  an  order  that  execution 
shall  issue,  may  order  that  any  issue  or  question 
necessary  for  determining  his  liability  be  triea  or  de« 
termined  in  any  manner  in  which  any  issue  or  ques* 
tion  in  an  action  may  be  tried  or  determined. 


Ord.  XL  V.  Attachment  of  Belts.  '  219 

A  garnishee,  in  order  to  be  allowed  to  dispute  bis  liability,  must 
show  some  grounds.     {Newman  7.  Booke,  4  C.  B.  (N.  S.)  434.) 

6.  Whenever  in  proceedinpcs  to  obtain  an  attach-  Charge  of 
ment  of  debts  it  is  suggested  by  the  garnishee  that  ***^  ^'^^* 
the  debt  sought  to  be  attached  belongs  to  some  third 
person,  or  that  any  third  person  has  a  lien  or  charge 

upon  it,  the  Court  or  Judge  may  order  such  third 
person  to  appear,  and  stata  the  nature  and  particulars 
of  his  claim  upon  such  debt. 

7.  After  hearing  the  allegations  of  such  third  per-  Third-party 
son  under  such  order,  and  of  any  other  person  whom  biTSrwdT 
by  the  same  or  any  subsequent  order  the  Court  or 

Judge  may  order  to  appear,  or  in  case  of  such  third 
person  not  appearing  when  ordered,  the  Court  or  Judge 
may  order  execution  to  issue  to  levy  the  amount  due 
fpom  such  garnishee,  or  any  issue  or  question  to  be 
tried  or  determined  according  to  the  preceding  rules 
of  this  Order,  and  may  bar  the  claim  of  sucn  third 

SBrson,  or  mtdce  such  other  order  as  such  Court  or  the 
udge  shall  think  fit,  upon  such  terms,  in  all  cases, 
with  respect  to  the  lien  or  charge  (if  any)  of  such  third 
person,  and  to  costs,  as  the  Court  or  Judge  shall  think 
just  and  reasonable, 

ff  the  parties  a^ee  to  the  Judge  deciding  the  matter  in  a  sum- 
mary way,  his  decision  is  final.     {Bade  v.  Winser,  47  L.  J.  584.) 

&  Payment  made  by  or  execution  levied  upon  the  Discharge  of 

Ernishee  under  any  such  proceeding  as  aforesaid  shall  s"'^"**®®- 
a  valid  discharge  to  him  as  against  the  judgment 
debtor,  to  the  amount  paid  or  levied,  although  such 
proceeding  may  be  set  aside,  or  the  judgment  re- 
versed. 

In  Lockwood  v.  Naah^  18  C.  B.  536,  a  judgment  creditor  ob- 
tained an  order  nisi^  which  he  afterwards  abandoned.  The  judg- 
ment debtor  then  sued  for  the  original  debt,  and  the  matter 
underwent  considerable  discussion  ;  but  was  finally  decided  on  a 
technical  point. 

In  order  toprotect  the  garnishee,  there  should  be  an  order  for 
payment    {Tuumer  v.  Jmes,  1  H.  &  0. 878.) 

9.  There  shall  be  kept  by  the  proper  oflScer  a  debt  Att«jhment 
attachment  book,  and  in  such  book  entries  shall  be   ^  ' 
made  of  the   attachment  and  proceedings  thereon, 
with  names,  dates,  and  statements  of  the  amount 
recovered,  and  otherwise  5  and  copies  of  any  entries 
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made  therein  may  be  taken  by  any  person  upon  appli- 
cation to  the  proper  officer. 

cotta.  10.  The  costs  of  any  appUcation  for  an  attachment 

of  debts  and  of  any  proceedings  arising  from  or  ii^oi* 
dental  to  such  application^  shall  be  in  the  discretloii 
of  the  Court  or  a  Judge. 


ORDER  XLVI, 

Charqino  of  Stock  or  Shares  and  Distriitoas. 

<^de^  how  1.  An  order  charging  stock  or  shares  ipay  be  made 
by  any  Divisional  Court  or  by  any  Judge,  and  the 
proceedings  for  obtaining  such  order  shall  be  such,  as 
are  directed,  and  the  effect  shall  be  such  as  is  provided 
by  1  &  2  Vict.  c.  110,  ss.  14  and  16,  and  3  &  4  Vict, 
c.  82,  s.  1. 

A  stop  order  maj  be  obtained  in  the  Chancery  DiTision  on  a  fund 
standing  to  the  credit  of  a  cause  in  that  Division,  bj^a  persoa  who 
has  obtained  judgment  in  one  of  the  Courts  at  Westminster.  {JBop0- 
weU  V.  Barnesj  I  Ch.  D.  630.)  Upon  a  judgment  decreeing  pay- 
ment in  three  months,  plaintiff  is  entitled  at  once  to  a  charging 
order.   {BagnaU  v.  Carlton,  6  Ch.  1).  130.) 

As  to  stock  standing  in  the  names  of  executors  in  the  Bank,  of 
li)ngland,  upon  which  a  chai^ng  order  has  been  obtained,  see 
Fmcler  v.  ChwchiU,  11  M  &  W.  323. 

A  charging  order  cannot  be  given  for  "  costs,  charges,  and  ez- 

Smses,'*  until  they  have  been  taxed.  ( Widg&ry  v.  Tapper ^  6  Ch. 
.364.) 

If  the  order  mn  has  been  made  after  the  judgment  debtor's  deatl^ 
it  cannot  be  made  absolute.  {Finney  v.  Mindi  4  Q.  B.  D.  102.) 

The  date  from  which  a  charging  order  operates  when  made  abso- 
lute is  from  the  making  of  the  order  nisi,  {Holy  v.  Barry,  L.  B«  3 
Ch.  452.)  See  further,  Morgan*s  "  Chancery  Acts  and  Orders,**  6th 
ed.  582. 

1  &  2  Vict.  c.  110,  ss.  14  and  16. 

Stock  and  XIY.  And  be  it  enacted,  that  if  any  person  against  whom  any 

shares  in  judgment  shall  have  been  entered  up  in  any  of  Her  Majesty^s  Sape- 
public  fUnds  j^or  Courts  at  Westminster  shall  have  any  Government  stock,  funos, 
"mp^teS  or  annuities,  or  any  stock  or  shares  of  or  in  any  pubUc  company  'm 
belonfring  to  England  (whether  incorporated  or  not),  standing  in  his  name  in  his 
the  debtor,  own  right,  or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be 
to  his^im**^  lawful  for  a  Judge  of  one  of  the  Superior  Courts,  on  the  application 
name,  to  be  of  any  judgment  creditor,  to  order  that  such  stock,  funds,  annuities, 
charged  by  or  shares,  or  such  of  them  or  such  part  thereof  respectively  as  he 
order  of  a  gball  think  fit,  shall  stand  charged  with  the  payment  of  the  amount 
Judge.  f^  which  judgment  shall  hove  been  so  recovered,  and  interest  there- 

on, and  siich  Order  shall  entitle  the  judgment  ore^iAQr  to  all  suph  n^ 
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n^ecHes  as  he  wonW  hkve  been  entitied  to  if  ^ch  charge  had  been 
made  in  his  favour  by  the  judgment  debtor ;  provided  that  no  pro- 
ceedings shall  be  taken  to  have  the  benefit  of  such  charge  until 
aft^r  the  expiration  of  six  calendar  months  from  the  date  of  such 
Order. 

XV.  And  in  drdfet  to  prefveht  any  person  against  whom  judgment  Order  of 
shall  have  been  obtained  from  transferring,  receiving,  or -disposing  of  J^idge  to  be 
any  stock,  funds,  annuities,  or  shares  hereby  authorised  to  be  charged  SjJt  ^^Jtonoe 
ibr  the  benefit  of  the  judgment  creditor  under  an  Order  of  a  Judge,  be  ex  parte,  and 
it  further  enacted,  that  evei-y  Order  of  a  Judge  charging  any  G^ovem-  on  notice  to 
ment  stock,  ftinds,  or  annuities,  or  any  stock  or  shares  in  any  public  *^®  ***"^  ^' 
company,  under  this  Act,  shall  be  made  in  the  first  instance  ea;  ^SiS asa 
jMirto,  and  witbout  any  notice  to  the  judgmeurt  debtor,  and  ehall  be  (u^ringas. 
an  Ortler  to  shew  cause  onl^ ;  and  such  Order,  if  any  Gov^rmnent 
^tock,  fnnilsj  or  annuities  standing  in  the  name  of  the  judgment 
debtor  in  his  own  ri^t,  or  in  the  name  of  any  person  in  trunt  ifst 
him,  is  to  be  afiectc^d  by  such  Order,  shall  restrain  the  governor 
and  company  of  the  Bank  of  England  from  permitting  a  transfer 
6f  such  stock  in  the  meantime  and  until  such  Order  shall  be  made 
tbeolute  or  discharged ;  and  if  any  stock  or  shares  of  or  in  any 
tmblic  company,  stancting  in  t^e  name  of  the  judgment  debtor  in 
ais  own  right,  or  in  the  name  of  aiiy  person  in  trust  for  him,  is  or 
are  to  be  affected  by  any  such  Ordeb,  shall  in  like  manner  restrain 
such  public  company  from  permitting  a  transfer  thereof;  and  that 
if,  after  notice  of  such  Order  to  the  person  or  persons  to  be  re- 
strained thereby,  or  ih  cas6  of  corpoFations  to  anv  authorised  agent 
of  such  corporation,  and  before  the  same  Order  shall  be  discharged 
or  made  absolute,  such  cofporation  or  person  or  persons  shall  peN 
nit  atiy'such  transfer  to  be  made,  then  and  in  such  case  the  oor- 
pomtion  or  penKMi  or  persons  so  permitting  such  transfer  shall  be 
liable  to  the  judgment  creditor  for  the  value  or  amount  of  the 
property  so  charged  and  so  transferred,  or  such  part  thereof  as 
aiay  be  sufficient  to  satisfy  his  judgment ;  and  that  no  disposition 
of  the  judgmeiit  debtor  in  the  meantime  shall  be  valid  or  effectual 
M  against  the  judgment  creditor;  and  further,  that,  imless  the 
judgmeut  debtor  shall  within  a  time  to  be  mentioned  in  such 
Order  show  to  a  Judge  of  (me  of  the  said  Superior  Courts  sufficient 
cause  to  the  contrary,  the  said  Order  shall,  after  proof  of  notice 
thereof  to  the  judgment  debtor,  his  attorney  or  agent,  be  made 
absolute :  provided  that  any  such  .Fudge  shall,  upon  the  applica- 
tion of  the  judgment  debtor,  or  any  person  interested,  have  full 
power  to  discbarge  or  vary  such  Order,  and  to  award  such  costs 
upon  such  application  as  hie  may  think  fit. 

3  &  4  Vict.  c.  82,  s.  1. 

Whereas  by  an  Act  passed  in  the  second  year  of  the  reign  of  l  &  2  Vict, 
her  Miyesty,  intituled,  "  An  Act  for  abolishing  arrest  on  Mesne  ^^  ^^^' 
rrotesB  in  Civil  Actions,  exfcept  in  celtain  cases  ;  for  extending 
the  ilBmedies  of  creditors  agakist  the  property  of  debtors ;  and 
for  amending  the  laws  for  the  relief  of  insolvent  debt<^  in 
Gn^land,'*  it  was  amongst  other  things  enacted,  that  if  an^  person 
against  whom  any  judgment  should  have  been  entered  up  m  any  of 
her  Majesty's  Superior  Courts  at  Westminster  should  have  any 
Government  stock,  funds  or  annuities,  or  any  stock  or  shares  of 
or  in  any  public  company  in  England  (whether  incorporated  or 
not),  standmg  in  his  name  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  it  should  be  lawful  for  a  Judge  of  one  of 
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the  Superior  Courtfl,  on  the  application  of  any  judgment  credHar, 
to  order  that  such  stock,  funds,  annuities,  or  shares,  or  Buck   of 
them,  or  such  part  thereof  respectively,  as  he  should  think   fit, 
should  stand  charged  with  the  payment  of  the  amount  for  wliicli 
judgment  should  nave  heen  so  recovered,  and  interest  thereon, 
and  such  order  should  entitle  the  judgment  creditor  to  all  socik 
remedies  as  he  would  have  heen  entitled  to  if  such  charge  had 
been  made  in  his  favour  by  the  judgment  debtor ;  provided  tliat 
no  proceedings  should  be  taken  to  have  the  benefit  of  such  charge 
until  after  the  expiration  of  six  calendar  months  from  the  date  of 
such  order :  And  whereas  doubts  have  been  entertained  whether 
the  said  provisions  extend  to  the  cases  hereinafter  mentioned.: 
Now,  therefore,  be  it  declared  and  enacted  by  the  Queen's  most 
Excellent  Miyesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that 
the  aforesaid  provisions  of  the  said  Act  shall  be  deemed  and 
taken  to  extend  to  the  interest  of  any  judgment  debtor,  whether 
in  possession,  remainder,  or  reversion,  and  whether  vested  or  con- 
tingent, as  well  as  in  any  such  stocks,  funds,  annuities,  or  sharea  as 
aforesaid,  as  also  in  the  dividends,  interest,  or  annual  produce  of 
any  such  stock,  Ainds,  annuities,  or  shares ;  and  whenever  any 
such  judgment   debtor  shall  have  any  estate,   right,  title,    or 
interest,  vested  or  contingent,  in  possession,  remainder,  or  re> 
version,  in,  to,  or  out  of  any  such  stocks,  funds,  annuities,  or  sharea 
as  aforesaid,  which  now  are  or  shall  hereafter  be  standing  in  the 
name  of  the  Accountant  General  of  the  Court  of  Chancery,  or  the 
Accountant  Qeneral  of  the  Court  of  Exchequer,  or  in,  to,  or  out 
of  the  dividends,  interest,  or  annual  produce  thereof,  it  shall  be 
lawful  for  such  Judge  to  make  any  order  as  to  such  stock,  fundsy 
annuities,  or  shares  or  the  interest,  dividends,  or  annual  produce 
thereof,  in  the  same  way  as  if  the  same  had  been  standing  in  the 
name  of  a  trustee  of  such  judgment  debtor:  Provided  always, 
that  no  order  of  any  judge  as  to  any  stock,  funds,  annuities,  or 
shares  standing  in  the  name  of  the  Accountant  Greneral  of  the 
Court  of  Chancery,  or  the  Accountant  General  of  the  Court  of 
Exchequer,  or  as  to  the  interest,  dividends,  or  annual  produce 
thereof  shall  prevent  the  Governor  and  Company  of  the  Bank  of 
England,  or  any  public  Company,  from  permitting  any  trander 
of  such  stocks,  frinds,  annuities,   or  shares,  or  payment  of  the 
interest,  dividends,  or  annual  produce  thereof,  in  such  manner  as 
the  Court  of  Chancery  or  the  Court  of  Exchequer  respectively 
may  direct,  or  shall  have  any  greater  effect  than  if  such  debtor 
had   charged  such  stock,   funds,   annuities,   or  shares,  or  the 
interest,  dividends,  or  annual  produce  thereof,  in  favour  of  the 
judgment  creditor,  with  the  amount  of  the  sum  to  be  mentioned 
in  any  such  order. 

dStriSgas  ^'*-  ^^^^^  XLVI.,  Rule  2,  is  hereby  annulled,  and 
not  to  issue,  no  writ  of  distringas  shall  hereafter  oe  issued  under 
RaC.  April,  ^j^^  ^^^  5  Yi^^   Q  5^  g^  ^ 

Meaning  of       3.  In  the  following  rules  of  this  Order  the  ex- 

an^"8toc{."  pression    "  Company"    includes  the   Governor   and 

18^^'  ^^^*  Company  of  the  Bank   of  England  and  any  other 

public  company,  whether  incorporated   or   not,  to 
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which  6  Vict.  c.  6,  s.  5,  applies,  and  the  expression 
'*  stock"  includes  shares,  securities,  and  money, 

4.  Any  person  claiming  to  he  interested  in  any  FUfng  and 
^tock  standinff  in  the  books  of  a  Company  may,  on  ISda^tand 
making  an  affidavit  in  or  to  the  effect  of  the  Form  J'^^J^ "  ^ 
B.  28  in  the  schedule  hereto,  and  on  filing  the  same  e.8.c.  April. 
in  the  Central  Office  with  a  notice  in  or  to  the  effisct  ^^^' 

of  the  Form  B.  23  in  the  ^same  schedule  annexed 
thereto,  and  on  procuring  an  office  copy  of  the 
affidavit  and  a  duplicate  of  the  filed  notice  authentic 
eated  by  the  seal  of  the  Central  Office,  serve  the 
office  copy  and  duplicate  notice  on  the  Company. 

5.  There  shall  be  appended  to  the  affidavit  a  note  Affidavit  to 
slating  the  person  on  whose  behalf  it  is  filed,  and  ofetaSnat^ 
to  what  address  notices  (if  any)  for  that  person  are  J^^*  ^p"^» 
to  be  sent.     All   such  notices  shall  be  deemed  to 

have  been  duly  sent  if  sent  through  the  post  by  a 
prepaid  letter  directed  to  that  person  at  the  address 
so  stated,  or  at  any  such  substituted  address  as 
hereinafter  mentioned,  whether  the  person  to  whom 
the  notice  is  sent  is  living  or  not. 

6.  The  address  so  stated  may,  firom  time  to  time,  ^¥~^®°  ®^ 
be  altered  by  the  person  by  or  on  whose  behalf  the  b.s.c.  April, 
affidavit  is  hied,  but  all  notices  sent  by  post  before  ^®®^- 

th«  alteration  to  the  address  originally  given  or  for 
the  time  being  substituted  therefor  shall  not  be 
affected  by  any  subsequent  alteration.  Any  such 
alteration  of  address  may  be  made  by  service  of  a 
memorandum  thereof  on  the  Company  in  the  manner 
required  for  service  of  a  notice  under  this  order. 

7.  The  service  of  the  office  copy  of  the  affidavit  service  of 
and  of  the  duplicate  of  the  filed  notice  shall  for  the  SSSS** 
period  of  five  years  from  the  day  of  service,  but  ^^^^  **™5 
not  longer  (unless  the  notice  is  renewed  as  alter  men-  of  distrinj^as. 
tioned),  have  the  same  force  and  effect  as  if  these  f^f'^^"^ 
rules  had  not  been  made  and  a  writ  of  distringas  in 
respect  of  the  stock  had  been  duly  issued  under  the 

Act  5  Vict.  c.  5,  s.  5. 

8.  The  original  notice  may  be  kept  on  foot  from  ^^^^^  ®' 
time  to  time  by  a  notice  of  renewal  signed  by  the  b.s.c."  April, 
person  by  whom  or  on  whose  behalf  the  original  ^®^' 
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notice  was  given,  and  served  on  the  Company,  pro- 
vided the  notice  of  renewal,  if  only  one  is  given,  is 
served  before  the  expiration  of  five  years  rrom  the 
day  on  which  the  original  notice  was  served,  or,  if 
more  than  one  is  given,  then  before  the  expira^on  of 
five  years  from  l^e  day  on  which  the  last  previous 
notice  of  renewal  was  served.  Each  such  notice  of 
renewal  shall  have  the  effect  of  continuing  and  keep- 
ing on  foot  the  original  notice  for  the  period  of  five 
years  from  the  day  on  which  the  first  notice  of  re- 
newal or  the  last  previous  notice  of  renewal  (as  1^ 
ease  may  be)  was  served. 


or^SwjhM**  ^'  "^  notice  filed  under  this  Order  may  at  any 
ofnotioe.  time  be  withdrawn  by  the  person  by  whom  or  on 
B^c.  April,  ^ijQge  behalf  it  was  given  on  a  written  request 
signed  by  him,  or  its  operation  may  be  made  to  cease 
by  an  order  to  be  obtained  by  motion  on  notice  or  by 
petition  duly  served  by  any  otiier  person  claiming  to 
be  interested  in  the  stock  sought  to  be  affected  by 
the  notice. 


Effect  of  10.  If,  whilst  a  notice  filed  under  this  Order  con- 

request  for      ,.  '       n  ry        r^  1.  -^  •  J 

irwMfer  of    tinues  in  force,  the  Company  on  whom  it  is  served 

p^eniof  'e^i^®  fr^™  *^®  person  in  whose  name  the  stock 
dividend,  specified  in  the  notice  is  standing,  or  from  some 
?Mb?*  ^^^'  person  acting  on  his  behalf  or  representing  him,  a 
request  to  permit  the  stock  to  be  transferred  or  to 
pay  the  dividends  thereon,  the  Company  shall  not  by 
force  or  in  consequence  of  the  service  or  of  any 
renewal  of  the  notice,  be  authorised,  without  the 
order  of  the  Court,  to  refuse  to  permit  the  transfer 
to  be  made  or  to  withhold  the  payment  of  the  divi- 
dends for  more  than  eight  days  after  the  date  of  the 
request. 


Ameudment      11.  If  the  person  who  files  isi  notice  under  this 
Soncf  stock.  Order  desires  to  correct  the  description  of  the  stock 

a"  rfiS'fiflo  ''®^*s^r®^  ^  ^^  ^^  fil®^  notice  he  may  file  an  amended 
^  *  '  notice  and  serve  on  the  Company  a  duplicate  thereof 
sealed  with  the  seal  of  the  central  ofiice,  and  in  that 
case  the  service  of  the  notice  shtdl  be  deemed  to 
have  been  made  on  the  day  on  which  the  amended 
duplicate  is  so  served. 
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ORDER  XLVII. 

Writ  of  Sequestration. 

Where  any  person  is  by  any  judgment  directed  to  5^1^^ 
pay  money  into  Court  or  to  do  any  other  act  in  a 
limited  time,  and  after  due  service  of  such  judgment 
refuses  or  neglects  to  obey  the  same  according  to  the 
exigency  thereof,  the  person  prosecuting  such  judg- 
ment shal)  at  the  expiration  of  the  time  limited  for 
the  performance  thereof,  be  entitled  without  obtain- 
ing any  order  for  that  purpose,  to  issue  a  writ  of 
sequestration  against  the  estate  and  effects  of  such 
disobedient  person.  Such  writ  of  sequestration  shall  Eflreotof. 
have  the  same  effect  as  a  writ  of  sequestration  in 
Chancery  has  heretofore  had,  and  the  proceeds  of  such 
sequestration  may  be  dealt  with  in  the  same  manner 
as  the  proceeds  of  writs  of  sequestration  have  hereto- 
fore been  dealt  with  by  the  Cfourt  of  Chancery. 

it  is  unnecessary  to  obtain  an  order  for  leave  to  issue  a  writ  of 
sequestration,  for  non-compliance  with  an  order  of  Court.  {J^^rurU 
V.  Fugh,  7  Ch.  D.  567.) 

Sequestrators  were  appointed  and  empowered  to  receive  the 
pension  of  a  County  Court  Judge.  An  order  was  made  restrain- 
ing the  debtor  from  receiving  by  himself,  or  througfh  his  bankers, 
the  moneys  payable  in  respect  to  the  same.  ( WiUcock  v.  Terrell^ 
8  Ex.  D.  323.) 

For  costs  and  alimony,  see  Sanaom  v.  Sansom,  4  P.  D.  25. 

As  to  enforcing  a  omaple  judgment  for  a  debt,  see  Order 
Xm.,  Knle  2,  note. 

2.  No  subpoena  for  the  payment  of  costs,  and,  No  subpoena 
unless  by  leave  of  the  Court  or  a  Judge,  no  sequestra-  fiv^l^^Ses- 
tion  to  enforce  such  payment,  shall  be  issued.  tnnin  for 

B.  S.  C. 
^  April,  1880. 

ORDER  XLVIII. 
Writ  op  Possession. 

1.  A  judgment  that  a  party  do  recover  possession  Howen- 

of  any  land  may  be  enforced  by  writ  of  possession  in  ^**'^^' 

manner  heretofore  used  in  actions  of  ejectment  in  the 

Superior  Courts  of  Common  Law. 

The  writ  of  possession  has  now  superseded  the  writ  of  assis- 
tance, formerly  m  use  in  the  Court  of  Chancery.  {HiaU  v.  HaUj 
47  L.  J.  Ch.  680.    See  Day's  C.  L.  P.  Act,  4th  ed.,  p.  191.) 

2.  Where  by  any  judgment  any  person  therein  Howob- 
named  is  directed  to  deliver  up  possession  of  any  ***^^' 
lands  to  some  other  person,  the  person  prosecuting 
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such  judgment  shall,  without  any  order  for  that 
purpose,  he  entitled  to  sue  out  a  writ  of  possession  on 
Sling  an  affidavit  showing  due  eerfice  of  such  judg- 
ment and  that  the  same  has  not  heen  obeyed. 

Fcff  fiorpa  of  writ,  see  App.  ?*.,  No.  7. 


Delirery  of 
chattels. 


ORDER  XLIX. 

Weit  of  Pelivery. 

A  writ  for  delivery  of  any  property  other  than  land 
or  money  may  be  issued  and  enforced  in  the  manner 
heretofore  in  use  in  actions  of  detinue  in  the  Supmor 
Courts  of  Common  Law. 

The  form  of  tbe  writ  is  given  in  Appendix  F.  No.  8.  Sect.  78  of 
the  C.  L.  P.  Act,  1854,  was  that  which  regulated  the  procedore 
previous  to  the  Judicature  Acts ;  b j  it  a  plaintiff  is  entitled  to 
have  his  costs,  either  bj  the  same  or  9,  separate  writ  of  execsation. 


Abatement. 


ORDER  L. 

Change  of  Parties  by  Death,  &c. 

1.  An  action  shall  not  become  abated  by  reason  of 
the  marriag-e,  death,  or  bankruptcy  of  any  of  the 
parties,  if  the  cause  of  action  survive  or  continue, 
and  shall  not  become  defective  by  the  assignment, 
creation,  or  devolution  of  any  estate  or  title  pendente 
lite. 

When  the  cause  of  action  survives  to  the  trustee  in  Bankniptcj, 
a  notice  of  motion  to  dismiss  for  want  of  prosecution  must  be 
served  on  him.     ( Wright  v.  Smndon  By.  Co.,  4  Ch.  D.  164.^ 

Where  the  action  came  on  for  trial  and  there  was  no  eviaence 
that  any  notice  of  it  had  been  served  on  the  trustee  in  his  absence, 
it  was  ordered  to  be  stri^ck  out  of  the  list.  {Eldridge  v.  Burgess, 
7Ch.  D.  411.) 

If  one  of  two  trustees  be  willing  to  continue  the  action  at  his 
own  risk,  he  may  have  an  order  as  of  course,  and  make  his  co- 
trustee a  defendant.    (Jcxhson  v.  North-Bastern  By.  Co. ,  5  Cl^  D. 

8440 

Where  five  defendants  were  jointly  and  severally  liable,  two  of 
whom  became  banknq)t,  Fry,  J.,  offered  to  allow  the  trial  to  stand, 
that  the  other  three  mi^ht  serve  notice  op  the  trustees  of  the 
bankrupts  if  they  wished  to  do  so  ;  as  they  declined,  the  trial  was 
orderea  to  proceed.     {Lloyd  v.  Dimmocfi,  7  Ch.  D.  398.) 

Where  a  petitioner  had  died  after  an  order  directing  inomries^ 
it  was  ordered  that  the  petition  should  be  carried  on  by  the 
^ecutoKs.    {Be  AtUn's  mtate,  1  Ch.  D.  82.) 

In  WingroveY.  Thompson^  ll  Ch.  D.  419,  the  Court  appointed 
a  person  to  represent  the  estate  of  a  deceased  plaintiff,  who  died 
insolvent  and  intestate,  so  that  defendant  might  have  somebcMly 
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agiunst  whom  to  move,  to  have  the  action  dismissed  for  want  of 

Srosecution,    When  the  injury  has  been  to  the  estate  of  the 
f'ceased   the  action   survives    to    his    personal    representative. 
{Turycrott  v.  Orant,  4  C.  P.  D.  40.) 

2.  In  case  of  the  marriage,  death,  or  bankruptcy,  substitution 
or  devolution  of  estate  by  operation  of  law,  of  any  Jj^v^"®**" 
party  to  an  action,  the  Court  or  a  Judg-e  may,  if  it  be 
deemed  necessary  for  the  complete  settlement  of  all 

the  questions  involved  in  the  action,  order  that  the 
husband,  personal  representative,  trustee,  or  other 
successor  in  interest,  if  any,  of  such  party  be  made  a 
party  to  the  action,  or  be  served  with  notice  thereof 
in  such  manner  and  form  as  hereinafter  prescribed,  and 
on  such  terms  as  the  Court  or  Jud^e  shall  think  just, 
and  shall  make  such  order  for  the  disposal  of  the 
action  as  may  be  just. 

This  order  stands  in  lieu  of  the  old  order  or  writ  of  revivor,  and 
is  ao  spoken  of  in  ChorUon  v.  Dickie f  13  Ch.  D.  160. 

3.  In  case  of  an  assignment,  creation,  or  devolution  Devolution 
of  any  estate  or  title  pendente  lite,  the  action  may  be  ®^^*«'^*' 
continued  by  or  against  the  person  to  or  upon  whom 

such  estate  or  title  has  come  or  devolved. 

In  Re  Paris  Rink  Co.f  5  Ch.  D.  959,  it  was  held,  that  a  share- 
holder of  a  company  would  not  he  allowed  to  purchase  the  right 
to  proceed  with  a  winding-up  petition. 

4.  Where  by  reason  of  marriage,  death,  or  bank-  Reguutions 
ruptcy,  or  any  other  event  occurring  after  the  com-  JLS«u^°^ 
mencement  of  an  action,  and  causing  a  change  or 
transmission  of  interest  or  liability,  or  by  reason  of 

any  person  interested  coming  into  existence  after  the 
commencement  of  the  action,  it  becomes  necessary  or 
desirable  that  any  person  not  already  a  party  to  the 
action  should  be  made  a  party  thereto,  or  that  any 
person  already  a  party  thereto  should  be  made  a  party 
thereto  in  another  capacity,  in  order  that  the  pro- 
ceedings in  the  action  shall  be  carried  on  between  the 
continuing  parties  to  the  action,  and  such  new  party 
or  parties,  may  be  obtained  ex  parte  on  application  to 
the  Court  or  a  Jud^e,  upon  an  allegation  of  such 
change,  or  transmission  (^  interest  or  liability,  or  of 
such  person  Interested  having  come  into  existence. 

Where  new  trustees  had  heen  appointed  in  a  decree  for 
adnuiiistration,  Jessel,  M.  R.,  said  that  an  order  to  revive  the 
suit  against  them  conld  have  been  obtained  at  the  order  of  course 
ofiSce,  and  consequently  refused  an  application  made  in  Coort. 
{Roffey  V.  Miller^  W.  >i.,  1875,  225.)  In  cases  of  some  nicetv 
the  application  may  be  made  in  Court.  {Haldane  v.  Eckfardf 
W.  N.,  I871^,  80.) 

q2 
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Service  (^ 
order  to  tdd 
pwtiee. 


5.  An  order  so  obtained  shall,  unless  the  Court  or 
Judge  shall  otherwise  direct,  be  served  upon  the 
continuing  party  or  parties  to  the  action,  or  their 
solicitors,  and  also  upon  each  such  new  parW,  unless 
the  person  making  the  apphcation  be  himseli  the  only 
new  party,  and  the  order  shall  from  the  time  of  such 
service,  subject  nevertheless  to  the  next  two  following 
rules,  be  binding  on  the  persons  served  therewith, 
and  every  person  served  therewith  who  is  not  already 
a  party  to  the  action  shall  be  bound  to  enter  an 
appearance  thereto  within  the  same  time  and  in  the 
manner  as  if  he  had  been  served  with  a  writ  of  sum- 


mons. 


If  the  party  served  does  not  appear,  judgment  will  be  given 
against  him.  {ChorlUm  y.  Dickie^  Order  XIX.,  Bule  6,  and 
XXXVI.,  Rnle  18,  awte. 

to*?2^*^^''  6.  Where  any  person  who  is  under  no  disability  or 
order.  under  no  disability  other  than  coverture,  or  being 
under  any  disability  other  than  coverture,  but  having 
a  guardian  ad  litem  in  the  action,  shall  be  served  with 
such  order,  such  person  may  apply  to  the  Court  or  a 
Judge  to  discharge  or  vary  such  order  at  any  time 
witmn  twelve  days  from  the  service  thereof. 

7.  Where  any  person  being  under  any  disability 
other  than  coverture,  and  not  naving  had  a  guardian 
ad  litem  appointed  in  the  action,  is  served  with  any 
such  order,  such  person  may  apply  to  the  Court  or  a 
Judge  to  discharge  or  vary  such  order  at  any  time 
within  twelve  days  from  the  appointment  of  a 
guardian  or  guardians  ad  litem  for  such  party,  and 
until  such  period  of  twelve  days  shall  have  expired 
such  order  shall  have  no  force  or  effect  as  against  such 
last-mentioned  person. 


By  person 
under  dis- 
ability. 


By  Lord 


Ch 


ancellor. 


ORDER  LI. 

Transfers  and  Consolidation. 

1.  Any  action  or  actions  may  be  transferred  fi^m 
one  division  to  another  of  the  High  Court  or  from 
one  Judge  to  another  of  the  Chancery  Division  by  an 
order  of  the  Lord  Chancellor,  provided  that  no 
transfer  shall  be  made  from  or  to  any  division  without 
the  consent  of  the  President  of  the  Division. 
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The  Lord  Chancellor  has  exclusive  jnrisdiction  to  make  this 
order.  {Be  JBuOey,  1  Ch.  D.  11  ;  -Se  Baud's  Trusts,  Ibid.  12.) 
In  a  memoradnm  issued  Nov.  10, 1875  (1  Ch.  D.  41),  James,  L.  J., 
stated,  thai  the  Lord  Chancellor  would  direct  the  transfer  of  any 
action,  on  a  written  application  to  his  secretary,  accompanied  by 
the  written  consent  of  all  parties  ;  but  where  all  parties  did  not 
consent,  the  application  must  be  made  to  the  Lord  Chancellor  in 
Court. 

la.  In  the  Chancery  Division  a  transfer  of  a  cause  J^^-  c. 
from  one  Judge  to  another  may  by  the  same  or  a  '  * 
separate  order  be  ordered  to  be  made  or  to  be  deemed 
to  have  been  made  for  the  purpose  only  of  trial  or  of 
hearing*,  and  in  such  case  the  original  and  any  ^rther 
hearing  shall  take  place  before  the  judge  to  whom  the 
cause  shall  be  so  transferred  ;  but  all  other  proceed- 
ings therein,  whether  before  or  after  the  hearing  or 
trial  of  the  cause,  shall  be  taken  and  prosecuted  in  the 
same  manner  as  if  such  cause  had  not  been  transferred 
from  the  Judge  to  whom  it  was  assigned  at  the  time 
of  transfer,  and  as  if  such  Judge  had  made  the  decree 
or  judgment,  if  any,  made  therein,  unless  the  Judge 
to  whom  the  cause  is  transferred  shall  direct  that  any 
further  proceedings  therein,  before  or  after  the  hearing 
or  trial  thereof,  shall  be  taken  and  prosecuted  before 
himself  or  before  an  official  or  special  referee. 

By  an  order  of  the  Lord  Chancellor  dated  the  19th  June,  1877, 
"  Each  of  the  several  causes  which  have  been  or  shall  be  trans- 
ferred to  Mr.  Justice  Fry  shall,  until  further  order,  be  deemed 
to  have  been  transferred  to  him  for  the  purpose  only  of  trial  or  of 
hearing,  and  no  cause  or  matter  shall  until  further  order  be 
assigned  to  Mr.  Justice  Fry  by  plaintiff  or  petitioner.  See  also 
Order  V.,  Role  4a,  ante. 

Under  this  rale  when  an  interlocutory  application  relates  to  the 
merits  of  the  case,  the  Judge  to  whom  the  action  has  been  trans- 
ferred is  the  proper  person  to  deal  with  the  application.  (Bobinson 
V.  Chadwick,  26  W.  R.  421  ;  Lloyd  v.  Jones,  7  Ch.  D.  890.) 

2.  Any  action  may,  at  any  stage,  be  transferred  from  Bj  Court, 
one  division  to  another  by  an  order  made  by  the  Court 
or  any  Judge  of  the  Division  to  which  the  action  is 
assigned:  Provided  that  no  such  transfer  shall  be 
made  without  the  consent  of  the  President  of  the 
Division  to  which  the  action  is  proposed  to  be  trans- 
ferred. 

Motion  for  transfer  imder  this  rule  should  be  on  notice.  (Hum- 
phreys V.  EdwardSy  46  L.  J.  Ch.  112.)  The  transfer  is  not  effec- 
tual until  the  coDsent  of  the  President  of  the  Division  to  which  it 
is  made  is  obtained.  {Ibid.)  In  Storey  v.  Waddle^  4  Q.  B.  D. 
289,  James,  L.  J.,  said,  "  I  doubt  very  much  if  we  have  power  to 
make  the  transfer  without  the  consent  of  the  Presidents  of  both 
Divisions  from  and  to  which  the  transfer  is  proposed  to  be  made," 
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and  he  declined  to  interfere  with  the  discretioB  of  the  Q.  B.  V\y. 
Conrt  refusing  a  transfer,  Bramwell  and  Brett,  L.  J.  J.,  ooncuning. 

In  the  Common  Law  Diyisions,  a  Judge  of  one  DiviBien  sitting 
in  Chamhers  acts  for  all.     {Hillman  r.  mayhem,  1  £x.  D.  132.^ 

This  rale  relates  onlj  to  the  transfer  of  an  action  from  one  Divi- 
sion to  another,  and  does  not  authorise  a  transfer  from  a  Jodge  of 
one  Diyision  to  another  Judge  of  the  same  Division.  Hemoe  in 
urgent  cases,  if  a  Judge  of  the  Chancery  Division  be  ill,  it  is 
necessary  to  proceed  under  sec.  51  Jud.  Act,  1873.  {Chapman  v. 
Real  Property  Trust  Co.,  7  Ch.  D.  732.) 

Where  the  action  is  one  which  can  be  more  conveniently  dis- 

fosed  of  in  the  Chancery  Division,  or  for  which  that  Division  only 
as  the  requisite  machinery,  it  ought  to  be  transferred.  {Hillman 
T.  Mayhew,  1  Ex.  D.  132  ;  HoUoway  v.  York,  2  Ex.  D.  333.)  But 
in  Storey  v.  WaddUj  4  Q.  B.  D.  289,  where  defendant  by  his 
connterclaim  asked  for  tfae  rectification  of  a  deed  and  specific  per- 
formaDce  of  an  agreement^  the  Queen's  Bench  Div.  Court  having 
refused  an  order  to  transfer  the  action,  James,  L.  J.,  said  he  thought 
the  Court  of  Appeal  had  no  jurisdiction  to  make  the  order,  and 
declined  to  interrore  with  the  discretion  of  the  Q.  B.  Div. 

Where  an  action  was  pending,  both  in  the  Chancery  Division 
and  the  Exchequer  Division,  arising  out  of  the  same  circumstances, 
the  Exchequer  Division  ordered  the  one  pending  before  it  to  he 
transferred  for  the  purpose  of  consolidation.  {Holmes  v.  Mervey,  25 
W.  B.  80.) 

Shipping  oases  will  be  transferred  ta  the  Admiralirr  Division  if 
thev  be  of  such  nature  as  that  Division  is  peculiarly  ntted  to  de^ 
with.  {Humphreys  v.  Edwards,  45  L.  J.  Ch.  112 ;  The  General 
8team  Navigation  Co.  v.  Edinburgh  Shipping  Co.,  W.  N.  1876, 
56.) 

Though  the  Common  Law  IHvisions  eannot  reform  or  set  aside 
a  deed  with  regard  to  its  effect  in  the  future,  they  may,  for  the 
purpose  of  determining  an  action,  treat  it  as  set  aside ;  it  is  un- 
necessary, therefore,  to  have  it  transferred  for  that  limited  pur- 
pose.   (Mostyn  v.  West  Mostyn  Coed  Co.,  1  C.P.  D.  150.) 

Li  Clements  Y.  Norris,  W.  N.1878, 4^  Hall,  V.  C,  stated  that 
an  opinion  existed  amongst  the  Judges  generally^  that  where 
issues  of  fact  were  to  be  tried  before  a  Judge  of  another  Division 
aud  a  jury,  it  would  be  a  better  and  more  convenient  course  to 
transfer  the  action  to  that  Division  in  which  the  issues  would  be 
tried,  although  it  was  properly  one  of  the  class  which  had  been 
appropriated  to  the  Chancery  Division. 

K.  s.  c.  2a.  When  an  order  has  been  made  bj  any  Jn^^  of 

the  Chancery  Division  for  the  winding  up  of  any 
company  under  the  Companies  Acts,  1862  and  186$, 
or  for  the  administration  of  the  assets  of  any  testator 
or  intestate,  the  Judge  in  whose  Court  such  winding 
up  or  administration  shall  be  pending  shall  h«ve 
power,  without  any  further  consent,  to  order  the  trams- 
fer  to  such  Judge  of  any  action  pending  in  any  other 
division  brought  or  continued  by  or  against  such  eom- 
pany,  or  by  or  against  the  executors  or  administrators 
of  the  testator  or  intestate  whose  assets  are  being  so 
administered,  as  the  case  may  be. 


Ord,  LI,  Transfers  and  Consolidation, — Ord,  LII.  231 

In  li  winding  op  itction  ^ier  order  may  be  obtained  ex  parte 
(Re  Landore  Siemefis  JSted  Co.^  10  Ch.  D.  489) ;  and  Malins, 
V .  C.,  in  Field  v.  Fie'd,  W.  N.  1877,  98,  thoaght  it  ^  more  con- 
venient practice  in  administration  stctions,  leaving  the  other  side 
to  mov6  to  dicjcharge  the  o^der  if  it  v^as  thought  desirable. 
(See  also  Whitctker  v.  Bobinson,  Ibid,  201.J 

In  administration  the  action  must  be  against  the  executor  qtut 
executor.    ( Chapman  t.  Md$on^  40  L.  T.  678.) 

Under  this  rule  such  an  action  against  an  executor  will  be 
transferred,  although  it  is  against  him  personally  for  a  devastavit. 
{Be  TkiifM,  26  W.  R.  ©91.) 

3.  Any  action  transferred  to  the  Chancery  Division  ^?°^^7j^ 
OP  the  Probate  Kvision,  shall,  by  the  order  directino^  wvisiong. 
the  trtosfer,  be  directed  to  be  assigned  to  one  of  the 
Judges  of  such  Division  to  be  natned  in  the  order. 

4.  Actions  in  any  division  or  divisions  may  be  con-  conaoUda- 
solidated  by  order  of  the  Court  or  a  Judge  in  the  SSionL 
manner  heretofore  in  use  in  the  Superior  Courts  of 
Common  Law. 

Under  this  rule,  adopting  the  old  practice  at  common  law,  the 
Court  can  only  consoliaate  actions  at  the  instance  of  defendants, 
and  not  on  the  application  of  a  number  of  different  plaintifis 
i^ainst  the  lame  defendant;  {SmUh  v.  Ohddwick,  4  Ch.  D. 
869.) 

In  case  the  plaintiffs  will  not  a^ee  to  allow  one  action  to  be 
tried  as  a  test  action,  the  Court  will  stay  proceedings  in  all 
actions  but  one,  and  see  what  becomes  of  that  one.  In  the  ah- 
tsence  of  agreement,  the  plaintiff  in  an  action  thus  constitated  a 
test  action  has  no  rieht  to  be  indemnified  against  costs  by  th^ 
other  plaintiffs.  If  the  trial  of  the  original  test  action  has  failed 
to  be  a  real  trial  of  the  issue  between  the  plaintiffs  and  the  de- 
fendants, ¥nthout  any  fault  of  the  other  plaintiffis,  the  Conn  ha6 
power  to  substitute  another  in  its  place.  {Amos  y.  Chadvoich^ 
9Ch.  D.469.) 

Where  an  action  is  commenced  that  covers  the  same  ground  as 
one  already  existing,  together  with  some  further  relief,  it  will  ht 
stayed  as  to  the  first  part     {Morton  v.  Qmck^-  26  W.  R.  441.) 


OtXitt  LII. 

Interlocutory  Orders  as  to  Manda^^'us  In- 
junctions OR  Interim  Preservation  o^ 
Property,  Ac. 

1.  When  by  aiiy  contract  2i  prima  fd4:ie  case  of  lia-  interim 
bility  is  established,  and  there  is  alleged  as  matter  of  ^'  *'' 
defence  a  right  to  be  i^eli^ved  wholly  or  partially  from 
such  liability,  tihe  Court  or  a  Judge  may  make  a(n 
order  for  th^  presfervatiori  or  interim  custody  of  the 
subject-matter  of  the  litigation,  or  may  order  that 
the  amount  in  dispute  be  wrought  into  Court  or  other- 
wise secured. 


2SK 
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Perishablt 
goods. 


QcncTAi 
powers. 


In  Hyde  t.  Wardent  1  Ex.  D.  809,  the  plabtiff  having  appealed, 
the  Court  of  Appeal  allowed  him  to  give  notice  of  motion  for  the 
appointment  of  a  receiver  and  manager  (no  previons  application 
having  heen  made  to  the  Divisional  Court  or  a  Jndge),  and  sab- 
seqnently  appointed  him  receiver  and  manager,  without  security, 
upon  the  usual  undertaking. 

3.  It  shall  be  lawfiil  for  the  Cotirt  or  a  Judge, 
on  the  application  of  any  party  to  any  action,  to 
make  any  order  for  the  sale,  by  any  person  or  per- 
sons named  in  such  order,  and  in  such  manner  and 
on  such  terms  as  to  the  Court  or  Judge  may  seem 
desirable,  of  any  goods,  wares,  or  merchandise 
which  may  be  of  a  perishable  nature  or  likely  to 
injure  from  keeping,  or  which  for  any  other  just 
and  sufficient  reason  it  may  be  desirable  to  hare  sold 
at  once. 

In  Bartholomew  ▼.  Freeman,  3  C.  P.  T>.  316,  the  Court  ordered 
a  horse  to  be  sold,  on  the  ground  that  it  was  consuming  its  value 
in  food,  and  there  was  no  reason  why  it  should  not  be  sold. 

3»  It  shall  be  lawful  for  the  Court  or  a  Judge, 
upon  the  application  of  any  party  to  an  action,  and 
upon  such  terms  as  may  seem  just,  to  make  any  order 
for  the  detention,  preservation,  or  inspection  of  any 
property,  being  the  subject  of  such  action,  and  for  all 
or  any  of  the  purposes  aforesaid  to  authorise  any  per- 
son or  persons  to  enter  upon  or  into  any  land  or  build- 
ing in  the  possession  of  any  party  to  such  action,  and 
for  all  or  any  of  the  purposes  aforesaid  to  authorise 
any  samples  to  be  taken,  or  any  observation  to  be 
made  or  experiment  to  be  tried,  which  may  seem 
necessary  or  expedient  for  the  purpose  of  obtaining 
full  information  or  evidence. 

Where  the  defendant  in  an  action  for  obstruction  of  light 
and  air  had  uot  delivered  bis  statement  of  deience,  Archibald,  J., 
refused  an  order  for  inspection  until  he  had  disclosed  his  defence. 
(W.  N.  1876, 63.) 

On  the  affidavit  of  plaintiff,  stating  that  the  property  was 

rapidly  being  damaged,  the  Court  of  Appeal  a{^inted  hiin  receiver 

and  manager,  though  no  application  for  this  purpose  had  been 

made,  either  to  the  Divisional   Court  or  a  Judge.     {Hyde   v. 

Warden,  1  Ex.  D.  309.) 

Under  this  rule,  the  Judge  of  the  Probate  Division  has  made 
an  order  prohibiting  the  dealing  with  the  shares  in  a  ship,  part 
of  the  estate  of  an  intestate,  under  17  &  18  Vict.  c.  104,  s.  65. 
{Nicholas  v.  Dracachis,  1  P.  D.  72.) 

In  Vdati  v.  Braham,  46  L.  J.  C.  P.  415,  jeweHeiy  was  ordered 
to  be  placed  in  the  custody  of  an  officer  of  the  Court,  to  abide  the 
result  of  an  action. 
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4.  An  application  for  an  order  under  section  25,  sub-  ^^w^mSe"* 
section  8,  of  the  Act,  or  under  Rules  2  or  3  of  this 
Order,  may  be  made  to  the  Court  or  a  Judge  by  any 

party.  If  the  application  be  by  the  plaintiff  for  an  order 
tinder  the  said  sub>section  8,  it  may  be  made  either  ex 
parte  or  with  notice,  and  if  for  an  order  under  the 
said  Rules  2  or  3  of  this  Order  it  may  be  made  after 
notice  to  the  defendant  at  any  time  atter  the  issue  of 
the  writ  of  summons,  and  if  it  be  by  any  other  party, 
then  on  notice  to  the  plaintiff,  and  at  any  time  after 
appearance  by  the  party  making  the  application. 

There  is  great  objection  to  granting  applications  under  this 
rale  ex  parte.  But  where  the  plaintiffi)  had  filed  affidavits  that 
the  defendants  had  in  their  possession  old  cases  for  brandy  which 
had  been  nsed  by  the  plainti£&,  and  had  their  brand  upon  them, 
and  which  the  defendants  were  now  filling  with  their  own  brandy, 
and  selling  as  the  plaintiffs',  Malins,  V.  C.,  granted  an  order  for 
taking  samples  on  ex  parte  motion.  (Hennessy  y.  Bohmann, 
W.  N.  1877,  14.) 

When  the  object  of  the  motion  would  be  otherwise  defeated,  the 
Court  may  grant  disi  ex  parte  application.  {Meluish  y.  Milton,  24 
W.  R.  697.) 

When  it  was  alleged  that  trustees  were  on  the  eve  of  bankruptcy, 
a  receiyer  was  appointed  on  an  ex  parte  application  before  the 
service  of  the  writ.     {Be  H.'s  Estate,  1  Ch.  D.  276.) 

A  defendant  may  apply  for  the  appointment  or  a  receiver, 
although  the  plaintiff  has  already  served  notice  of  motion  for  the 
same  purpose.    (Sargent  v.  Bead,  1  Ch.  D.  600.) 

5.  An  application  for  an  order  under  Rule  1  may  be  interim 
made  by  the  plaintiff  at  any  time   after  his  right  ?^"'  **"*• 
thereto  appears  irom  the  pleading^s  ;  or,  if  there  be  no 
pleadings,  is  made  to  appear  by  affidavit  or  otherwise 

to  the  satisfaction  of  the  Court  or  a  Judge. 

6.  Where  an  action  is  brought  to  recover,  or  a  Propertj 
defendant  in  his  statement  of  defence  seeks  by  way  fiS.    '^ 
of  counter-claim   to  recover  specific  property  other 

than  land,  and  the  party  from  whom  such  recovery 
is  sought  does  not  dispute  the  title  of  the  party  seek- 
ing to  recover  the  same,  but  claims  to  retain  the 
property  by  virtue  of  a  lien  or  otherwise  as  security 
for  any  siun  of  money,  the  Court  or  a  Judge  may,  at 
any  time  after  such  last-mentioned  claim  appears 
from  the  pleadings,  or,  if  there  be  no  pleadings,  by 
affidavit  or  otherwise  to  the  satis&ction  of  such  Court 
or  Judge,  order  that  the  party  claiming  to  recover 
the  property  be  at  liberty  to  pay  into  Court,  to  abide 
the  event  of  the  action,  the  amoimt  of  money  in 
respect  of  which  the  lien  or  security  is  claimed,  and 
sucn  ftirther  sum  (if  any)  for  interest  and  costs  as 
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such  Court  or  Judge  may  dii'ect,  and  that  upon  such 
payment  into  Court  being*  made,  the  property  elaimed 
De  given  up  to  the  party  claiming  it* 

Condoet  of        Qtk.  Whenever  the  trusts  of  any  will  or  settlement 

5^"°*'*'     are  being  administered,  and  a  sale  is  ordered  of  any 

M«ch  1879  P'*'^P®'*y  vested  in  the  trustees  of  such  will  or  settle- 

'      '  ment  upon  trust  for  sale  or  with  poVer  of  sale  by 

such  trustees,  the  conduct  of  such  sale  shall  be  given 

to  such  trustees  unless  the  Judge  shall  otherwise 

direct 

Suiictt  ^*   ^^    ^^^  ^^  injunction  shall  be  issued.     An 

abolished,     injunction  shall  be  by  a  judgment  or  order,  and  any 
April  1*880.   ^^^^  judgment  or  order  shall  have  the  effect  whict 
a  writ  of  injunction  previously  had. 


ORDEH  LIII. 

Motions  and  other  Applications. 

AppUcationi      1.    Where    by    these   Rules  any    application  is 
bebymoHon.  authorised  to  be  made  to  the  Court  or  a  Judge  in  an 
action,  such  application,  if  made  to  a  Divisional  Court 
or  to  a  Judge  in  Court,  shall  be  made  by  motion. 

Order  to  2.  No  rule  or  order  to  show  cause  shall  be  granted 

in  knj  action,  except  m  the  cases  m  which  an  applica- 
tion for  such  rule  or  order  is  expressly  authorised  by 
these  rules. 

The  exceptioDfl  are : — 

Motions  tot  a  new  trial  in  a  Superior  Court,  Order  XXXIX. 

Motions  for  a  new  trial  in  an  action  remitted  to  a  (bounty  Court, 
Order  LVIIa,  note.  (As  to  time  for  motion,  see  same.)  Motioiis 
which  are  not  made  in  any  action,  but  are  proceediri£8  within  the 
meaning  of  Order  I.,  Bule  3.  {PhMpa  v.  OiU,  1  Q.  B.  D.  78,  Be 
Goods  of  Cartwright,  1  P.  D.  422. 

A  motion  to  have  a  report  sent  back  to  a  referee  sihould  be  mad^ 
on  notice  to  the* other  side.     (GraveB  v.  Taylor ^  27  W  R.  412.) 

An  order  niei  to  strike  a  solicitor  off  the  Bolh,  when  he  is  not 
before  the  Court,  will  not  be  granted.  The  proper  course  is  to 
serve  notice  of  motion.    [Be  a  Solicitor ^  W.  N.  1880,  36.) 

3.  Except  where  by  the  practice  existing  at  the 
tii^ie  of  the  passing  of  the  said  Act  any  order  or  rule 
has  heretofore  been  made  exports  absofute  in  the  first 
instaiiNse,  and  except  where  by  these  rules  it  is  othei*- 
wise  provided,  ana  except  where  the  motion  is  for  a 
rul<e  to  show  cause  only,  no  motion  shall  be  made 
without   previous   notiee     to    the    parties  affected 


Notice  of 
motion. 
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thereby.  But  the  Court  or  Judge,  if  Satisfied  that 
the  delay  caused  by  proceeding-  in  the  ordinary  way 
would  or  might  entail  irreparable  or  serious  mischiei^ 
may  make  any  order  ex  parte  upon  such  terms  as  to 
costs  or  otherwise,  and  subject  to  such  undertaking, 
if  any,  as  the  Court  or  Judge  may  think  just ;  and 
any  party  affected  by  such  order  may  move  to  set  it 
aside. 

Where  the  party,  who  has  given  notice  of  motfon  to  rescind  an 
order,  does  not  appear,  he  will  be  directed  to  pay  the  costs.  {Berry 
▼.  Exchange  Co.,  1  Q.  B.  D.  77.) 

Where  a  party  appeared  to  oppose  a  motion,  and  the  notice  of 
motion  was  had  on  the  face  of  it,  held  that  he  was  not  hound  to 
appear,  and  was  not  entitled  to  his  costs,  {Davheny  y.  ShvttUr 
worth,  1  Ex.  D.  63.) 

As  to  when  costs  will  be  given,  where  the  Court  decides  that  it 
has  no  jurisdiction,  see  Brown  v.  Shaw,  1  Ex.  B.  426,  and  Grectt 
Northern  Co.  v.  Inett,  2  Q.  B.  D.  284. 

A  rule  calling  on  a  sheriii'  to  show  cause  why  he  should  not  pay 
to  the  plaintiff's  solicitors  the  money  levied  under  Afi.fa.  is  a  rule 
which  should  be  moved  for  on  notice  of  motion  to  the  sheriff. 
{Delmar  v.  FreemantU,  3  Ex.  B.  237.) 

As  to  where  a  defendant  does  not  appear,  see  Order  XIX.,  Rule 
6,  arUe. 

If  the  appellants'  solicitors  write  to  withdraw  their  notice  of 
appeal,  respondent  should  move  on  notice  to  have  it  discharged  to 
enable  him  to  ohtcun  Ms  costs.  {Be  OakweU  CoUieriea,  7  Cb.  D. 
706.) 

4.  Unless  the  Court  or  Judge  cire  special  leave  to  Two  days' 
the  contrary,  there  must  be  at  least  two  clear  days  °^*^*^' 
between  the  service  of  a  notice  of  motion  and  the  day 
named  in  the  notice  for  hearing  the  motion. 

Where  one  of  several  defendants  served  did  not  appear  or  put 
in  a  defence,  on  the  plaintiff  moving  to  sign  judgment  against 
him,  the  Court  directed  a  fresh  notice  of  motion  to  be  served  on 
the  defaulting  defendant  by  filing  it  with  the  proper  officer  two 
clear  days  before  the  next  motion  day.  {Parsons  v.  Harris,  6  Ch. 
D.  694.) 

5.  If  on  the  hearing  of  a  motion  or  other  applica-  Failure  to 
tioA  the  Court  or  Judge  shall  be  of  opinion  that  any  ^""^  °'*^°®- 
person  to  whom  notice  has  not  been  given  ought  to 

have  or  to  have  had  such  notice,  the  Court  or  Judge 
aaay  either  dismiss  the  motion  or  application,  or  ad- 
journ the  hearing  thereof,  in  order  that  such  notice 
may  be  given,  upon  such  terms,  if  any,  as  the  Court 
or  Judge  may  think  fit  to  impose. 

6.  The  hearing  of  any  motion  or  application  may  AOjoum- 
from  time  to  time  be  adjourned  upon  such  terms,  if  ™^JJJifg 
any^  as  the  Court  or  Judge  shall  thmk  fit. 


236 


Ord.  LIII.  Motiotu.—Ord.  LIV. 


Where  de- 
fendant has 
notap* 
peared. 


Before  ap- 
pearance. 


7.  The  plaintiff  shaU,  without  any  special  leave^  be 
at  liberty  to  serve  any  notice  of  motion  or  other 
notice,  or  any  petition  or  summons  upon  any  defen- 
dant, who,  having  been  duly  served  with  a  writ  of 
summons  to  appear  in  the  action,  has  not  appeared 
within  the  time  limited  for  that  purpose. 

Where  a  defendant  who  has  heen  served  personally  with  a  snm- 
mons  under  this  mie  does  not  appear,  the  summons  need  not  he 
filed  under  Order  XIX.,  Rule  6.  {WhUaker  v.  Thu/rston,  W.  N. 
1876,  232.) 

8.  The  plaintiff  may,  by  leave  of  the  Court  or  a 
Jud^  to  be  obtained  ex  parUy  serve  any  notice  of 
motion  upon  any  defendant  along  with  the  writ  of 
summons,  or  at  any  time  after  service  of  the  writ  of 
summons  and  before  the  time  limited  for  the  ap- 
pearance of  such  defendant. 


By  sam- 
mons. 


Jurisdiction 
of  master 
and  regis- 
trar. 


ORDER  LIV. 
Applications  at  Chambers. 

1.  Every  application  at  chambers  authorised  by 
these  rules  shall  be  made  in  a  summary  way  by 
summons. 

2.  In  the  Queen's  Bench,  Common  Pleas,  and 
Exchequer  Divisions  a  master,  and  in  the  Probate, 
Divorce,  and  Admiralty  Division  a  registrar,  may 
transact  all  such  business  and  exercise  all  such 
authority  and  jurisdiction  in  respect  of  the  same  as 
under  the  Act,  or  the  schedule  thereto,  or  these  rules, 
may  be  transacted  or  exercised  by  a  Judge  at 
chambers,  except  in  respect  of  the  following  pro- 
ceedings and  matters  ;  that  is  to  say, — 

All  matters  relating  to  criminal  proceedings  or 

to  the  liberty  of  tne  subject ; 
The  removal  of  actions  from  one  division  or 

Judge  to  another  division  or  Judge ; 
The  settlement  of  issues,  except  by  consent ; 
Discovery y  whether  of  documents  or  otherwise,  and 

infection,  except  by  consent ; 
Appeals  from  district  registers ; 
Interpleader  other  than  such  matters  arising  in  inter- 

pleader,    as   relate    to  practice   only,  except  by 

consent; 
Prohibitions ; 
Injunctions  and  other  orders  under  sub-section  8 
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of  section  25  of  the  Act,  or  under  Order  LII., 

Rules  1,  2,  and  3  respectively ; 
Awarding  of  costs,  other  than  the  costs  of  any 

proceeding'  before  such  master  y 
Reviewing  taxation  of  costs ; 
Chargmg  orders  on  stocky  fundSy  annuitieSy  or  sha/re 

of  dividends  or  annual  produce  thereof; 
Acknowledgments  of  married  women. 

District  registrars  have  the  same  powers  as  masters  under  this 
role.    (Order  XXXV.,  Kule  4.) 

2fl.  The  authority  and  jurisdiction  of  the  district  »•  s.  c- 
registrar   or   of   a  Master  of  the    Queen's   Bench,  ExSptioM*. 
Common  Pleas,  and  Exchequer  Divisions,  shall  not 
extend  to  granting  leave  for  service  out  of  the  juris- 
diction of  a  writ  of  summons  or  of  notice  of  a  writ  of 
summons. 

The  exception  contained  in  Rule  2  of  Order  LIV.  is  R.  s.  c. 
hereby  repealed  so  far  as  regards  the  proceedings  ^®^'  ^^®* 
herein-after  mentioned  before  the  Masters  of  tne 
Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions,  and  such  Masters  may  exercise  all  such 
authority  and  jurisdiction  as  may  be  exercised  by  a 
Judge  at  Chambers  in  respect  of — 

Liscoveryy  whether  of  documents  or  otherwise,  and 
inspection,  except  inspection  under  Order  LI  I., 
Rule  3  'y 

Orders  nisi  for  charging  stock  funds,  annuities,  or 
share  of  dividends,  or  annual  proceeds  thereof; 

Interpleader y  except  where  all  parties  concerned 
consent  to  a  final  determination  of  the  question  in 
dispute  without  a  jury  or  special  case,  and  except 
where  the  sum  in  dispute  is  less  than  50/.,  and  one 
of  the  parties  desires  such  a  determination.  In  such 
cases  the  question  shall  be  determined  by  the  Judge, 
unless  the  parties  agree  to  refer  it  to  the  Master. 

3.  If  any  matter  appears  to  the  Master  proper  for  Reference  to 
the  decision  of  a  Judge  the  Master  may  refer  the  ^^^' 
same  to  a  Judge,  and  the  Judge  may  either  dispose  of 

the  matter  or  refer  the  same  back  to  the  Master  with 
such  directions  as  he  may  think  fit 

4.  Any  person  aflPected  by  any  order  or  decision  of  Appeal  from 
a  Master  may  appeal  therefrom  to  a  Judge  at  Cham-  "******'• 
hers.     Such  appeal  shall  be  by  summons,  within  four 

days  after  the  decision  complained  of,  or  such  further 
time  as  may  be  allowed  by  a  Judge  or  Master. 
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Fresh  affidavits  may  %«  used  on  the  appeal  uoder  this  rule,  as 
every  appeal  is  now  a  rehearing.     (W.  N.  1875,  250.) 

Order  XXXV.,  Rule  7,  allows  an  appeal  from  a  district  registrar 
in  a  matter  in  which  he  has  jurisdiction  only  by  consent ;  there  is, 
however,  no  similar  provision  for  a  Master,  although  it  was  the 
practice  before  the  Judicature  Acts. 

The  summons  must  be  returnable  before  the  Judge  withm  four 
days  from  the  decision  appealed  against.  {Bell  v.  N.  Staff.  By.  Co., 

4Q.B.D.205.)  .  ,      ^, 

But  the  Court  or  a  Judge  may  enlarge  the  time  under  Order 

LVIl.,  Rule  6.      [Gibbons  v.  London  Financial  Association, 

4  C.  P.  D.  263.)  ^      ^ 

As  to  enlarging  the  time  when  no  Judge  sits  at  Chambers,  see 

GiU>on8  V,   lie  London  Financial  AssodatioUf  Oi-dcr  LVIl., 

Rule  6,  note,  post. 

Appeal,  stay      5,  X.U  appeal  from  a  Master's  decision  shall  be  no 
dewd.^'"      stay  of  proceeding  unless  so  ordered  by  a  Judge  or 
Master. 

B-  8.  c.  6.  Rule  6  is  hereby  annulled,  and  the  following 

March,  i87».  ^^^^^  ^^^^  .^  ^^^  thereof:— 

Time  for  In  the  Queeu's  Bench,  Common  Pleas,  and  Exche- 

*^^**  quer  Divisions,  every  appeal  to  the  Court  from  any 
decision  at  Chambers  snail  be  by  motion,  and  shall 
be  made  within  eight  days  after  the  decision  appealed 
against,  or,  if  no  Court  to  which  such  appeal  can  be 
made  shall  sit  within  such  eight  days,  tnen  on  the 
first  day  on  which  any  such  Court  may  be  sitting 
after  the  expiration  of  such  eight  days. 

The  practice  under  this  rule  seems  to  be  settled  hj  Sterling  v. 
Z>u  Barry,  5  Q.  B.  D.  65.  Where  an  Order  was  made  in  Chambers 
on  the  20th,  the  defendant  on  the  24th  gave  notice  of  appeal  to  a 
Divisional  Court  for  Saturday  the  28th ;  the  Court  sat  on  the  26th 
to  hear  motions,  and  was  sitting  on  the  28th,  but  not  for  the  pur- 
pose of  hearing  motions.  The  defendant  brought  forward  hia 
motion  on  the  30th,  bein^  Monday,  and  the  next  day  on  which 
the  Court  sat  to  hear  motions.  Held  that  the  appeal  was  out  of 
time,  since  a  Court  to  which  an  application  to  enlarge  the  tinae 
could  be  made  had  been  sitting  within  the  eight  days. 

When  the  last  of  the  eight  days  allowed  terminates  on  a  Sun- 
day, the  motion  may  be  made  on  Monday,  under  the  provisions  of 
Order  LVIL,  Rule  h,po8t,     {Taylor  v.  Jones,  45  L.  J.  110.) 

The  Court  of  Appeal  has  no  jurisdiction  to  review  a  judgment 
of  the  Divisional  Court  dismissmg  an  appeal  from  the  Judge  at 
Chambers,  betiause  na  ooimsel  appeared  to  suppoit  the  appeaL 
( Walker  v.  Buddm,  5  Q,  B.  D.  267.) 

fhJSSi"'*  ^  '^'  '^^  following  rules,  7  to  14,  hoth  inclusive,  shall 
R^s^c."*  apply  to  all  applications  at  Chamhers  in  the  QueenV 
April,  1880.   Bench,  Common  Pleas,  and  Exchequer  Divisions. 

Rules  7  to  14,  inclusive,  do  not  apply  to  proceedings  in  district 
registries,  (K.  S,  C,  May,  1«80,  see  Order  XXXV.,  Bule  16,  €nUe,) 
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8.  A  summons  shall  be  in  the  Form  H  1  in  the  Poms  of 
schedule  hereto,  with  such  variations  as  circumstances  k.°8"c!**' 
require.     It  shall  be  addressed  to  all  the  persons  on  April,  isso. 
whom  it  is  to  be  served. 

9.  A  summons  shall  be  prepared  by  the  applicant  Preparation 
or  his  solicitor,  and  shall  be  sealed  in  the  central  JSmmcmis.^ 
office,  and  when  so  sealed  shaU  be  deemed  to  be  Jirii,^88o 
issued.     The  person  obtaining  a  summons  shall  leave 

a  copy  thereof  at  the  central  office. 

10.  Unless  a  Judge  otherwise  specially  directs,  Houreof 
summonses  for  time  only  shall  be  returnable  at  10.30  SfsTc! 

in  the  forenoon,  and  be  heard  by  the   Masters  in  ^v^*  isso. 
priority  to  other  business.  Unless,  as  aforesaid,  other 
summonses  shall  be  returnable  at  successive  hours, 
commencing  at  11  in  the  forenoon,  and  sumnumses  to  Repealed 
1)6  attended  hf  counsel  shall  not  be  returnable  before  2  in  j^^y*  j^q. 
the  afternoon.     In  settling  the  number  of  summonses 
returnable  at  each  hour  regard  shall  be  had  to  the 
nature  of  the  several  applications. 

11.  Each  summons,  not  being  a  summons  for  time  Listofsom- 
only,  shall,  when  issued,  be  entered  by  the  proper  ft.**8*^. 
officer  in  ^  Ust.  The  list  of  summonses  shall  distinguish  April,  isso. 
those  which  a  Master  has  jurisdiction  to  hear  from 

those  whioh  a  Master  has  not  jurisdiction  to  hear,  and 
those  which  are  to  be  attended  by  counsel  from  ^ose 
which  ftre  not  to  be  so  attended. 

V2.  The  summonses  in  each  list  for  hearing  by  a  Hearing  of 
Judge  or  Master  sh^U  be  called  on  in  their  order.    If  r.Tc!""* 
when  a  summons  is  called  on  neither  party  appears,  Aprfi,  isao. 
the  summons  shall  be  passed  over  until  the  list  for  the 
hour  has  been  gone  through.  The  summonses  passed 
over  shall  then  be  called  on  a  second  time  in  their 
order.    If  neither  party  appears  to  a  summons  so 
called  on  it  shall  be  struck  out.     If  one  party  only 
appears,  such  order  as  seems  just  may,  on  ah  affidavit 
OT  service,  be  made  ex  parte.     An  acSdavit  of  non- 
attendance  shall  not  be  required  or  allowed. 

\S.  An  order  shall  be  in  the  Form  H  2  in  the  Form  of 
sehedule  hereto,  with  such  variations  as  circumstances  r.^s!^'c. 
require.      It  shaU  be  sealed,  and  shall  be  marked  -^p^^  ^^• 
with  the  name  of  the  Judge  or  Master  by  whom  it  is 

made  FUingcon- 

"*"^^'  sent*  to 

14.  Written  consents  to  orders  and  adjournments  acyoorn- 
shall  be  filed  at  the  cen^trgl  office.  Bfs!*c. 

April,  1890. 
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ORDER  LV. 

Costs. 

Generally.  Subject  to  the  provisions  of  the  Act,  the  costs  of 
and  incident  to  all  proceedings  in  the  High  Court  shall 
be  in  the  discretion  of  the  Court ;  but  nothing  here- 
in contained  shall  depriye  a  trustee,  mortgagee,  or 
other  person  of  any  right  to  costs  out  of  a  particular 
estate  or  fund  to  which  he  would  be  entitled  accord- 
ing to  the  rules  hitherto  acted  upon  in  Courts  of 
Equity  :  Provided,  that  where  any  action  or  issue  is 
tried  by  a  jury,  the  costs  shall  follow  the  event, 
unless  upon  application  made  at  the  trial  for  good 
cause  shown  the  Judge  before  whom  such  action  or 
issue  is  tried  or  the  Court  shall  otherwise  order. 

The  effect  of  this  Order  is  to  repeal  the  previous  statutes  as  to 
costs  ;  with  the  exception  of  such  of  the  provisions  of  the  County 
Court  Act,  1867,  as  are  expressly  preserved  by  sec.  67  of  the 
Judicature  Act,  1873.  (Parsons  v.  I^rling,  2  C.  P.  D.  119; 
Garnett  v.  Bradley,  3  App.  Cases,  944.)  Where,  therefore,  a 
plaintiff  recovered  a  farthing  damages  in  an  action  of  slander, 
the  event  was  held  to  be  in  his  favour.  This  rule  extends  to  a 
petition,  under  an  Act  which  provides  for  the  costs  of  such  petition. 
{Ex  parte  Mercers'  Co.,  10  Ch.  D.  1.) 

At  the  trial  means  svhstantiaUy  at  the  trial.  If  the  finding 
were  taken  at  the  Judge's  lodgings,  and  the  trial  were  extended 
till  the  next  morning  in  Court,  that  would  be  at  the  triaL  But 
as  the  discretion  of  the  Judge  is  to  be  exercised  for  good  cause 
shown,  counsel  for  the  party  against  whom  the  order  is  made 
should  have  an  opportunity  afforded  to  him  of  discussing  it.  (Col- 
lins V.  Welchj  5  C.  P.  D.  33 ;  Kynaston  v.  Mackinder,  47  L.  J. 
76 ;  Baker  v.  Oakes,  2  Q.  B.  D.  171.) 

ITie  Divisional  Court  has  an  original  jurisdiction,  to  make  an 
Order  to  deprive  a  successful  party  of  the  costs.  (Myers  ▼. 
Defries,  5  E.  D.  180;  Siddms  v.  Lawrence,  4  Q.  B.  D.  459.) 
Such  application  should  be  made  within  a  reasonable  time  after 
the  trial.     (Bowey  v.  Bell,  4  Q.  B.  D.  95.) 

A  successful  applicant  may  be  made  to  pay  the  costs  of  the 
other  side,  if  his  application  be  deemed  unnecessary.    (P^ane  ▼. 
Fane,  13  Ch.  D.  228.) 
Interest.  Formerly  interest  on  costs  would  have  run  from  the  date  of  the 

incipitur ;  now  it  runs  from  the  date  of  the  Master's  certificate, 
owing  to  the  form  of  the  writ.  (Schrceder  v.  Cleugh,^  46  L.  J.  366.) 
Befereiiee.  "Where  an  action  was'referred  to  a  district  registrar  (costs  to 
follow  the  event)  who  awarded  a  balance  of  4Z.  in  favour  of  the 
defendant,  and  ordered  judgment  to  be  signed  for  the  defendants, 
for  the  taxed  costs  of  the  action,  counter-claim,  lind  reference,  it 
was  held,  that  he  had  no  authority  to  give  the  defendants  the 
costs  of  the  action ;  but  that  they  must  pay  the  costs  of  proving 
the  claim,  and  the  plaintifib  that  of  the  counter-claim.  CoU  v. 
Firth,  40  L.  T.  851.) 

Where  a  cause  has  been  referred  to  a  Master  with  all  ihd 
powers  of  certifying  and  amending  of  a  Judge  at  Nisi  Prius,  a  cer- 
tificate that  the  action  was  suitable  to  be  brought  in  the  Supreme 
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Coart,  must  be  giyen  in  the  award  itself.    {BedweU  v.   Wood,  2 
Q.  B.  D.,  626 ;  Odatti  v.  Wakefield,  4  Ex.  D.  249, 

Where  at  the  trial  it  was  agreed  that  judgment  should  be 
entered  for  the  plaintifiE^  sul^ject  to  a  refereDce,  and  there  was  no 
provision  that  judgment  might  be  entered  for  defendants,  if  the 
amount  paid  into  Court  were  sufficient ;  the  Court  refused  to  give 
the  defendant  his  costs  under  those  circumstances.  ( Wimshurst 
Barrow  Ship  BuUdina  Co.,  2  Q.  B.  D.  335.) 

As  to  costs  of  a  re^rence,  as  to  damage  in  the  Admiralty 
Division,  see  The  Consett,  6  P.  D.  77. 

In  an  action  of  covenant,  the  defendant  paid  money  into  Court  Payment 
and  denied  the  breach.  The  issues  having  been  referred  to  an  *"*®  Court, 
official  referee,  he  reported  that  the  money  paid  in  was  enough  to 
satiafy  the  claim.  It  was  held  that  the  costs  were  in  the  dis- 
cretion of  the  Court,  and  that  the  proper  method  of  exercising  it 
was,  by  allowing  plaintiff  his  costs  up  to  time  of  payment  into 
Court,  and  the  defendant  his  costs  of  the  action  after  that  time. 
{BuckUm  V.  Higgs,  4  Ex.  D.  174.) 

On  a  writ  specially  indorsed  with  the  amount  of  his  debt  and 
costs,  a  plaintiff  more  than  four  days  after  service,  accepted  pay- ' 
mdnt  of  the  whole  amount  indorsed,  without  any  agreement  as  to 
costs,  it  was  held  that  defendant  might  have  his  costs  taxed, 
(^oofe  V.  JE^arTwAow,  39  L.  T.  410.) 

When  a  defendant  pays  money  into  Court,  the  plaintiff  nhould 
comply  strictly  with  Order  XXA.,  Rule  4 ;  otherwise  he  loses  his 
absolute  right  to  cost«,  and  the  matter  becomes  one  for  the  discre- 
tion of  the  Judge.  {Oreavea  v.  Fleming,  4  Q.  B.  D.  226.)  As  to 
what  amounts  to  confessing  a  defence  under  Order  XX.,  Eule  3, 
see  Callander  v.  Hawkins,  2  C.  P.  D.  592  ;  Champion  v.  Formby, 
7  Ch.  D.  273.) 

An  appeal  will  lie  without  leave  from  an  order  directing  pay-  Appetl, 
ment  of  costs,  charges,  and  expenses  {Jones  v.  Chennell,  8  Ch.  D  when. 
503),  not  being  an  order  as  to  costs  only  under  Sec.  49  of  the 
Act,  1873. 

Where  on  an  application  to  commit  for  contempt,  the  only  order . 
made  is  that  defendant  pay  the  costs ;  this  order  is  subject  to 
appeal.  (  Witt  v.  Corcoran,  2  Ch.  D.  69 ;  Be  Clements,  46  L.  J. 
Ch.  375.)    But  if  the  motion  to  commit  be  refused  with  costs,  then 
it  is  within  the  section.    {Ashworth  v.  Outram,  5  Ch.  D.  943.) 

As  to  where  an  appeal  on  costs  involves  a  question  of  law  and 
principle,  see  the  Bio  Grande  Co.,  5  Ch.  D.  282. 

The  principle  on  which  the  taxation  of  costs  is  to  proceed  would 
seem  to  be  the  subject  of  appeal.  {Marcus  v.  Oen,  Navigation  Co., 
W.  N.  1876,  157.) 

When  the  Court  of  Appeal  directs  the  payment  of  costs,  the  Costs  on 
successfnl  party  is  entitled  to  have  them  taxed  and  paid  forth-  appeal. 
with,  unless  there  be  a  special  direction  to  the  contrary.   {Phillips 
V.  PhiUips,  5  Q.  B.  D.  60.) 

The  costs  of  an  appeal  as  a  rule  follow  the  event.  {Memorandum, 
1  Ch.  D.  41,  Ex  parte  Masters,  1  Ch.  D.  113.) 

As  to  salvage,  see  City  of  Berlin,  25  W.  R.  793. 

As  to  the  costs  when  tne  Court  dismisses  an  appeal  on  the 
ground  of  having  no  jurisdiction,  see  Brown  v.  Shaw,  1  Ex.  D. 
425 ;  Cheat  N<yrthem  By.  Co.  v.  Inett,  2  Q.  B.  D.  284. 

On  appeal  to  the  House  of  Lords,  if  the  solicitors  give  their  per-  Appeal  on 
B(mal  undert-aking  to  refund,  an  order  for  the  recovery  of  costs  will  ^8t«- 
not  be  stayed  pending  the  appeal.  {Qrant  v.  Banque  Franco-  Lords 
JEgypUenne,  3  C.  P.  D.  202.) 
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County 
Court  Act. 


An  action  will  He  on  an  order  of  the  Honse  of  Lords,  directiair 
an  unsuccessful  appellant  to  pay  the  respondent's  costs.  {MarbellM 
Iron  Co,  ▼.  AUen^  38  L.  T.  815.) 

Malins,  V.  C,  has  laid  down  a  rule  that  when  counsel  intends  to 
ask  for  the  costs  of  an  abandoned  motion,  he  should  communicate 
his  intention  to  the  counsel  for  the  opposite  side.  (Aitken  v.  Ihmbar^ 
25  W.  E.  366.) 

Where  a  new  trial  has  been  granted,  the  successful  party  on  the 
second  trial  is,  in  the  absence  of  any  Order  to  the  contrary,  entitled 
to  the  costs  of  the  first.  (Meld  t.  G.  W.  B.  Co.,  3  Ex  D.  261.) 

The  costs  of  the  first  trial  and  of  the  rule  for  a  new  trial  fdlow 
the  event.  (Oreen  ▼.  Wright,  2  C.  P.  D.  354.)  Where  the  Court 
of  Appeal  make  a  rule  absolute  for  a  new  trial,  they  will  give  a 
successful  appellant  the  costs  of  the  appeal  in  any  event.  (Atukr- 
son  V.  Pettier,  W.  N.  1878,  129.) 
Second  triiL  If  the  plaintiff  on  a  second  trial  recover  a  mere  nominal  sum, 
the  Judge  may  order  him  to  pay  the  costs  of  both  trials.  {Harris 
V.  Petherick,  4  Q.  B.  D.  611.) 

An  action  for  compensation  for  damage  to  goods,  through  the 
negligence  of  common  carriers,  is  an  action  founded  on  contract, 
within  the  meaning  of  the  County  Court  Act,  1867  ;  and  if  the 
plaintiff  recover  less  than  20L  he  is  not  entitled  to  his  costs. 
(Fleming  v.  Manchester  By.  Co.,  4  Q.  B.  D.  81 ) 

Detinue  is  an  action  founded  on  contract.  (Bryant  v.  Herbert^ 
3  C.  P.  D.  389.) 

It*  the  plaintiff  succeed  in  proving  a  claim  of  over  50/.,  though 
the  ultimate  sum  he  recover  is  under  20/.,  owing  to  a  counter- 
claim, he  is  entitled  to  his  costs  of  proving  it,  and  the  general 
costs  of  the  action.  {Potter  v.  Chambers,  4  C.  P.  D.  457  ;  NeaU 
V.  Clarke,  4  Ex.  D.  286.)  But  he  cannot  elude  the  operation 
of  the  5th  sec.  of  County  Court  Act,  1867,  by  marking  his  writ  too 
high.  (ChcOfield  v.  Sedgwick,  4  C.  P.  D.  459.)  The  sec.  does 
not  apply  to  a  counter-claim,  as  a  defendant  is  not  expected  to 
refrain  firom  deducting  from  the  original  claim  what  he  thinks  due. 
{Blake  v.  Appleyard,  3  Ex.  D.  195 ;  Davidson  v.  Orey,  40  L.  T. 
192.^ 

Tne  event  is  complex,  and  the  word  must  be  read  distributively, 
as  regards  distinct  causes  of  action.  The  general  costs  of  the 
cause  follow  the  judgment,  but  the  costs  of  the  particular  issues 
must  be  respectively  taxed,  in  favour  of  the  party  who  has  suc- 
ceeded on  them.    {Myers  v.  Defries,  5  Ex.  D.  180.) 

When  the  claim  and  counter-claim  are  both  dismissed  with 
costs,  the  defendant  has  only  to  pay  the  sum  by  which  the  costs 
have  been  augmented  by  the  counter-claim.  {Saner  v.  BiUon,  11 
Ch.  D.  416.) 

Where  two  parties  unnecessarily  increased  the  cost  by  severing 
their  defences,  they  were  only  allawed  one  set  of  costs  between 
them.     (BWl  v.  London  School  Board,  34  L.  T.  674.) 

As  to  executors,  see  Smith  v.  Cremer,  24  W.  R.  51 ;  Heugh  v. 
Scard,  Ibid.  51.  As  to  costs  of  a  partnership  action,  see  PotUr 
V.  Jacks(m,  13.Ch.  D.  845. 

In  detinue  a  fanc^  price  placed  on  an  article  to  insure  its 
return,  is  not  a  criterion  on  the  question  of  costs.  (HaMnum  v. 
Price,  27  W.  R.  490.) 

There  is  no  jurisdiction  to  impose  terms,  as  to  the  payment  of 
costs  of  a  party  brought  in  unfler  Rule  18  oF  Order  XVl.  {The 
Yorkshire  Waggon  Co.  v.  Newport  Coal  Co.,  5  Q.  B.  D.,  268) 
Nor  is  there  any  power  to  alter  a  previous  order,  for  the  pay- 
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ment  of  the  costs  of  the  proceedings  taken  to  bring  him  before 
the  Court,  though  eventually  he  be  dismissed  from  the  action,  with 
costs  to  be  paid  by  the  defendants,  {fienyon  y.  Chdden^  4  Ex. 
D.  246. 

When  a  third  party  is  brought,  or  oomes  in  for  his  own  benefit, 
to  reduce  the  damages  the  plaintiff  will  not  be  obliged  to  pay 
two  sets  of  costs.  ( WiUianu  y.  Sovth-Eastem  Raikoay  Co.^  26 
W.  K.  352.) 

An  order  against  a  next  friend  for  payment  of  costs  is  final,  Nexk  friend, 
nnless  there  be  some  reservation  in  the  order.     ( Caley  v.  CoZe^, 
25  W.  B.  528.) 

2.  In  any  cause,  or  matter,  in  which  security  for  J-Jf-^-- 
costs  is  required,  the  security  shall  be  of  such  amount,  swority  for 
and  be  given  at  such  time  or  times,   and  in  such  *^**- 
manner  and  form  as  the  Court  or  a  Judge  shall  direct. 

The  Court  may  order  security  for  costs  to  be  given,  for  such  an 
amount,  and  at  such  time  or  times,  as  may  seem  best.  {Bepvblic 
of  Costa  Mica  v.  Erlanger,  3  Ch.  D.  69.) 

A  married  woman  in  receipt  of  a  large  separate  income  will 
not  be  required  to  give  security  for  costs,  (ifoel  v.  Noel^  13  Ch. 
D.  610.) 

A  plaintiff  who  has  gone  into  liquidation  may  be  ordered  to 
give  security  for  past  and  /uture  costs,  if  there  has  been  no  un- 
necessary delay  m  making  the  appHcation.  {BrockUbcmk  v. 
Kina'8  Lynn  Co.,  6  C.  P.  D.  365.) 

When  a  Company  in  liquidation  amended  their  statement  of 
claim  in  an  action,  by  which  they  raised  a  fresh  case,  involving 
much  additional  evidence,  they  were  directed  to  give  security  for 
costs.  {Northampton  Waggon  Co,  v.  Midland  Waggon  Co.^  7 
Ch   D.  500.) 

A  plaintiff  who  goes  out  of  the  jurisdiction  may  be  required  to  Persons  out 

five  security  for  costs.  (Massey  v.  AUen,  12  Ch.  D.  807.)  Ifofjurisdic- 
e  be  a  foreigner,  an  order  for  him  to  give  security  for  costs  will  °* 
not  be  granted,  unless  it  be  shown  that  he  is  actually  abroad  at 
the  time  of  the  application.  (Bedondo  v.  Chaytor,  4  Q.  B.  D. 
453.)  If  he  fail  to  give  the  required  security,  the  action  may  be 
dismissed  for  want  of  prosecution,  without  getting  the  order  for 
giving  security  discharged.  (De  La  Orange  v.  McAndrew^  4 
Q.  B  D.  310.) 

A  defendant  has  a  right  to  take  any  proceeding  to  defend  him- 
self, without  being  called  upon  to  give  security  for  costs.  {Re 
Percy  Iron  Co.,  2  Ch.D.531.)  Even  where  he  is  nominally  plaintiff, 
though  really  defendant.  {Bdmonte  v.  Aynard,  4  C.  P.  I).  352.) 
He  may  also  set  up  a  counter-claim  which  is  less  than  the  original 
claim.  {Mapleson  v.  Masini,  5  Q.  B.  D.  144.)  The  contrary  has 
apparently  been  held  in  an  Admiralty  action  in  rem  (The  Julia 
Fisher,  2  P.  D.  115) ;  but  it  is  difficult  to  reconcile  the  reasonins; 
in  this  case  with  the  reasoning  in  Mapleson  v.  Massini :  "  A 
defendant  ought  not  to  be  called  upon  to  give  security  for  costs, 
because  in  defending  himself  he  incidentally  asks  for  damages 
arising  out  of  the  same  transaction." 

A  plaintiff  will  not  be  obliged  to  give  security  for  the  costs  of  a 
counter-claim,  which  is  in  the  nature  of  a  new  action.  ( Winter- 
field  V.  Bradnym,  3  Q.  B.  D.  324.) 

As  to  security  by  the  owners  of  the  cargo  in  an  action  in  the 
Admiralty  Division,  see  The  Carnarvon  Castle^  26  W.  R.  876. 
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When  a  County  Conrt  Judge  was  made  a  respondent,  the 
Court  thought  it  an  additional  reason  for  ordering  securitj  to  he 
given.     {Clarke  v.  Roche,  46  L.  J.  Ch.  372.) 

Where  there  was  apparently  a  very  doubtful  point  of  law,  the 
Court  thought  the  plaintiff  ought  not  to  be  required  to  give 
security.     (Baurke  v.  White  Moss  Co.,  1  C.  P.  D.  556.) 

As  to  actions  in  rem,  see  The  Victoria,  1  P.  D.  280. 

K.8.0.  3.  Where  a  bond  is  to  be  given  as  security  for 
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seouiitT  for  costs,  it  shall,  unless  the  Court  or  a  Judge  otherwise 
costs  where  directs,  be   given  to  the  party  or  person  requiring 
the  security^  and  not  to  an  officer  of  the  Court. 


given 
bond. 


ORDER  LVI. 

Notices  and  Paper,  Ac. 

How  given.  1,  x\l  notices  required  by  these  rules  shall  be  in 
writing,  unless  expressly  authorised  by  a  Court  or 
Judge  to  be  given  orally. 


Printing. 


Affidavits* 


2.  Proceedings  required  to  be  printed  shall  be 
printed  on  cream  wove  machine  drawing  foolscap 
folio  paper,  19  lbs.  per  mill  ream,  or  thereabouts,  in 
pica  type  leaded,  with  an  inner  margin  about  three 
quarters  of  an  inch  wide,  and  an  outer  margin  about 
two  inches  and  a  half  wide. 

3.  Any  affidavit  may  be  sworn  to  either  in  print 
or  in  manuscript,  or  partly  in  print  and  partly  in 
manuscript 

As  to  printing  depositions  and  affidavits,  see  B.  S.  C.  (Costs), 
Orders  1.-111. 


ORDER  LVIL 
Time. 

mon^"  1.  Where  by  these  rules,  or  by  any  judgment  or 

order  given  or  made  after  the  commencement  of  the 
Act,  time  for  doing  any  act  or  taking  any  proceeding 
is  limited  by  months,  not  expressed  to  be  lunar 
months,  such  time  shall  be  computed  by  calendar 
months. 

Sunday,  2.  Where  any  limited  time  less  than  six  days  from 

ooodFriSiy.  Or  after  any  date  or  event  is  appointed  or  allowed 

for  doing  any  act  or  taking  any  proceeding,  Sunday, 

Christmas  Day,    and    Good  Friday    shau    not    be 

reckoned  in  the  computation  of  such  limited  time. 
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When  the  time  allowed  for  appealing  exceeds  six  d^s,  San- 
dals are  not  to  be  excluded  from  the  computation.     {Mx  parte 
Vtney,  Me  GUbert,  4  Ch.  D.  794).     Unless  the  last  day  falls  on 
a  Sunday.   (Taylor  v.  Jones f  45  L.  J.  110 ;  see  note  to  next  rule.) 

3.  Where  the  time  for  doing  any  act  or  taking  Expiration  of 
any  proceeding'  expires  on  a  Sunday,  or  other  day  on  oSJiscioMd. 
wlucn  the  ofiices  are  closed,  and  by  reason  thereof 

such  act  or  proceeding  cannot  be  done  or  taken  on 
that  day,  such  act  or  proceeding  shall,  so  far  as  re- 
gards the  time  of  doing  or  taking  the  same,  be  held 
to  be  duly  done  or  taken  if  done  or  taken  on  the  day 
on  which  the  offices  shall  next  be  open. 

Where  eight  days  were  allowed  for  appeal,  and  the  last  ex- 

Jired  on  a   Sunday,   the  appeal  was  allowed  to  be  heard  on 
londay.     {Tayhr  ▼.  Jones,  46  L.  J.  110.) 

4.  No  pleadings  shall  be  amended  or  delivered  in  PJeadinjw  in 
the  long  vacation,  unless  directed  by  a  Court  or  a  tion.^^**^ 
Judge. 

5.  The  time  of  the  long  vacation  shall  not  be  ^  ^»*»- 

reckoned  in  the  computation  of  the  times  appointed 
or  allowed  by  these  rules  for  filing,  amending,  or 
delivering  any  pleading,  unless  otherwise  directed  by 
a  Court  or  a  J  udge. 

6.  A  Court  or  a  Judge  shall  have  power  to  enlarge  Bni«rg«- 
or  abridge  the  time  appointed  by  these  rules,  or  fixed  "'*"*• 
by  any  order  enlarging  time,  for  doing  any  act  or 
taking  any  proceeding,  upon  such  terms  (if  any)  as 

the  justice  of  the  case  may  require,  and  any  such 
enlargement  may  be  ordered  although  the  application 
for  the  same  is  not  made  until  after  the  expiration  of 
the  time  appointed  or  allowed. 

Special  leave  to  appeal  after  the  expiration  of  the  time  will 
not  be  granted  ex  parte,    {Evennett  v.  Jjaiorence,  4  Ch.  D.  139.) 

The  Court  will  renew  a  writ  of  summons,  notwithstanding 
that  twelve  months  have  elapsed  since  the  date  of  the  original 
writ  (the  date  will  not  be  computed  from  an  amended  one).  {Be 
Jones f  25  W.  R.  308),  unless  the  claim  would  be  otherwise 
barred  by  the  Statute  of  Limitations.  (Doyle  v.  Kaufmann.  3 
Q.  B.  D.  7.) 

Where  judgment  was  signed  through  the  negligence  of  the 
solicitor,  the  Court  granted  an  extension  of  time  to  enable  de- 
fendant to  apply  to  set  aside  the  judgment.  {MicheU  y.  WUson, 
25  W.  R.  380.) 

When  no  Judge  sits  at  Chambers,  within  the  four  days  allowed 
for  an  appeal  from  a  Master,  under  Order  LIV.,  Rule  4,  the 
summons  should  be  made  returnable  for  the  first  day  that  the 
Judge  sits ;  he  may  then  enlarge  the  time,  and  hear  the  app|Bal 
without  any  summons  being  taken  out  for  that  purpose.  {GUb- 
hons  ▼.  l%e  London  Financial  Association^  4  C.  P.  D.  263.) 
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As  to  costs  of  the  first  application  tinder  this  rule,  see  R.  S.  G. 
(Costs),  Rule  22,  j?o««. 

An  order  had  been  made  dismissing  an  action,  unless  inter- 
rogatories were  answered  by  a  certain  day.  The  affidavit  was 
not  filed  on  that  day  ;  the  Court  nevertheless  held  they  had  power 
to  extend  the  time  for  appealing  against  the  order,  though  the 
time  for  appealing  had  elapsed,  (fivrke  v.  Rooneyy  27  W.  R. 
916.) 

But  where  a  similar  order  had  been  made,  unless  the  state- 
ment of  claim  were  delivered  in  a  week,  and  the  plaintifi) 
instead  of  getting  the  time  extended  for  appealing,  tried  to  have 
the  time  for  delivery  of  statement  of  claim  extended,  it  was  held 
that  the  action  was  at  an  end,  and  the  Master  had  no  power  to 
make  an  order.     ( Whisder  t.  Hancock,  3  Q.  B.  D.  83.) 

The  distinction  between  these  two  cases  is,  that  in  Burke  v. 
Rooney  the  success  of  the  appeal  would,  retrospectively,  prevent 
the  action  from  being  considered  terminated. 

The  consent  of  the  parties  is  insufficient  to  keep  alive  an  action, 
which  would  otherwise  cease  to  exist  {King  v.  Davenport^ 
4Q.  B.  D.  402) 

The  power  of  the  Court  only  applies  to  the  shifted  periods 
of  time,  and  not  to  the  order  in  which  the  proceedings  are  to  be 
taken.     (i^Aer  v.  fKiMfo,  27  W.  R.  789.) 

The  Court  of  Appeal  will  rarely  enlarge  the  time  for  hringing 
an  appeal  after  it  has  expired.  (See  Craig  v.  FkUUpSj  Order 
LVlII.,  Rule  16,  notCfpost.) 

This  section  does  not  apply  to  the  County  Courts  Act,  1875, 
sec.  6  of  38  &  39  Vict.  c.  60,  which  limits  the  time  for  appealing 
against  a  county  court  decision  to  eight  days.  {TennaiU  v. 
Bowlings,  4  C.  P.  D.  133  ;  S.  C.  Maatm  v.  Wirrall  Board,  P.  248.) 

B.8.  c.  6a.  The  time    for    delivering  or   amending    any 

Eniar^*^'  pleading  may  be  enlarged  by  consent  in  writing, 
mentofthne  without  application  to  the  Court  or  a  Jud&re. 

by  ooDsent.  ^^  ° 

E.  8.  c.  7.  In  Admiralty  actions  the  Court  or  a  Judge  shall 

Admiraitj  have  power  at  any  stage  of  the  proceedings  in  such 
actions.  action,  upou  a  motion  or  summons  by  either  party, 
calling  upon  the  other  party  to  show  cause  why  the 
trial  of  such  action  should  not  take  place  on  an  early 
day  to  be  appointed  by  the  Court  or  a  Judge,  to  ap- 
point that  such  trial  shall  take  place  on  any  day  or 
within  any  time  which  to  the  Court  or  Judge  shall 
seem  fit ;  and  for  such  purpose  the  Court  or  Judge 
shall  have  power  upon  sucn  motion  or  summons  to 
dispense  with  the  giving  of  notice  of  trial,  or  to 
abridge  the  time  or  times  appointed  by  these  rules  for 
giving  such  notice,  for  the  delivery  of  pleadings,  or 
for  doing  any  other  act  or  taking  any  other  proceed- 
ing in  the  action,  upon  such  terms  (if  any)  as  the 
nature  of  the  case  may  require. 

|eijioe.  3    Service  of  pleadings,  notices,  summonses,  orders, 

April.  1880.  rules,  and  other  proceeoings  shall  be  effected  before 
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tbe  hour  of  six  in  the  afternoon,  except  on  Saturdays, 
when  it  shall  be  effected  before  the  hour  of  two  in  the 
afternoon.  Service  effected  after  six  in  the  afternoon 
on  any  week-day  except  Saturday  shall  be  deemed  to 
have  been  effected  on  the  following*  day.  Service 
effected  after  two  in  the  afternoon  on  Saturdav  shall 
be  deemed  to  have  been  effected  on  the  following 
Monday. 


ORDER  LVIIa! 
Divisional  and  other  Courts. 

1.  The  following  proceedings  and  matters  shall g-sc^^ 
continue  to  be  heard  and  determined  before  the  Divi-  proceedings 
sional  Courts ;  but  nothing  herein  contained  shall  be  ^"Jjjjj  ^^^" 
construed  so  as  to  take  away  or  limit  the  power  of  a  Courte. 
single  Judge  to  hear  and  determine  any  such  proceed- 
ings or  matters  in  any  case  in  which  he  has  heretofore 
had  power  to  do  so,  or  so  as  to  require  any  inter- 
locutory proceeding  therein  heretofore  taken  before  a 
single  Judge  to  be  taken  before  a  Divisional  Court : — 

Proceedings  on  the  Crown  side  of  the  Queen's  Bench 
Division. 

Appeals  from  revising  barristers,  and  proceedings 
relating  to  election  petitions,  parliamentary  and 
municipal. 

Appeals  under  section  6  of  the  County  Courts  Act, 
1875.^ 

Proceedings  on  the  revenue  side  of  the  Exchequer 
Division. 

Proceedings  directed  by  any  Act  of  Parliament  to 
be  taken  before  the  Court,  and  in  which  the  decision 
of  the  Court  is  final. 

Cases  stated  by  the  Railway  Commissioners  under 
the  36  &  37  Vict.  c.  48. 

Cases  of  habeas  corpus,  in  which  a  Judge  directs 
that  a  rule  nisi  for  the  writ,  or  the  writ  be  made  re- 
turnable before  a  Divisional  Court. 

Special  cases  where  all  parties  agree  that  the  same 
be  heard  before  a  Divisional  Court. 

Appeals  from  Chambers  in  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions,  and  appli- 
cations for  new  trials  in  the  said  Division  where  the 
action  has  been  tried  with  a  jury. 
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This  order  is  framed  to  carry  into  effect  sec.  17  of  the  App.  Jar. 
Act,  1876.  As  to  tlie  peculiar  jurisdiction  of  the  Q.  B.  D.^C.P.D., 
and  Ex.  D.,  see  sec.  34  of  the  Act  1873,  note. 

As  Ui  special  case,  see  Order  XXXIV.,  Rules  6,  7. 

Sec.  6  of  the  County  Court  Act,  1875  (38  &  39  Vict.  c.  50),  is 
subjoined : — 

In  any  cause,  suit,  or  proceeding,  other  than  a  i>roceeding  in 
bankruptcy,  tried  or  heara  in  any  county  court,  and  in  which  any 
person  aggrieved  has  a  right  of  appeal,  it  shall  be  lawful  for  any 
person  aggrieved  by  the  ruling,  order,  direction,  or  decision  of  the 
Judge,  at  any  time  within  eight  days  after  the  same  shall  have 
been  made  or  given ;  to  appeal  against  such  ruling,  order,  direc- 
tion, or  decision  by  motion  to  the  Court  to  which  such  appeal 
lies,  instead  of  by  special  case,  such  motion  to  be  eo;  parte  in 
the  first  instance,  and  to  be  granted  on  such  terms  as  to  costs, 
security,  or  stay  of  proceedings  as  to  the  Court  to  which  such 
motion  shall  be  made,  shall  seem  fit.  And  if  the  Court  to  which 
Buch  appeal  lies,  be  not  then  sitting,  such  motion  may  be  made 
before  any  Judge  of  a  Superior  Court  sitting  in  chambers.  And 
at  the  trial  or  hearing  of  any  such  cause,  suit,  or  'proceeding,  the 
Judge,  at  the  request  of  either  party,  shall  make  a  note  of  any 
question  of  law  raised  at  such  trial  or  hearing,  and  of  the  facts  in 
evidence  in  relation  thereto,  and  of  his  decision  thereon,  and  of  his 
decision  of  the  cause,  suit,  or  proceeding,  and  he  shall  at  the 
expense  of  any  person  or  persons  being  party  or  parties  in  any 
such  cause,  suit,  or  proceeding  requiring  tne  same  for  the  purpose 
of  appeal,  furnish  a  copy  of  such  note  or  allow  a  copy  to  be  taken 
of  the  same,  by  or  on  behalf  of  such  person  or  persons,  and  he 
shall  si^  such  copy,  and  the  copy  so  signed  shall  be  used  and 
received  on  such  motion,  and  at  uie  hearing  of  such  appeal. 

If  there  be  a  Divisional  Court  sitting  to  which  the  application 
can  be  made,  it  should  not  be  made  to  the  Judge  at  Chambers. 
{Brown  y.  Shaw,  1  Ex.  D.  425.) 

The  Judge  in  Chambers,  before  whom  such  a  motion  is  made, 
cannot  adjourn  the  further  hearing  of  it  to  the  next  sitting  of  the 
Court  to  which  the  appeal  lies,  but  must  himself  hear  and  deter- 
mine it.  {BuMon  V.  trbolinch  Building  Society,  5  Q.  B.  D.  88.) 

The  request  to  the  Judge  to  take  a  note  must  be  made  dunng 
or  immediately  at  the  end  of  the  trial.    (Pierpoint  v.  Cartwright, 
5  C.  P.  B.  139.)     The  attention  of  the  Judge  should  be  drawn 
specifically  to  the  question  of  law  intended  to  be  raised,  and  the 
,  evidence  m  relation  to  it.     Where  the  motion  has  been  refused  a 

rule  calling  on  the  Judge  to  state  a  case  will  not  be  granted. 
{Rhodes  v.  Liverpool  Investment  Co.,  4  C.  P.  D.  425.) 

It  would  appear  that  the  time  for  moving  under  this  section 
cannot  be  extended.  ( Tennant  v.  Bawlings,  4  C.  P.  D.  133.) 
The  Queen's  Bench  Division,  though  divided  in  opinion,  heard  a 
case  after  the  eight  days  had  elapsed  where  the  appellants  had 
nsed  all  possible  diligence.  {Mcuion  v.  Wirratt  Boara^  4  Q.  B.  D. 
459.^  The  County  Court  Judge  cannot  extend  the  time  by  allow- 
ing nis  judgment  to  be  post-dated.  (  Wilberforce  v.  Sowton,  48  L. 
J.  28.) 

In  the  Common  Law  jurisdiction  of  the  County  Courts  there  is 
no  appeal  from  the  decision  of  the  Judge  on  a  decision  of  the 
Judge  on  a  question  of  fact.  {Cousins  v.  Lombard  Bank^  1  £x.  D. 
404.) 

This  section  applies  to  cases  where  there  is  an  appeal  only  by 
leave.  {Twner  v.  Q,W.B.  Co.  2  Q.  B.  D.  125.) 
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It  does  not  apply  to  a  gamiihee  order  made  under  the  Coontj 
Court  Rules,  1876.    {Mas(m  v.  WirraU  Boards  vhi  8uprh.) 

The  Divisional  Court  has  power  to  order  judgment  to  be  entered. 
(^WkUeman  v.  Hawkins,  1  C.  P.  D.  13.) 

2.  Where,  by  sect.  17  of  the  Appellate  Jurisdiction  J- ^{^--g 
Act,  1876,  or  by  these  rules,  any  application  ought  to 

be  made  to,  or  any  jurisdiction  exercised  by  the  Judge 
before  whom  an  action  has  been  tried,  if  such  Judge 
shall  die  or  cease  to  be  a  Judge  of  the  High  Court,  or 
if  such  Judge  shall  be  a  Judge  of  the  Court  of  Appeal, 
or  if  for  any  other  reason  it  shall  be  impossible  or  in- 
convenient that  such  Judge  should  act  in  the  matter, 
the  president  of  the  division  to  which  the  action 
belongs  may  either  by  a  special  Order  in  any  action 
or  matter,  or  by  a  general  order  applicable  to  any 
class  of  actions  or  matters,  nominate  some  other  Judge 
to  whom  such  application  may  be  made,  and  by  whom 
such  jurisdiction  may  be  exercised. 

3.  Every  vacation  Judge  shall  have  the  same  power  Jjje^i^e. 
and  authority  as  heretofore. 


ORDER  LVIII. 
Appeals. 

1.  Bills  of  exceptions  and  proceedings  in  error  shall 
be  abolished. 

This  rule  does  not  apply  to  proceedings  in  the  Hoase  of  Lords ; 
hence  the  practice  of  givmg  bail  in  error  survives  there.  {Justice 
V.  Mersey  Iron  Co.  1  C.  P.  D.  575.)  As  to  an  appeal  from  the 
Court  of  Crown  cases  reserved  on  an  error  on  the  record,  see  sec. 
47ofthe  Actof  1873. 

2.  All  appeals  to  the  Court  of  Appeal  shall  be  by  Appeal,  a 
way  of  re-hearing,  and  shall  be  brought  by  notice  of "  ®*"'^' 
motion  in  a  summary  way,  and  no  petition,  case,  or 

other  formal  proceeding  other  than  such  notice  of 
motion  shall  be  necessary.  The  appellant  may  by  the 
notice  of  motion  appeal  from  the  whole  or  any  part  of  Fromwhoi* 
any  judgment  or  order,  and  the  notice  of  motion  shall 
state  whether  the  whole  or  part  only  of  such  judgment 
or  order  is  complained  of,  and  in  the  latter  case  shall 
specify  such  part. 

Although  everv  appeal  is  by  way  of  re-hearing,  it  is  not  compe- 
tent for  an  appellant  to  raise  a  case  totally  inconsistent  with  and 
contradictory  to  the  original  one.  {JSx  parte^  Beddish^  6  Ch.  JD. 

882.) 
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The  Coort  has  no  power  to  re-hear  appeals.  A  new  action  in 
the  High  C!onrt  to  naye  the  judgment  set  aside  mnet  be  oom- 
menoed,  where  £Eu;ts  discorered  since  the  trial  would,  under  the 
old  system,  have  justified  a  bill  of  review.  (Flower  v.  iHoydy  6  Ch. 
D.  297.)  Neither  has  it  any  original  jurisdiction,  save  that  which 
is  iocidental  to  the  exercise  of  its  appellate  jurisdiction.  {Ibid.; 
AUffn  V.  United  Kingdom  Telegraph  Co.,  24  W.  R.  898  ;  -«fc  Dtm- 
raven  Coal  Co.,  24  W.  K.  37.J 

When  a  case  has  been  heara  by  a  Judge  of  the  Probate  Division, 
the  parties  may  appeal  to  the  Coort  of  Appeal,  or  apply  to  the 
Judge  for  a  re-hearing  under  ProlMite  Court  Orders,  J  my  1862, 
Rule  60.     {Svgden  v.  Lord  St.  Leonard's,  1  P.  D.  154.) 

An  appeal  from  the  Lord  Mayor's  Court,  upon  a  question  of 
law  aribing  upon  the  record,  lies  to  the  Court  of  Appeal.  {Le 
Blanch  v.  MeiUer  Telegraph  Co.,  1  Ex.  D.  408.)  Bat  where  there 
has  been  a  motion  for  a  new  trial  in  a  Divisional  Court,  under 
sec.  10  of  the  Mayor's  Court  Act,  20  &  21  Vict  c.  157,  no  sppeal 
will  lie  without  special  leave  being  given.    {Appleford  v.  Judkins, 

3  C.  P.  D.  489.) 

As  to  appeal  in  interpleader  proceedings,  see  Witt  v.  Parker, 
and  Doddi  v.  Shepherd,  p.  93. 

As  to  special  case  stated  by  an  arbitrator,  see  Mirabita  ▼. 
Imperial  Ottoman  Bank,  3  Ex.  D.  164. 

On  an  appeal  on  the  facts,  the  Court  of  Appeal  will  give  ffreat 
weight  to  the  consideration,  that  the  Judee  below  was  able  to 
observe  the  demeanour  of  the  witnesses.     {Bigsby  v.  Dickinson, 

4  Ch.  D.  24.) 

A  claim  under  a  winding-up  having  been  refused,  the  counsel 
for  the  liquidator  asked  the  counsel  for  the  claimant,  whether  he 
intended  to  carry  the  case  further,  and  on  being  informed  that  he 
did  not,  said  that  he  should  not  ask  for  costs,  an  order  was  dra#n  up 
dismissing  the  claim  without  costs,  and  not  containing  any  under- 
taking not  to  appeal.  Held  that  as  no  undertaking  not  to  ap- 
peal was  embodied  in  the  order,  an  appeal  would  lie.  (!ae  HvU  and 
County  Bank,  Trotter's  daim,  13  Ch.  D.  261.) 

Parties  to  be  3.  The  notice  of  appeal  shall  be  served  upon  all 
•enred.  parties  directly  affected  by  the  appeal,  and  it  shall 
not  be  necessary  to  serve  parties  not  so  affected ;  but 
the  Court  of  Appeal  may  direct  notice  of  the  appeal 
to  be  served  on  all  or  any  parties  to  the  action  or 
other  proceeding,  or  upon  any  person  not  a  party, 
and  in  the  meantime  may  postpone  or  adjourn  the 
hearing  of  the  appeal  upon  sucli  terms  as  may  seem 
just,  and  may  give  sucn  judgment  and  make  such 
order  as  might  have  been  given  or  made  if  the 
persons  served  with  such  notice  had  been  originally 
parties.  Any  notice  of  Appeal  may  be  amended  at 
any  time  as  to  the  Court  ot  Appeal  may  seem  fit 

Where  the  proceedings  are  irregular,  the  service  of  the  notice 
may  be  withdrawn,  and  a  fresh  notice  served  on  payment  of  the 
costs.  {Norton  v.  London  and  North-  Western  Mailway,  40  L. 
T.  697.) 

On  a  motion  of  appeal  against  the  whole  of  an  order,  or  for 
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variation  of  it,  an  unspecified  particular  in  the  Order  may  be  yaried. 
{Be  Duchess  of  Westminster  Silver  Lead  Ore  Co.,  10  Ch.  D. 
307.) 

When  the  appellant  does  not  appear,  the  respondent  is  entitled 
to  have  the  appeal  dismissed  with  costs,  without  giving  anj 
proof  that  he  has  been  served  with  notice  of  appeal.  {Eix  parte 
Lows,  Be  Lows,  7  Ch.  D.  160.) 

A  mere  notice  of  an  intention  to  appeal,  thongh  informal,  wm 
held  sufficient.    {Be  Jewell  Tin  Mining  Co.,  8  Ch.  D.  806.) 

If  all  the  parties  affected  by  the  appeal  are  not  served,  the  Court 
will  direct  the  hearing  to  stand  over  for  that  purpose.  (Hunter 
V.  Hunter,  24  W.  R.  304  and  627  ;  PumeU  v.  Cheat  Western 
BaUway,  1  Q.  B.  D.  636.) 

4.  Notice  of  appeal  from  any  judgment,  whether  Time  for 
final  or  interlocutory,  shall  be  a  fourteen  days'  notice,  *pp®*^* 
and  notice  of  appeal  from  any  interlocutory  order 

shall  be  a  four  days'  notice. 

As  to  interlocutory  orders,  see  note  to  Kule  15,  pott. 

5.  The  Court  of  Appeal  shall  have  all  the  powers  Powen  of 
and  duties  as  to  amendment  and  otherwise  of  the  AppSa?.'^ 
Court  of  First  Instance,  together  with  full  discretion-  J'****  avi- 
ary power  to  receive  further  evidence  upon  questions 

of  fact,  such  evidence  to  be  either  by  oral  examination 
in  court,  by  afl&davit,  or  by  deposition  taken  before 
an  examiner  or  commissioner.  Such  further  evidence 
may  be  given  without  special  leave  upon  interlocu- 
tory applications,  or  in  any  case  as  to  matters  which 
have  occurred  after  the  date  of  the  decision  from 
which  the  appeal  is  brought.  Upon  appeals  from  a 
Judgment  after  trial  or  hearing  of  any  cause  or 
matter  upon  the  merits,  such  further  evidence  (save 
as  to  matters  subsequent  as  aforesaid)  shall  be  ad- 
mitted on  special  grounds  only,  and  not  without 
special  leave  of  the  Court  The  Court  of  Appeal 
shall  have  power  to  give  any  judgment  and  make  any 
order  which  ought  to  have  been  made,  and  to  make 
such  further  or  other  order  as  the  case  may  require. 
The  powers  aforesaid  may  be  exercised  by  the  said 
Court,  notwithstanding  that  the  notice  of  appeal  may 
te  that  part  only  of  the  decision  may  be  reversed  or 
varied,  and  such  powers  may  also  be  exercised  in 
fevour  of  all  or  any  of  the  respondents  or  parties, 
although  such  respondents  or  parties  may  not  have 
appealed  from  or  complained  of  the  decision.  The 
Court  of  Appeal  shall  have  power  to  make  such  order 
as  to  the  whole  or  any  part  of  the  costs  of  the 
appeal  as  may  seem  just. 
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Where  witnesses  are  sabponaed  on  the  appeal,  to  establish 
&ct8  not  discovered  at  the  time  the  action  was  tried,  there 
must  be  a  motion  for  leave  to  examine  them,  previous  to  the  hear- 
ing of  the  appeal.  (Dicka  v.  Brooks,  13  Ch.  D.  662.)  But  if  the 
fresh  evidence  be  only  documentary,  the  partv  may  give  notice  to 
the  other  side  of  his  intention  to  apply  at  the  hearing  for  leave  to 
produce  such  evidence.  {Hastie  v.  Mastie,  1  Ch.  D.  562.)  See 
also  Jones  v.  ChenneU,  8  Ch.  D.  505. 

Mwch*i87»  ^^*  ^^  upon  the  heaping  of  an  appeal  from  a  judg- 
Kew  trial.  *  ment  DFonounced  by  a  Judge  or  Court  on  the  verdict 
or  finding  of  a  jury,  or  of  a  Judge  without  a  jury,  it 
shall  appear  to  the  Court  of  Appeal  that  a  new  trial 
ought  to  be  had,  it  shall  be  lawful  for  the  said 
Court  of  Appeal,  if  it  shall  think  fit,  to  order  that 
the  verdict  and  iudgment  shall  be  set  aside^  and  that 
a  new  trial  shall  be  had. 

CroM  appeal.  6.  It  shall  not,  under  any  circumstances,  be  neces- 
sary for  a  respondent  to  give  notice  of  motion  by  way 
of  cross  appeal,  but  if  a  respondent  intends,  upon  the 
hearing  of  the  appeal,  to  contend  that  the  aecision 
of  the  Court  below  should  be  varied,  he  shall,  within 
the  time  specified  in  the  next  rule,  or  such  time  as 
may  be  prescribed  by  special  order,  give  notice  of 
such  intention  to  any  parties  who  may  be  affected  by 
such  contention.  The  omission  to  give  such  notice 
shall  not  diminish  the  powers  conferred  by  the  Act 
upon  the  Court  of  Appeal,  but  may,  in  the  discretion 
of  the  Court,  be  ground  for  an  adjournment  of  the 
appeal,  or  for  a  special  order  as  to  costs. 

Where  the  respondents  have  given  notice  of  their  intention  to 
apply  to  have  the  judgment  varied,  and  both  appeals  are  dismissed, 
toe  appellants  will  have  to  pay  the  costs  except  such  as  were  occa- 
sioned by  the  notice.  ( The  Lauretta^  4  P.  D.  25.)  The  Court  will 
not  under  the  power  contained  in  this  rule  entertain  a  cross  appeal 
merely  on  a  question  of  costs.   {Harris  v.  Aaron,  4  Ch.  D.  749.) 

Notice  by  7.  Subject  to  any  special  order  which  may  be  made, 

respon  en     j^Q^^j^g  ]^j  q^  respondent  under  the  last  preceding  rule 

shall  in  the  case  of  any  appeal  from  a  final  judgment 

be  an  eight  days'  notice,  and  in  the  case  of  an  appeal 

from  an  interlocutory  order  a  two  days'  notice. 

En^of  8.  The  party  appealing  from  a  judgment  or  order 

^  shall  produce  to  the  proper  officer  of  the  Court  of 

Appesu  the  judgment  or  order  or  an  office  copy 
thereof,  and  shall  leave  with  him  a  copy  of  the  notice 
of  appeal  to  be  filed,  and  such  officer  shall  thereupon 
set  down  the   appeal  by  entering  the  same  in  the 
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proper  h'st  of  appeals^  and  it  shall  come  on  to  be 
heard  according  to  its  order  in  such  list,  unless  the 
Court  of  Appeal  or  a  Judge  thereof  shall  otherwise 
direct,  but  so  as  not  to  come  into  the  paper  for 
hearing  before  the  day  named  in  the  notice  of  appeal. 

Where  an  order  is  refused,  the  first  part  of  this  Kule  has  no 
application.  (Smith  v.  Qrindley,  3  Ch.  D.  80.)  Where  defen- 
dants had  given  notice  of  appeal  in  due  time,  but  had  not  entered 
it  owing  to  the  plaintiffs  not  having  had  the  order  drawn  up,  it 
was  held  that  the  plaintiffs  could  not  take  advantage  of  their  own 
delay.    (Be  Barker,  10  Ch.  D.  613.) 

When  the  rule  is  not  complied  with,  the  respondent  need  not 
appear ;  hnt  should  make  a  substantive  motion  for  his  costs. 
(Webh  V.  Manad,  2  Q.  B.  D.  117.)     » 

The  appeal  must  be  entered  before  the  day  for  which  notice  is 
given,  or  it  will  be  treated  as  abandoned  ;  unless  that  daj  happen 
to  be  in  a  vacation,  when  the  office  is  closed  ;  in  which  case  it 
should  be  entered  before  the  next  dajr  of  the  sitting  of  the  Court. 
(National  Funds  Co.,  4  Ch.  D.  305;  Shoitensadc  v.  Frice,  W. 
N.  1880,  69.) 

A  mistake  of  the  solicitor  is  not  of  itself  a  reason  for  granting 
extension  of  time.    (Be  Mansd,  7  Ch.  D.  711.) 

9,  The  time  for  appealing  from  any  order  or  deci-  winding  np. 
sion  made  or  given  in  the  matter  of  the  winding  up  of 

a  company  under  the  provisions  of  the  Companies 

Act,  1863,  or  any  Act  amending  the  same,  or  any 

order  or  decision  made  in  the  matter  of  any  hank-  Bankruptcj. 

ruptcy,  or  in  any  other  matter  not  being  an  action, 

shall  be  the  same  as  the  time  limited  for  appeal  from 

an  interlocutory  order  under  Rule  16. 

This  rule  applies  to  an  order  made  under  the  Vendors  and 
Purchasers  Act,  1874.  (Blyth  y.  Young,  13  Ch.  D.  416.)  In 
that  case  the  respondent  was  deprived  of  his  costs,  having  given 
the  appellant  reason  to  believe  that  he  did  not  mean  to  insist  upon 
the  oojection  that  the  appeal  was  out  of  time. 

As  to  the  extension  of  time  for  appealing,  by  a  person 
aggrieved  by  an  adjudication  in  bankruptcy,  see  Sx  parte  Tucker, 
12  Ch.  D.  308.  The  time  will  be  computed  from  the  date  of  the 
order  (Ex  parte  Cochrane,  9  Ch.  D.  698 ;  Ex  parte  Ireland,  W. 
N.  1878,  176)  to  the  service  of  the  notice  of  appeal.  (Ex  parte 
Viney,  4  Ch.  D.  794.) 

The  rule  applies,  not  only  to  any  order  given^  in  the  matter 
of  the  winding  up  of  the  company,  but  to  the  winding-up  order 
itself.     (Be  NaticmcA  Funds  Co.,  4  Ch.  D.  305.) 

It  applies  to  an  order  under  the  Trustee  Relief  Act.  (BeBaiJUe^s, 
Trusts,  4  Ch.  D.  785.) 

It  does  not  apply  to  the  Railways  Act  of  1868.  ( The  New  Biver 
Co.  V.  If.  By.  Co.,  36  L.  T.  539.)  , 

10.  Where  an  ex  parte  application  has  been  refused  ^^^^ 
by  the  Court  below,  an  application  for  a  similar  pur- 
pose may  be  made  to  the  Court  of  Appeal  ex  parte 
within  four  days  from  the  date  of  such  refusal,  or 
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within  such  enlarged  time  as  a  Judge  of  the  Court 
below  or  of  the  Appeal  Court  may  allow. 

Cause  is  sbown  against  tbe  rule  in  the  Court  of  Appeal. 

11.  When  any  question  of  fact  is  involved  in  an 
appeal,  the  evidence  taken  in  the  Court  below  bearing 
on  such  question  shall,  subject  to  any  special  order, 
be  brouffht  before  the  Court  of  Appeal  as  follows  : 

(a.)  As  to  any  evidence  taken  by  affidavit,  by  the 
production  of  printed  copies  of  such  of  the 
affidavits  as  have  been  printed^  and  office 
copies  of  such  of  them  as  have  not  been 
printed. 

(J.)  As  to  any  evidence  given  orally,  by  the  pro- 
duction of  a  copy  of  the  Juage's  notes,  or 
such  other  materials  as  the  Court  may  deem 
expedient. 

Affidavits,  which  are  to  be  used  on  appeal,  sbonld  be  filed  with 
the  officer  of  the  division  from  which  the  appeal  is.  (  Watts  t. 
TFflrfte,  45L.J.Ch.  658.) 

Where  the  affidavits  were  veir  volmninoos,  the  Conrt  ordered 
the  Clerk  of  the  Rules  to  attend  with  them,  and  dispensed  with 
the  office  copies  to  save  expense.  (Sickles  v.  Norris,  45  L.  J. 
148  ;  Crawford  v.  Horns^  Brick  Co.,  24  W.  R.  422.)    • 

In  Laming  v.  Gee,  26  W.  R.  217,  it  was  contended  that  the 
Judge's  notes  alone  could  be  referred  to,  and  that  the  shorthand 
writer's  notes  could  not  be  read  ;  after  some  discussion,  however, 
thev  were  ultimately  allowed  to  be  read. 

As  to  costs  of  shorthand- writer's  notes,  see  R. .  S.  C.  (Costs), 
Order  VII.,  post 

12.  Where  evidence  has  not  been  printed  in  the 
Court  below,  the  Court  below  or  a  Juage  thereof,  or 
the  Court  of  Appeal  or  a  Judge  thereof,  may  order 
the  whole  or  any  part  thereof  to  be  printed  for  the 
purpose  of  the  appeal.  Any  party  printing  evidence 
for  the  purpose  of  an  appeal  without  such  order  shall 
bear  the  costs  thereof,  unless  the  Court  of  Appeal  or 
a  Judge  thereof  shall  otherwise  order. 

13.  If,  upon  the  hearing  of  an  appeal,  a  question 
arise  as  to  the  ruling  or  direction  oi  the  Judge  to  a 
jury  or  accessors,  the  Court  shall  have  regard  to 
verified  notes  or  other  evidence,  and  to  such  other 
materials  as  the  Court  may  deem  expedient. 

hiterioOTto        ^^'  ^^  interlocutory  order  or  rule  from  which 
orders. .      there  has  been  no  appeal  shall  operate  so  as  to  bar 
or  prejudice  the  Court  of  Appeal  from  giving  such 
decision  upon  the  appeal  as  may  seem  just. 


Printing 
evidence. 


Other 
materials. 
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This  rale  was  onlj^  intended  to  prevent  the  right  of  appeal  from 
being  interferred  with,  by  the  existence  of  an  interlocutory  order, 
which  incidentally  involves  a  decision  of  the  point.  (Jessel,  M.  R., 
in  White  v.  Wkt,  5  Ch.  D.  690.) 

16.  No  appeal  from  any  interlocutory  order  shall,  Time  for 
except  bj  special  leave  ot  the  Court  of  Appeal,  be  iSSriocu. 
brought  after  the  expiration  of  twenty-one  aays,  and  ^^  ®'^®'' 
no  other  appeal  shall,  except  by  such  leave,  be  brought 
after  the  expiration  of  one  year.     The  said  respective 
periods  shall  be  calculated  rrom  the  time  at  which  the 
judgment  or  order  is  signed,  entered  or  otherwise  Final  jadg- 
perfected,  or,  in  the  case  of  the  reftisal  of  an  applica-  "*"** 
tion,  from  the  date  of  such  refusal.      Such  deposit  or 
other  security  for  the  costs  to  be  occasioned  by  any 
appeal  shall  be  made  or  given  as  may  be  directed 
under  special  circumstances  by  the  Court  of  Appeal. 

Where  part  of  a  motion  is  refused,  the  time  for  appealing  runs 
from  the  date  of  the  refusal.  {Traill  v.  Jackscm^  4  Ch.  D.  7 ; 
Berdan  v.  Birmingham  Small  Arms  Co.^  7  Ch.  D.  24  ;  Swindell 
V,  Birmvnaham  j^/ndicatej  3  Ch.  D.  127.)  As  to  where  the 
appellant  has  been  unable  to  enter  the  appeal,  in  consequence  of 
the  order  not  having  been  drawn  up,  see  Be  Harher^  10  Ch.  D. 
613,  ante^  Rule  8.) 

Special  leave  will  not  be  given  on  an  ex  parte  application. 
{JEJvennett  v.  Latorence^  4  Ch.  D.  139.) 

It  is  not  sufficient  reason  for  enlarging  the  time  for  appealing, 
that  the  Court  of  Appeal  has  come  to  a  different  opinion  on  a 
doubtful  point  of  law.     (Craig  v.  Phillips,  7  Ch.  D.  249.) 

The  Court  will  only  under  very  special  circumstances  extend 
the  time  for  appealing,  after  the  time  limited  by  the  rules  has 
elapsed.  (Ibid.)  "I  give  no  opinion,^'  says  Thesiger,  L.  J.,  "  whether, 
if  there  were  a  clear  decision  of  a  Court  of  Appeal  over-ruling  pre- 
vious decisions,  this  discretion  ought  not,  m  some  cases,  to  be 
exercised  ;  but  it  is  not  enough  that  doubts  have  been  thrown  on 
the  law  as  previously  expressed." 

In  determining  whether  a  judgment  is  final  or  interlocutory,  the  Final,  or  in- 
attention must  be  directed  to  the  form  of  the  proceeding,  not  the  *e"*>«"*o'7' 
nature  of  the  contest.  ( White  v.  Witt,  5  Ch.  D.  689  ;  Cummins 
V.  Herron,  4  Ch.  D.  787 ;  Pheysey  v.  Pheysej/,  12  Ch.  D.  305.) 
Hence  an  order  to  sign  judgment  upon  a  specially  indorsed  writ  is 
not  a  final  proceeding,  as  it  requires  to  be  perfected  by  the  further 
step  of  signing  the  judgment.  {Standard  Co.  v.  La  Qrcmge^ 
3  C.  P.  D.  67.) 

An  order,  overruling  a  demurrer,  is  not  an  interlocutory  order 
as  regards  the  time  for  appealing.  {TroweU  v.  Shehton,  8  Ch.  D. 
321.) 

An  appeal,  from  a  judgment  of  a  Judge  of  the  Chancery  Divi- 
sion, on  a  question  of  fact,  may  be  equivalent  to  an  interlocutory 
order.  (Krehl  v.  BurreU,  10  Ch.  D.  420 ;  Lowe  v.  Lowe,  Ibid.,  432.) 

If  the  order  be  final,  though  made  on  an  interlocutory  applica- 
tion, the  time  is  one  year.  {Att  -Gen.  v.  Great  Eastern  By.,  48 
L.  J.  Ch.  429.) 

The  dismissal  of  an  action  is  a  "refusal  of  an  application" 
within  the  meaning  of  this  rule  ;  and  the  appeal  must  be  brought 
within  one  year,  from  the  date  of  such  dismissal,  and  not  from  the 
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dftte  of  the  entering  of  the  order.  (Intemationtd  I%namcud 
Society  v.  City  of  Moscow  Oas  Con^ny^  7  Ch.,  D.  241.) 

When  a  Judge  has  made  an  order  in  Chambers,  and  on  a  re- 
hearing has  affirmed  that  order  in  Court,  an  appeal  lies  to  the 
Court  of  Appeal,  within  twenty-one  days  from  the  order  in  Court. 
In  the  Chancery  Division,  an  application  for  a  rehearing  in  Court 
must  be  made  within  twenty-one  days  of  the  order  in  Chambers, 
subject  to  the  discretion  of  the  Judge  to  enlarge  the  time. 
{Dickaon  v.  Harrison,  26  W.  R.,  730.) 

If  the  Judge  does  not  desire  to  hear  the  case  further  argued  in 
Court,  the  Court  of  Appeal  on  production  of  a  certificate  to  that 
effect,  or  on  being  otherwise  satisfied,  will  hear  the  appeal. 
(Thomas  y.  Blsom,  6  Ch.  D.,  346.) 

In  Expa/rte  Wkitton,  Re  Or  eaves,  the  Chief  Judge  held,  that  in 
the  Court  of  Bankruptcy  the  period  of  twenty-one  days  must  be 
reckoned  from  the  date  of  the  aecision ;  no  matter  when  the  order 
was  finally  settled.    (13  Ch.  B.  881.) 

All  summonses,  which  finally  settle  the  rights  of  parties,  are 
heard  by  a  full  Court  of  Appeal  of  three  judges.  (Memorandum,  1 
Ch.  D.  41 ;  Pheysey  v.  Pheysey,  12  Ch.  D.  307.) 

By  a  notice  issued  in  January,  1877  (W.  N.  1877,  Pt.  ii.,  p. 
162),  appeals  from  interlocutory  orders  in  any  of  the  following 
cases,  will  be  set  down  for  hearing  in  a  separate  list : — 

(1)  On  applications  for  injunctions,  prohibitions,  writs  of  ns 
execi  regno,  or  certiorari,  and  for  stop  orders  on  securities 
or  documents  in  Court. 

(2^  On  applications  for  and  relating  to  the  appointment  of 
receivers,  managers,  or  official  liquidators. 

(3)  On  application  for  enlarging  the  time  for  redemption,  for 
payment  into  Court,  or  for  doing  any  other  act,  or  for  taking  any 
proceedings. 

(4)  On  applications  relating  to  wards  or  infants,  and  the  manage- 
ment of  their  property. 

(5)  On  applications  relating  to  all  matters  of  contempt  and  to 
the  execution  of  decrees,  judgments,  and  orders. 

(6)  On  applications  relating  to  the  discovery  and  inspection  of 
documents. 

(7)  And,  generally,  on  all  applications  relating  merely  to  matters 
of  practice  or  procedure. 

The  solicitor  applying  to  set  down  any  appeal  in  such  list  will 
be  required  to  proauce  his  notice  of  motion,  and  certify  at  the  foot 
thereof  the  class  to  which  it  belongs. 

'  To  avoid  expense,  an  appeal  from  the  V.  C.  in  Chambers  may 
be  allowed  to  the  Court  of  Appeal  direct  {Northan^ton  Waggon 
Co.  V.  Midland  Waggon  Co.,  7  Ch.  D.  500.) 

As  to  the  computation  of  time  in  bankruptcy  matters,  see 
further.  Ex  parte  Viney  and  Ex  parte  Saffery,  (6  Ch.  D.  365,) 
Rule  9,  ante. 

To  have  the  time  extended  there  must  be  no  laches  and  a  hond 
fide  mistake.  (JERghton  v.  Trelierne,  27  W.  R.  245 ;  Ex  parte 
Howe,  W.  N.  1879, 6.)  A  mere  misunderstanding  of  the  rules  is 
not  sufficient  {International  Society  v.  City  of  Moscow  Gas  Co., 
7  Ch.  D.  241),  unless  there  be  something  peculiar  in  the  circum- 
stances, as  where  a  valid  notice  had  been  given  and  withdrawn  by 
mistake.  {Taylcyr's  case,  8  Ch.  D.  643.) 

Security  may  be  on  bond  with  sureties.  (PhoMihate  Sewage  Co. 
V.  Hartmont,  2  Ch.  D.  811 ;  and  see  Order  LV.  Rule  3.) 

An  order  under  the  Vendor  and  Purchaser  Act,  1874,  is  one  in 
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which  the  appeal  must  be  brought  within  the  twenty-one  days 
{Re  Blyth  and  Young,  28  W.  R.  266),  and  the  Court  refused  to 
extend  the  time  on  the  ground  stated  in  Mc Andrew  v.  Barker, 
7  Ch.  D.,  701,  that  they  had  no  discretionary  power  to  deprive  a 
litigant  of  any  advantage  given  him  by  the  General  Orders,  unless 
there  has  been  ^n  his  part  some  conduct  raising  an  equity  against 
him.  As  the  respondent  had  continued  to  correspond  with  the 
appellant  on  the  subject  of  an  appeal  after  the  expiration  of  the 
twenty-one  days,  they  gave  no  costs.  (Sed  confer  Collins  v.  The 
Vestry  of  Paddington,  W.  N.  1880,  28.)  As  to  extension  of  time 
where  the  Statute  of  Limitations  has  intervened,  see  Order  VIII., 
Rule  1,  noie. 

It  is  not  necessary  to  apply  for  leave  to  serve  notice  of  motion  Security  for 
that  the  appellant  be  directed  to  eive  security.  {Grills  v.  Dillon,  ^**^* 
2Ch.  D.  325.)  The  insolvency  of  the  appellant  is  primd  facie  a 
sufficient  reason  for  ordering  him  to  give  security  {ffankin  v. 
Turner,  10  Oh.  D.  372';  Wilson  v.  Smith,  2  Ch.D.  67) ;  moderate  in 
amount  {The  Constantino,  4 P.  D.  166) ;  and  it  will  be  an  additional 
reason  if  he  is  vexatiously  and  unreasonably  prosecuting  the  ap- 
peal {Usill  V.  Brearley,  30.  P.D.  206),  or  unnecessarily  (  Wadded 
v.Blockey,  10 Ch.  D.  416). 

It  makes  no  difference  which  side  appeals.  {Dence  v.  Mason, 
W.N.  1879,  31.) 

Where  the  appellant  was  a  foreigner  residing  abroad  and  had 
no  property  in  this  country,  he  was  ordered  to  give  security  under 
this  rule.  {Grant  v.  Banque  Franco-Egyptienne,  2  C.  P.  D. 
430.)^ 

It  is  not  the  practice  of  the  Court  of  Appeal  to  fix  the  time 
within  which  the  appellant  must  give  security.  If  it  be  not  given 
within  a  reasonable  time,  the  respondent  may  move  to  dismiss  for 
want  of  prosecution.     {Polini  v.  Gray,  11  Ch.  D.  741.) 

If  he  have  only  given  the  security  the  day  before  the  hearing, 
he  may  be  ordered  to  pay  the  costs  of  such  motion.  {Ex  parte 
/«aac«,  10  Ch.  D.  1.) 

Where  a  Company  appeals  from  a  winding-up  order,  without 
joining  a  person  responsible  for  costs,  the  Court  of  Appeal  will 
entertain  an  application  for  security.  {Re  Diamond  Fuel  Co.,  28 
W.R.  309.) 

16.  An  appeal  shall  not  operate  as  a  stayof  execu-  No  stay,  un- 
tion  or  of  proceeding's  under  the  decision  appealed 
from,  except  so  far  as  the  Court  appealed  from,  or  any 
Judge  thereof,  or  the  Court  of  Appeal,  may  so  order; 
and  no  intermediate  act  or  proceeding  shall  he  invali- 
dated, except  so  far  as  the  Court  appealed  from  may 
direct. 

If  the  Judge  has  dismissed  the  case,  the  application  must  be 
to  the  Court  of  Appeal.     {WUson  v.  Church,  11  Ch.  D.  576.) 

An  application  snould  be  made  to  the  Divisional  Court,  for  a  ' 
stay  of  proceedings  pending  an  Appeal  from  it,  to  the  Court  of 
Appeal.  {Att.-General  V.  Swansea  Co.,  9  Ch.  D.  46;  and  see 
Gfoddard  v.  Thompsm,  26  W.  R.  362.)  And  to  the  Court  of 
Appeal  pending  an  Appeal  to  the  House  of  Lords.  {The  Khedive, 
5  P.  D,  1,  and  cases  tnerein  cited.)  Stay  of  proceedings  should  not 
be  included  in  a  rule  nisi  for  a  new  trial.  (See  Order  XXXIX  ,  Rule 
5,  note.)     An  application  under  this  rule  cannot  be  ex  parte. 

S 


258  Ord.  L  VIU.  Appeals.— Ord.  LIX. 

{RepMic  of  Peru  t.  Wegw^,  24  W.  B.  297 ;  Emma  Co.  t. 
Lewis,  46  L.  J.  604.) 

Where  the  appellant,  even  if  snccessfnl,  wonld  have  been  irre- 
parably damaged,  the  Court  stayed  the  execution,  and  advanced 
the  Appeal.    {Adair  v.  Young^  11  Ch.  D.  136.) 

In  Uooper  v.  Cooper,  2  Ch.  D.  492,  the  appellants  were  ordered 
to  pay  into  Court  tne  costs  of  the  Court  oelow,  and  to  pay  the 
respondents  the  costs  of  the  application. 

j^l^l^jjjj^  17.  Wherever  under  these  rules  an  application 
may  be  made  either  to  the  Court  below  or  to  the 
Court  of  Appeal,  or  to  a  Judffe  of  the  Court  below  or 
of  the  Court  of  Appeal,  it  shall  be  made  in  the  first 
instance  to  the  Court  or  Judge  below. 

See  note  to  Rule  16,  emte. 
Motion.  ;^g   jjvery  ajpplication  to  a  Judge  of  tie  Court  of 

Appeal  shall  be  by  motion,  and  the  provisions  of 
Order  LUX.  shall  apply  th^eto. 

R.  a  c.  Dec.  19.  Rule  16  of  the  Rules  of  the  Supreme  Court, 
Appeals  from  December  1875,  is  hereby  repealed,  and  instead 
coarte'  thereof  the  following  provision  snail  taJce  efiect : — 
Every  Judge  of  tne  High  Court  of  Justice  for  the 
time  being  snail  be  a  Judge  to  hear  and  determine 
Appeals  from  inferior  Courts,  under  Section  45  of  the 
Supreme  Court  of  Judicature  Act,  1873.  All  such 
Appeals  (except  Admiralty  Appeals  from  inferior 
Courts,  which  until  further  order  shall  be  assigned  as 
heretofore  to  the  present  Judge  of  the  Admiralty 
Court),  shall  be  entered  in  one  list  by  the  officers  of 
the  Crown  Office  of  the  Queen's  Bench  Division ; 
and  shall  be  heard  by  such  Divisional  Court  of  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer  Division, 
as  the  Presidents  of  those  Divisions  shall  from  time 
to  time  direct. 

Nothing  in  this  order  shall  affect  the  validity  of  any 
rule  or  regulation  heretofore  issued  witii  reference  to 
such  appeals  by  the  Divisional  Court  formed  under 
the  said  section. 

Appeals  iirom  inferior  Courts  must  be  entered  within  the  time 
given  on  the  notice  of  appeal  for  the  hearing,  otherwise  it  will  be 
taken  to  ha?e  been  abandoned.  {Donovan  v.  Brown,  4  Ex.  D.  148, 
and  see  sec.  45  of  the  Jud.  Act,  1873.) 


ORDER  LIX. 

Effect  of  Non-compliance. 

1.  Non-compliance  with  any  of  these  Rules  shall 
not  render  the  proceedings  in  any  action  void  unless 
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the  Court  or  a  Judge  shall  so  direct,  hut  such  pro- 
ceedings may  he  set  aside  either  wholly  or  in  part  as 
irregular,  or  amended,  or  otherwise  dealt  with  in  such 
manner  and  upon  such  terms  as  the  Court  or  Judge 
shall  think  fit. 

2.  The  Court  or  a  Judge  maj  %%  any  time,  and  on  Amendment. 
such  terms  as  to  costs  or  otherwise  as  to  the  Court  or  Jprij,  igao. 
Judge  may  seem  just,  amend  any  defect  or  error  in 
any  proceedings ;  and  all  such  amendments  may  he 
made  as  may  he  necessary  for  the  purpose  of  deter- 
mining the  real  question  or  issue  raised  by  or  depend- 
ing on  the  proceedings. 


ORDER  LX. 
Officers. 

1.  All  officers  who  at  the  time  of  the  commence- 
ment of  the  said  Act  shall  be  attached  to  the  Court 
of  Chancery  shall  be  attached  to  the  Chancery  Division 
of  the  said  High  Court ;  and  all  officers  who  at  the 
time  of  the  commencement  of  the  said  Act  shall  be 
attached  to  the  Court  of  Queen's  Bench  shall  be 
attached  to  the  Queen's  Bench  Division  of  the  said 
High  Court ;  and  all  officers  who  at  the  time  of  the 
commencement  of  the  said  Act  shall  be  attached  to 
the  Court  of  Common  Pleas  shall  be  attached  to  the 
Common  Pleas  Division  of  the  said  High  Court ;  and 
all  officers  who  at  the  time  of  the  commencement  of 
the  said  Act  shall  be  attached  to  the  Court  of  Ex- 
chequer shall  be  attached  to  the  Exchequer  Division  of 
the  said  High  Court ;  and  all  officers  who  at  the  time 
of  the  commencement  of  the  said  Act  shall  be  attached 
to  the  Court  of  Probate,  the  Court  of  Divorce,  and 
the  Court  of  Admiralty  respectively  shall  be  attached 
to  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  said  High  Court 

2.  Officers  attached  to  any  Division  shall  follow  the 
appeals  from  the  same  division,  and  shall  perform  in 
the  Court  of  Appeal  analogous  duties  in  reference  to 
such  appeals  as  the  registrars  and  officers  of  the  Court 
of  Chancery  usually  performed  as  to  re-hearings  in 
the  Court  of  Appeal  m  Chancery,  and  as  the  Masters 
and  officers  of  tne  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer  respectively  performed  as  to 
appeals  heard  by  the  Court  of  Exch^equer  Chamber. 

s  2 
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^•g^ C.Dec.  3^  The  office  of  Master  of  the  Supreme  Court  of 
Judicature  shall  he  deemed  to  he  suhstituted  for  the 
several  offices  specified  in  the  first  part  of  the  first 
schedule  to  the  Supreme  Court  of  Judicature  (Officers) 
Act,  1879,  and  all  enactments  and  documents  referring 
to  any  of  those  offices,  or  to  any  of  the  persons 
holding  them,  shall,  unless  the  context  otherwise  re- 
quires, he  construed  and  have  effect  accordingly. 

The  offices  here  referred  to  are,  The  Record  and  Writ  Clerk ; 
Masters  of  the  Q.  B.,  C.  P. ,  and  Ex.  Diyisions ;  Associates  in  the 
Q.  B.,  C.  P.,  and  Ex.  Divisions. 


B.8.C.  Dec. 
1879. 


ORDER    LXfl. 

Central  Office. 

1.  The  central  office  shall,  for  the  convenient 
despatch  of  business,  be  divided  into  the  departments 
specified  in  the  first  column  of  the  following  scheme, 
and  the  business  and  staff  of  the  office  shall  be 
distributed  among  the  departments  in  accordance  with 
that  scheme. 

Scheme. 


Name  of 
Department. 


1,  Writ,  appear- 
ance, andjudg- 
nient 


Business. 


The  seaHng  and  issue 
of  writs  of  summons 
for  the  commence- 
ment of  actions. 

The  entry  in  the  cause 
hook  of  writs  of  sum- 
mons, appearances, 
and  judgments. 

The  sealing  and  issue 
of  notices  for  service 
under  Order  XVI., 
Rule  18. 

The  receipt  and  filing 
of  pleadings  delivered 
on  entry  of  judgment. 

The  transaction  of  all 
husiness  heretofore 
conducted  in  the  Re- 
cord and  Writ  Office, 
except  such  part 
thereof  as  is  trans- 
acted in  the  Record 
Department. 


staff. 


The  clerks  employed 
in  similar  duties  in 
the  Record  and  Writ 
Office.  Such  of  the 
clerks  employed  in 
the  issue  of  writs  and 
the  entry  of  appear- 
ances and  judgments 
in  the  Master's  offices 
of  the  Queen's  Bench, 
Common  Pleas,  and 
Exchequer  Divisions 
as  may  he  selected 
by  the  Masters  for 
the  purpose.  And 
such  of  the  officers 
employed  under  the 
registrars  of  the  Pro- 
bate, Divorce,  and 
Admiralty  Divisions 
as  are  selected  for 
transfer  to  the  cen- 
tral office. 
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Name  of 
Department. 


2.  Summons  and 
Order    .     .     . 


3.  Filing 
Record  . 


and 


Business. 


4.  Taxing 


The  issue  of  sum- 
monses in  the  Qaeen's 
Bench,  Common 
Pleas,  and  Exche- 
quer Divisions,  and 
the  drawing  up  of  all 
Orders  made  either 
in  Court  or  in  Cham- 
bers in  those  divi- 
sions. 


The  filing  of  all  affida- 
vits to  be  filed  in  the 
central  office,  and  all 
depositions  to  be  used 
in  the  Chancery  Divi- 
sion, and  such  other 
documents  as  may 
from  time  to  time  be 
directed  by  the  Mas- 
ters to  be  filed,  and 
the  making  and  exa- 
mination of  office 
copies  of  documents 
filed  in  the  depart- 
ment. 

The  custody  of  all 
deeds  and  documents 
ordered  to  be  left 
with  the  Masters. 

The  business  hereto- 
fore performed  in  the 
Report  Office  under 
the  direction  and  con- 
trol of  the  Clerks  of 
Records  and  Writs. 

The  taxation  of  costs 
in  the  Queen's  Bench, 
Common  Pleas,  and 
Exchequer  Divisions, 
except  Buch  costs  as 
have  heretofore  been 
taxed  in  the  Queen's 
Remembrancer's  Of- 
fice or  the  Crown 
Office. 


Staff: 


The  clerks  employed 
in  the  Rule  offices, 
and  such  of  the  other 
clerks  in  the  Mas- 
ter's offices  of  the 
Queen's  Bench,  Com- 
mon Pleas,  and  Ex- 
chequer Divisions  as 
may  be  selected  by 
the  Masters  for  the 
purpose.  And  such 
additional  clerks  as 
may  be  appointed 
from  time  to  tmie  for 
the  purpose. 

The  clerks  and  writers 
employed  in  similar 
duties  in  the  Record 
and  Writ  Office  with 
such  additional  clerks 
and^such  writers  and 
messengers  as  may 
be  from  time  to  time 
found  necessary. 


Such  of  the  clerks  in 
the  Master's  offices 
of  these  three  divi- 
sions as  may  be  se- 
lected by  the  Masters 
for  the  purpose. 
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Name  of 
DepurtaMBt. 


5.  Enrolment 


6.  Judgments 


7.  Bilk  of  Sale. 


8.  Married  Wo- 
men's acknow- 
ledgments .    . 


9.  Qtieen*8  Re- 
membrancer   . 


10.  Crown  OflSce. 


11.  Associates    . 


BofineM. 


The  bosinesri  hereto- 
fore performed  in  the 
Enrolment  Office. 

The  Registrj  of  Judg- 
ments, execution,  &c. 


The  registry  of  bills  of 
sale  and  other  duties 
connected  therewith. 


Btaft 


The  registry  of  ao- 
knowle(^ment8  of 
deeds  by  married 
women. 


The  business  here- 
tofore performed  in 
the  Queen's  Remem- 
brancer's OflBce. 

The  business  hereto- 
fore performed  in  the 
Crown  Office. 

The  business  hereto- 
fore performed  in  the 
Associates'  Offices. 


The  clerks  of  the  En- 
rolment Office. 


The  clerks  employed 
in  similar  duties 
mider  the  registrar 
of  judgments. 

The  clerks  employed 
in  similar  duties 
under  the  Masters  of 
the  Queen's  Bench 
Division  as  regis, 
trars  of  bills  of  side. 


The  clerks  employed 
in  similar  duties 
under  the  registrar 
of  acknowledgments 
of  deeds  by  married 
woikien. 

The  clerks  of  the 
Queen's  Remem- 
brahcer's  Office. 


The    clerks     of    the 
Crown  Office. 


The    clerks    of    the 
three  Associates. 


ggctioe.  2.  It  shall  be  the  special  duty  of  one  of  the  Masters 

1879.  *  *  to  be  present  at,  and  control  the  btisinesii  of,  the  central 
office,  and  he  shall  give  the  necessary  directionfi  with 
respect  to  questions  of  practice  and  procedure  relatinfi^ 
to  the  business  of  the  central  office.  The  Masters 
shall  select  five  of  their  number  to  discharge  this 
duty  in  turti,  according  to  a  rota  to  be  fixed  by  them- 
selves. 

Taxation  of  3.  A  Sufficient  number  of  Masters^  hot  being*  less 
SSfc.  Dec.  ^^^  three,  shall,  except  in  vacation,  attend  each  day 
1879. '     '  at  the  central  office  to  tax  costs.    In  vacation  one 
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master  shall  so  attend.    The  taxing  masters  shall  he 
selected  aeeording  to  a  rota  to  be  fixed  bj  the  Masters. 

4.  Every  Master^  and  everv  first  and  seeond-class  o%t\a. 
clerk  in  the  Filing  and  Record  department,  shall,  by  ^f '  ^^* 
virtue  of  his  office,  have  authority  to  take  oaths  anci 
affidavits  in  the  Supreme  Court. 

5.  The  official  seals  to    be  used  in   the   central  seiOi  of  oen- 
office  shall  be  such  as  the  Lord  Cbancellor  from  time  b*8^c!** 
to  time  directs.  -^prii,  isso. 

All  copies,  certificates,  and  other  documents  ap- 
pearing to  be  sealed  with  a  seal  of  the  central  office 
shall  be  presumed  to  be  office  copies  or  certificates  or 
other  documents  issued  from  the  central  office,  and 
if  duly  stamped  may  be  received  in  evidence,  and  no 
signature  or  other  formality,  except  the  sealing  with 
a  seal  of  the  central  office,  shall  he  required  for  the 
authentication  of  any  such  copy,  certificate,  or  other 
document. 

6.  All  deeds  which  by  any  statute  or  statutory  Emoiment 
rule  are  directed  or  permitted  to  be  enrolled  in  any  Jf  |®^ 
of  the  courts  whose  jurisdiction  has  been  transferred  Apsfl,  isso. 
to  the  High  Court  of  Justice  may  be  enrolled  in  the 
Enrolment  Department  of  the  central  office. 

7.  The  Registrar  of  Judgments  shall  not  receive  Judgments, 
any  memorandum  of  a  judgment,  execution,  Us  pen-  bere^stered 
dtsHSy   order,   rule,   annuity.   Crown  debt,  or  other  g*|'  ^^^^• 
in<mmbrance>   or    any  memorandum  of  satisfaction  April,  isao. 
relating  to  the  same,  for  registration^  after  the  hour 

of  two  in  the  afternoon. 

8a.  Order  LXa.,  Rule  8,  is  hereby  annulled,  and  ^^^®'* 
the  following  shall  stand  in  lieu  thereof:  Maj.'isso. 

The  Clerk  of  Enrolments  and  each  of  the  following 
registrars,  namely — 

The  Registrar  of  Bills  of  Sale, 
The  Registrar  of  Certificates  of  Acknowledg- 
ments of  Deeds  by  Married  Women,  and 
The  Registrar  of  Judgments, 
shall,  on  a  request  in  writing  giving  sufficient  par- 
ticulars, and  on  payment  of  the  prescribed  fee,  cause 
a  search  to  be  made  in  the  registers  or  indexes  under 
his  custody,  and  issue  a  certificate  of  the  result  of  the 
search. 
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a^*wii8        ^'  ^^®  Masters  shall  be  the  registrar  for  the  pur- 
of  Sale  Act.   poses  of  the  Bills  of  Sale  Act,  1878,  and  any  one  of 
Aprii,^'880.   ^^®  Masters  may  perform  all  or  any  of  the  duties  of 
the  registrar. 

Memoran-  10.  A  memorandum  of  satisfection  may  be  ordered 
faction  of  to  be  written  upon  a  registered  copy  of  a  bill  of  sale 
K^s/c****  ^^  ^  consent  to  the  satisfaction,  signed  by  the  person 
Aprii,  1880.  entitled  to  the  benefit  of  the  bill  of  sale,  and  verified 
by  affidavit,  beino^  produced  to  the  registrar,  and 
filed  in  the  central  office. 

Where  this  consent  cannot  be  obtained  the  regis- 
trar may,  on  application  by  summons,  and  on  hearing 
the  person  entitled  to  the  benefit  of  the  bill  of  sale, 
or  on  affidavit  of  service  of  the  summons  on  that 
person,  an<l  in  either  case  on  proof  to  the  satisfaction 
of  the  registrar  that  the  debt  (if  any)  for  which  the 
bill  of  sale  was  made  has  been  satisfied  or  discharged, 
order  a  memorandum  of  satisfaction  to  be  written  upon 
a  registered  copy  thereof. 

rare^vS^  11.  No  affidavit  or  record  of  the  Court  shall  be 
ofdocu.  taken  out  of  the  central  office  without  the  order  of 
cenirauffice.  *  J^dge  or  Master,  and  no  subpoena  for  the  production 
E.  s.  c.       of  any  such  document  shall  be  issued. 

April,  1880.  "^ 

Foraas.  12.  Such  Variations  shall  be  made   in  the  forms 

April,  1880.  prescribed  by  or  under  the  Supreme  Court  of  Judi- 
cature Acts,  1873,  1875,  and  1877,  as  are  requisite 
for  giving  effect  to  these  rules. 

The  additional  forms  contained  in  the  schedule 
hereto  shall  be  used  in  or  for  the  purposes  of  the 
central  office,  with  such  variations  as  circumstances 
require. 

The  Masters  may  from  time  to  time  prescribe  the 
use  in  or  for  the  purpose  of  the  central  office  of  such 
modified  or  additional  forms  as  may  be  deemed  ex- 
pedient. 


ORDER   LXI. 

Sittings  and  Vacations. 

1.  The  sittings  of  the  Court  of  Appeal  and  the  sit- 
tings in  London  and  Middlesex  of  the  High  Court  of 
Justice  shall  be  four  in  every  year,  viz.,  the  Michael- 
mas sittings,  the  Hilary  sittings,  the  Easter  sittings, 
and  the  Trinity  sittings. 
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The  Michaelmas  sittings  shall  commence  on  the 
2nd  of  November  and  terminate  on  the  21st  of  Decem- 
ber ;  the  Hilary  sittings  shall  commence  on  the  11th 
of  January  and  terminate  on  the  Wednesday  before 
Easter ;  the  Easter  sittings  shall  commence  on  the 
Tuesday  after  Easter  week  and  terminate  on  the  Fri- 
day beiore  Whitsunday. 

The  Trinity  sittings  shall  commence  on  the  Tuesday 
after  Whitsun  week  and  terminate  on  the  8th  of 
August. 

2.  The  vacations  to  be  observed  in  the  several  courts  Vacations. 
and  offices  of  the  Supreme  Court  shall  be  four  in  every 
year,  viz.,  the  long  vacation,  the  Christmas  vacation, 

the  Easter  vacation,  and  the  Whitsun  vacation. 

The  long  vacation  shall  commence  on  the  10th  of 
August  and  terminate  on  the  24th  of  October.  The 
Christmas  vacation  shall  commence  on  the  24th  of 
December  and  terminate  on  the  6th  of  January. 

The  Easter  vacation  shall  commence  on  Good  Friday 
and  terminate  on  Easter  Tuesday,  and  the  Whitsun 
vacation  shall  commence  on  the  Saturday  before  Whit- 
sunday and  shall  terminate  on  the  Tuesday  after  Whit- 
sunday. 

2a,  The  Easter  vacation  in  the  present  year  shall,  as  J-  s.  c. 
regards  the  offices  of  the  registrars  and  taxing  masters    " 
of  the  Chancery  Division,  commence  on  Good  Friday, 
and  terminate  on  Saturday  the  19th  day  of  April. 

3.  The  days  of  the  commencement  and  termination 
of  each  sitting  and  vacation  shall  be  included  in  such 
sitting  and  vacation  resjpectively. 

4.  The  several  offices  of  the  Supreme  Court  shall  be  close  dayg 
open  on  every  day  of  the  year,  except  Sundays,  Good  ^'^  ^* 
Friday,  Monday  and  Tuesday  in  Easter  week,  Whit 
Monday,  Christmas  Day,  and  the  next  following  work- 
ing day,  and  all  days  appointed  by  proclamation  to  be 
observed  as  days  of  general  fast,  humiliation,  or  thanks- 
giving. 

4a.  The  offices  of  each  district  registrar  of  the  High  pic^'^^^g 
Court  of  Justice  shall  be  open  on  every  day  and  hour  in 
the  year  on  which  the  offices  of  the  registrar  of  the 
County  Court  of  the  place  in  which  the  district  registry 
is  situate  are  required  to  be  kept  open. 

4*.  The  offices  of  the  Supreme  Court  (including  the  f;if*i^*7g 
Judges'  chambers)  shall  close  on  Saturdays  at  two 
o'clock. 
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OfBcehoon. 

A.  9.  C 

April,  1880. 


Whitsun 
vacation  in 
Manchester 
district 
registrj. 
A.  S«  C. 
May,  1880. 

Vacation 
Judges. 


Sittingfs  in 
Tacation. 


ie.  The  office  hours  in  the  several  offices  of  die 
Supreme  Court,  other  than  the  Summons  and  Order, 
Crown  Office,  and  Associates  Departments  of  the 
central  office,  shall  be  from  ten  in  the  forenoon  to  four 
in  the  afternoon,  except  on  Saturday  and  in  vacation, 
when  the  offices  shall  close  at  two  in  the  afternoon.  In 
the  excepted  departments  the  hours  shall  be  from 
eleven  in  the  Ibrenoon  to  five  in  the  afternoon,  except 
on  Saturday  and  in  vacation,  when  the  hours  shall  Be 
from  eleven  in  the  forenoon  to  three  in  the  afternoon. 

4^.  The  office  of  the  district  registry  at  Manchester 
shall  not  be  open  in  any  year  on  the  five  days  next 
following  Whit  Monday. 

5.  Two  of  the  Judges  of  the  High  Court  shall  be 
selected  at  the  commencement  of  each  long  vacation 
for  the  hearing  in  London  or  Middlesex  during  vaca- 
tion of  all  such  applications  as  may  require  to  be 
immediately  or  promptly  heard.  Such  two  Jud^s 
shall  act  as  vacation  Judges  for  one  year  from  their 
appointment  In  the  absence  of  arrangement  between 
the  Judges,  the  two  vacation  Judges  shall  be  the  two 
Judges  last  appointed  (whether  as  Judges  of  the  said 
High  Court  or  of  any  Court  whose  Jurisdiction  is  by 
the  said  Act  transferred  to  the  said  High  Court)  who 
have  not  already  served  as  vacation  Judges  of  any 
such  Court,  and  if  there  shall  not  be  two  Judges  for 
the  time  being  of  the  said  High  Court  who  shall  not 
have  so  served,  then  the  two  vacation  Judges  shall  be 
the  Judge  (if  any)  who  has  not  so  served,  and  the 
senior  Judge  or  Judges  who  has  or  have  so  served 
once  only  according  to  seniority  of  appointment, 
whether  in  the  said  High  Court  or  such  other  Court 
as  aforesaid.  The  Lord  Chancellor  shall  not  be  liable 
to  serve  as  a  vacation  Judge. 

6.  The  vacation  Judges  may  sit  either  separately  or 
together  as  a  Divisional  Court  as  occasion  shall  require, 
and  may  hear  and  dispose  of  all  actions,  matters,  and 
other  business  to  whichever  division  the  same  may  be 
assigned.  No  order  made  by  a  vacation  Judg^  shall 
be  reversed  or  varied  except  by  a  Divisional  Court  or 
the  Court  of  Appeal,  or  a  Judge  thereof,  or  the  Judg« 
who  made  the  order.  Any  other  Judge  of  the 
High  Court  may  sit  in  vacation  for  any  vacation 
Judge. 
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7.  The  yaofttion  Judg^  of  1^  High  Court  may  ^^^^^^ 
dkipose  of  all  actions,  matters,  and  other  business  of  judges. 
an  urgent  nature  during  any  interval  between  the 
sittings  of  any  division  of  the  High  Court  to  which 

saoh  ousiness  may  be  assigned,  although  such  interval 
may  not  be  called  or  known  as  a  vacation. 

On  th^  l8t  of  March  an  urjgent  application  was  made  to  Fry,  J., 
ad  vacation  Judge  (Bacon,  VT  C,  baying  ac^onmed  his  sittings), 
who,  after  some  hesitation  thought  his  powers  under  this  rale  were 
sufficiently  extensive,  and  made  the  order  applied  for.  ( Wilson 
▼.  Watson^  38  L.  T.  380  ;  and  see  also,  as  to  the  power  of  a  Judge 
of  Appeal  in  a  similar  instance,  CKapnum  y.  Retd  .hi>peHy 
Company,  7  Ch.  D.  732.    Sec.  61  of  the  Act  of  1873.) 

8.  The  official  referees  shall  sit  at  least  from  10  a.m.  b.  s.  c. 
to  4  p.m.   on  every  day  during  the  Michaelmas,  ^*^*  ^^^' 
Hilary,   Easter,  and  Trinity  sittings  of  the   High 
Court  of  Justice,  except  on  Saturdays,  during  such 
sittings,  when  they  shall  sit,  at  least,  from  10  a.m.  to 

2  p.no. ;  but  nothing  in  this  rule  shall  prevent  their 
sitting  on  any  other  days. 


ORDER  LXII. 
Exceptions  from  the  Rules. 

1.  Order  LXII.  is  hereby  annuUed,  and  the  fol-  ^j^^^ 
lowing  shall  stand  in  lieu  thereof.  uT 'c*^' 

Subject  to  the  provisions  of  this  order,  nothing  in  April,  isso. 
these  rules  shall  aflPect  the  procedure  or  practice  in 
any  of  the  following  causes  or  matters  :— 

1.  Criminal  proceedings. 

2.  Proceedi^s  on  the  Crown  side  of  the  Queen's 

Bench  Division. 

3.  Proceedings  on  the  Revenue  side  of  the  Ex- 

chequer Division. 

4.  Proceedings  for  Divorce  or  other  Matrimonial 

Causes. 

2.  The  following  rules  of  the  Supreme  Court  shall,  Y^"^^^** 
as  far  as  they  are  applicable,  upply  to  all  civil  pro-  JuiS  to  '^ 
ceedings  on  the  Crown  side  of  the  Queen's  B^ich  p^J^Ji^ 
Division,  and  to  all  proceedings  on  the  Revenue  side  b.  s.  c. 
of  the  Exchequer  Division,  namely,—  ^p'"'  ^^' 

Order  LV.  (Costs). 

Order  LVI.  (Notices  and  papers,  Ac.) 

Order  LVII.  (Time). 

Order  LVIII.  (Appeals). 
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spm^  case.  3^  The  parties  to  any  civil  proceeding  on  the  Crown 
April,  1880.  side  of  the  Queen's  fiench  Division,  or  to  any  pro- 
ceeding on  the  Revenue  side  of  the  Exchequer 
Division,  may,  at  any  time  after  the  proceeding  is 
commenced,  concur  in  stating  any  question  or 
questions  of  law  arisinff  in  the  proceeding  in  the 
rorm  of  a  special  case  for  the  opinion  of  the  Court, 
and  the  provisions  of  Order  XXXIV.  shall,  as  far  as 
they  are  applicable,  apply  to  any  special  case  so 
stated,  as  if  it  had  been  stated  in  an  action. 

bITc"*^**  4.  The  Court  or  a  Judge  may  at  any  time,  and  on 
Apru,  1880.  such  tOHus  as  to  costs  or  otherwise  as  to  the  Court  or 
Judge  may  seem  just,  amend  any  defect  or  error  in 
any  civil  proceeding  on  the  Crown  side  of  the  Queen's 
Bench  Division,  or  in  any  proceeding  on  the  Revenue 
side  of  the  Exchequer  Division,  and  all  such  amend- 
ments may  be  made  as  may  be  necessary  for  the 
purpose  of  determining  the  real  question  or  issue 
raised  by  or  depending  on  the  proceeding. 

Nou-con-  5.  Non-compliance  with  any  rule   of  practice  or 

p^ce  wi  procedure  for  the  time  being  in  force  with  respect  to 
A*rii^i88o  ^^^^  proceedings  on  the  Crown  side  of  the  Queen's 
Bench  Division,  or  to  proceedings  on  the  Revenue 
side  of  the  Exchequer  Division,  shall  not  render  the 
proceedings  void  unless  the  Court  or  a  Judge  so 
direct,  but  the  proceedings  may  be  set  aside  either 
wholly  or  in  part  as  irregular,  or  amended,  or  other- 
wise aealt  with  in  such  manner  and  on  such  terms  as 
the  Court  or  Judge  may  think  fit. 

MaDdamus,  g.  ^OT  the  purposes  of  this  Order,  proceedings  in 
Jaatorind  Mandamus,  Quo  Warranto,  and  Prohibition  shall  be 
rbiSed  deemed  civil  proceedings. 

civil  pro- 
ceedings. » 

XV.  S.  C. 

April,  1880. 

ORDER  LXIII. 

Interpretation  of  Terms. 

1.  The  provisions  of  the  100th  section  of  the  Act 
shall  apply  to  these  rules. 

In  the  construction  of  these  rules,  unless  there  is 

anything  in  the  subject  or  context  repugnant  thereto, 

the  several  words  hereinafter  mentioned  or  referred  to 

shall  have  or  include  the  meanings  following  : — 

Person.  a  Person"  shall  include  a  body  corporate  or  politic ; 

SiSon^  "  Probate  actions"  shall  include  actions  and  other 
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matters  relating*  to  the  grant  or  recall  of  probate 
or  of  letters  of  administration  other  than  common 
form  business ; 

"  Proper  officer"  shall,  unless  and  until  any  rule  to  ^p®' 
the  contrary  is  made,  mean  an  officer  to  oe  ascer-  ^  ^' 
tained  as  follows  : — 

{a,)  Where  any  duty  to  be  discharged  under  the 
Act  or  these  rules  is  a  duty  which  has  heretofore 
been  discharg-ed  by  any  officer,  such  officer  shall 
continue  to  be  the  proper  officer  to  discharge  the 
same; 

(h.)  Where  any  new  duty  is  under  the  Act  or 
these  rules  to  be  discharged,  the  proper  officer  to 
discharge  the  same  shall  be  such  officer,  having 
previously  discharged  analogous  duties,  as  may 
from  time  to  time  be  directed  to  discharge  the 
same,  in  the  case  of  an  officer  of  the  Supreme 
Court,  or  the  High  Court  of  Justice,  or  the  Court 
of  Appeal,  not  attached  to  any  division,  by  the 
Lord  Chancellor,  and  in  the  case  of  an  officer 
attached  to  any  division,  by  the  president  of  the 
division,  and  in  the  case  of  an  officer  attached  to 
any  Judge,  by  such  Judge ; 

^^  The  Act  and  ^*  the  said  Act"  shall  respectively 
mean  the  Supreme  Courtof  Judicature  Act,  1873, 
as  amended  oy  this  Act. 

2.  In  these  rules  the  expression  "  Central  Office"  tionStems 
means  the  Central  Office  of  tne  Supreme  Court  of  Judi-  R.  s.  c. 
cature ;  and  the  expression  "  Master"  means  a  Master    ^  * 
of  the  Supreme  Court  of  Judicature. 

In  the  Supreme  Court  of  Judicature  (Officers)  Act, 
1879,  and  in  Order  LX.,  the  expression  "  officer  of  the 
Supreme  Court"  shall  mean  any  officer  paid  wholly  or 
partly  out  of  public  money  who  is  attached  to  the 
Supreme  Court,  the  High  Court  of  Justice,  or  the  Court 
of  Appeal,  or  to  any  Judge  of  any  of  those  Courts,  and 
is  not  an  officer  attached  to  the  person  of  a  Judge,  and 
removable  by  him  at  pleasure. 

The  term  *' these  rules,"  as  used  in  the  rules  of  the 
Supreme  Court  shall  include  any  rules  made  in  amend- 
ment of  or  addition  to  those  rules. 
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Ord.  LXIV.  Scheme. 


AimtiUiBflr 
of  certaia 
rales  M  to 
enrolment 
of  scheme 
under  SO  ft 
SlViot. 
0.127. 

Mode  of  en- 
rolment  of 
scheme. 


ORDER  LXIV. 

Scheme  unpbr  Railway  Compakie^  Act,  1867. 

1.  Rules  21  to  28,  both  inclusive,  of  the  Order  of 
Court  made  under  the  Railway  Companies  Act,  1867, 
are  hereby  annulled. 

2.  A  scheme  under  the  Railway  Companies  Act, 
1867,  shall  be  enrolled  in  the  Enrolment  Department 
of  the  central  office. 


Conditions  3.  A  scheme  under  that  Act  i^all  not  be  enrolled 
of  MhemSr*  unless  notice  of  the  order  confirming  it  has  at  least 
once  in  every  entire  week,  reckoned  firom  Sunday 
morning  to  Saturday  evening,  which  elapses  between 
the  pronouncing  of  the  order  and  the  expiration  of 
thirty  days  from  the  pronouncing  thereof,  been  in- 
serted in  such  two  newspapers  as  shall  have  been 
f^pointed  by  the  Judge  for  tne  insertion  of  advertise- 
ments under  the  order  made  pursuant  to  that  Act, 
nor  unless  the  newspapers  containiug  those  notices 
are  produced  to  the  proper  officer  when  the  scheme  is 
presented  for  enrolment. 
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PART  I. 
Forms  of  Writs  op  Summons,  &c. 

No-1. 

1 87     .     [Sere  pvi  the  Utter  and  number.]  Title  in  ftdl. 
In  the  EUgh  Court  of  Justice.        Between  A.  B.        Plaintiff, 

Division.  and 

G.  D.  and  E.  F.       Defendants. 
VjCTOBiA,  by  the  grace  of  God,  <fec. 
To  C.  D.  of  in  the  county  of  and  E.  F.  of 

We  command  you,  That  within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  do  cause 
an  appearance  to  be  entered  for  you  in  the  Division  of  Our 

High  Court  of  Justice  in  an  action  at  the  suit  of  A.  B.  ;  and  take 
fiotiee,  that  in  default  of  your  so  doing  the  plaintiff  may  proceed 
therein,  and  judgment  may  be  given  in  your.absence.  Witness,  &c. 
Memorandwm  to  he  svhscrtbed  on  the  writ, 
N3. — This  writ  is  to  be  served  vdthin  {ttpehe)  ctalendar 
months  from  the  date  thereof,  or,  if  renewed,  from 
the  date  of  such  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 
The  defendant  [or  defendants]  may  appear  hereto  by  enter- 
ing an  appearance  [or  appea/rances]  either  personally 
or  by  solicitor  at  the  [  ]  office  at 

Indorsemm^  to  he  made  on  the  torit  he/ore  issue  thereof. 
The  plaintiff's  claim  is  for,  <£e. 

This  writ  was  issued  by  E.  F.,  of  solicitor  for  the  said 

plaintiff,  who  resides  at  ,  or,  this  writ  wi^  issued  by  the 

plaintiff  iu  person,  who  resides  at  [mention  the  city^  town^ 

or  parishy  and  also  the  name  of  the  street  end  wumbm'  of  the 
house  of  the  plaintiff's  residence^  if  any]. 
Indorsement  to  he  made  on  the  ijorit  aftear  service  thereof. 
This  writ  was  served  by  X.  Y.  on  L.  M.   [the  defendant  or  one 
of  the  defendants],  on  Monday^  the  day  of  ,  18    . 

(Signed)  X.  Y. 
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lA. 

Specially  Indorsed  Writy  Order  III.,  Rule.  6. 

1880.  In  the  High  Court  of  Jastice. 

Division.  18  No. 

Between 


and 


Plaintifl^ 
Defendant. 


Victoria,  by  the  grace  of  Gk)d  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to 

of 

in  the  of 

We  command  you,  that  within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause 
an  appearance  to  be  entered  for  you  in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  Hugh  MacCalmont,  Eabl  Cairns,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  in  the  year  of 
Our  Lord  one  thousand  eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date 
and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central  Office,  Royal  Courts 
of  Justice,  London. 

The  plaintiff's  claim  is 

The  following  are  the  particulars  : — 

And  the  sum  of  Z.,  [or  such  sum  as  may  be  allowed 

on  taxation,]  for  costs.  If  the  amount  claimed  is  paid  to  the  plain- 
tiff or  h  solicitor  or  agent  within  four  days  from  the 
service  hereof,  further  proceedings  will  be  stayed. 

This  writ  was  issued  by 
of 

whose  address  for  service  is 
agent     for 
of 
solicitor     for  the  said  plaintiff     who  reside      at 
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This  writ  was  served  by  me  at 
on  the  defendan 

on  the  day  of  ,  18 

Indorsed  the       day  of  ,18 

(Signed) 
(Address) 


iB. 

Writ  for  Issue  from  District  Registry),  ^p«  ^v^* 

In  the  High  Conrt  of  Justice. 

DiyisioDi  18  No. 

(Manchester)  District  Begp^stry. 
Between 

Flaintifl; 
and 

Defendant. 
ViovasiA,  by  the  Grace  of  Gk>d  of  the  United  Kingdom  of  Gnat 
Britain  and  Ireland  Qneen,  Defender  of  the  Faith,  to 

of 

in^  of 

We  command  yon,  that  within  eight  days  after  the  service  of  this 
writ  on  yon,  inclnsive  of  the  day  of  such  service,  you  cause  am 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of 

And  take  noticoi  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  Hugh  MaoCalmont,  Eael  Caibns,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  ih  llie  year  of 
Our  Lord  One  thousand  eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendaT  months 
from  the  date  of  the  last  renewal,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district  must  enter  appearance  at  the  ofiSce  of  the 
registrar  of  that  district.*  «  insert  ad- 

A  defendant  who  neither  resides  nor  carries  on  business  within  *^J***  ^^ 
the  said  district  may  enter  appearance  either  at  the  office  of 
the  said  registrar  or  at  the  Central  Office,  Boyal  Courts  of  Justice, 
London. 

The  pinntiff^s  claim  is 

This  writ  was  issued  by 
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*  This  ad'     whose  address  for  service*  is 
dre«8  rnuBt  .  ^ 

b«withmtheagen*ft>r 
district.  ^f 

soUcitor     for  the  said  plaintiff     who  reside     at 
This  writ  was  served  by  me  at 

on  the  defendant 

on  day  the  day  of  18 

Indorsed  the  day  of  18 

(Signed) 

(Address) 


Ic. 

B.s.c.ApriJ,  Specially  Indorsed  Writ  for  issue  from  District  Registry. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

(Matuihester)  DisUnct  Begistry, 
Between  Plaintiff 

and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the  United  fcagdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Paith,  to 

of 

in  the  of 

We  command  you,  that  within  eight  days  after  the  service  of 
this  wiit  on  you,  inclusive  of  the  day  of  such  service,  you  cause  an 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your  ahsence. 

Witness  Hugh  MaoCalmont,  Eael  Caiens  Lord  High 
Chancellor  of  Great  Britain,  the  day  of  in  the 

year  of  Our  Lord  One  thousand  eight  hundred  and 

j^-jB,.— This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  vrithin  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date 
and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  ahove- 
named  district  must  enter  appearance  at  the  office  of  the  registrar 

•  T      rt.  ad      °^  *^**  district.* 

dress  of  A  defendant  who  neither  resides  nor  carries  on  business  vrithin 

office.  ^^  gg^j^  district  may  enter  appearance  either  at  the  office  of  the 

said  registrar  or  at  the  Central  Office,  Royal  Courts  of  Justice, 

London. 
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The  plaintifirs  claim  is 

The  following  are  the  particulars : — 

And  the  sum  of  ;^  *   »  [o**  such  sum  as  may  be  allowed 

on  taxation,]  for  costs.  If  the'  amount  claimed  is  paid  to  the 
plaintiff  or  h  solicitor  or  agent  within  four  dajs  from  the 
serrice  hereof,  further  proceedings  will  be  stayed. 

This  writ  was  issued  by 
of 

whose  address  for  service*  is  *  This  ad- 

«/*»««  «^«  drew  mu8t 

^gentfor  be  within  the 

of  district, 

solicitor    for  the  said  plaintiff  ,  who  reside  at 

This  writ  was  served  by  me  at 

on  the  defendant 

on  the  day  of  18    « 

Indorsed  the  day  of  18     . 

(Signed) 

(Address) 


No.  2. 


Writ  for  Service  out  of  the  Jurisdictioriy  or  where  Notice  in 
lieu  of  Service  is  to  he  given  oviofthe  Jurisdiction, 

187     .    [Herepvt  the  letter  and  number.'] 
In  the  High  Court  of  Justice.        Between  A.  B.         Plaintiff 
Division.  and 

C.  D.  and  E.  F.      Defendants. 
Victoria,  by  the  Grace  of  Grod,  <fcc. 
To  C.  D.  of 
We  command  you,  C.  D.,  That  within  [here  insert  the  number 
of  days  directed  by  the  Court  or  Judge  ordering  the  service  or 
notice]  after  the  service  of  this  writ  \or  notice  of  this  writ,  as  the 
case  may  he]  on  you,  inclusive  of  the  day  of  such  service,  you  do 
cause  an  appearance  to  be  entered  for  you  in  the  Division 

of  our  High  Court  of  Justice  in  an  action  at  the  suit  of  A.  B. ;  and 
take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence.     RS.C  June, 
Witness,  &c. 

Memoranda  and  Indorsements  as  in  Form  No,  1. 
Indorsement  to  be  made  on  the  ujrit  before  the  issue  thereof 

T  2 
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VS.—TkU  terit  it  to  he  tued  vihtre  fie'  defiifdmtt  or  dlthe 
defendaaU  or  one  or  DKfre  d^MAmt  or  dt/mdaiitt  it  or  On 
out  of  the  jurUdietion. 

See  Ordst  IL ,  Bole  So,  ante. 


^-  ^P^  Specially  indorsed  writ  for  Serviee  «Ktiffike  IitHadietiaH. 

Id  the  High  Conrt  of  Jiulice. 

DiTinon.  18  He. 


ViCTOBU,  b;  the  Qrace  of  God  of  the  Uoited  Kl^dot  «C  GfreM 
BritMO  aad  Irriand  Queen,  Delltnidw  of  the  Ftfth,  to 


*  luRt  So.       ^e  command  joa,  that  within  *  daja  after  aerfice  f 

SIiJSbiI  br    "'  *'"''  ""'  *"'  ^*"''  '""^'""'^  "'  '''•  **•?  "^  ""'''  ""ice,  yon  cauM 
Court  or        an  appearaoce  to  be  entered  for  jon  in  an  actioD  at  the  suit  of 

t  [tiuitic«ot  And  take  notice,  that  in  defaiA  of  ^ooi  BO  doing  tbeplaindff  maj 
l^'a^ed  '"  P"*"^^  therein,  and  judgmeot  may  be  given  in  your  absence. 
loHrt  beie^^       Witnem,  Hdob  MicCAUtoiTT,  Eabi.  CAtBRB,  Lord  High  CtaU- 
"ofnoiiw."  oBllcr  of  Great  BrilsJn,  the  day  of  k  the  jsarof 

oar  Lord,  one  thonaand  eight  hnndrod  and 

N.B.— This  vrit  IB  to  be  eerred  within  trntn  caleikUr  mOnthl 
ftDm  the  date  thereof,  or  if  renewed,  within  six  dalendar  months 
from  the  dale  of  the  bat  renewal,  including  the  day  of  each  date, 
and  not  afterwardH. 

Appearance  ie  to  be  eotered  at  the  Central  Office,  Soyal  Courts 
of  JuB^ce,  London. 

The  plaiBtitrB  claim  ia 

The  following  ace  the  particutara ' — 

And  £  [or  such  mm  as  may  be  allowed  on  taxation] 

VST  ""■  """  *°"'''     ^  '^  amount  olaimed  ia  pSid  to  the  ^Bbtiff    a 
limited  l«r     h     Bolicitor   or  agent    wilhia*  dajl  fiMi  aefvice  t  hereeC 

further  proceedingB  will  he  stayed. 
Thii  writ  WM  tuned  hf 
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^ent    fer 
of 

This  writ  [or  notice  of  this  writ]  was  served  by  me  at 

on  the  defendant 

on  the  day  of  18    . 

Indorsed  the  day  of  18    . 

(Signed) 
(Address) 

N.B. — ^This  writ  is  to  be  nsed  where  the  defendant,  or  jfiU  it]^e 
defendants,  or  one  or  more  defendant  or  defendants,  is  Qr  9^  Q^t 
of  the  jurisdictiop.  When  the  de^ndant  to  be  .served  19  v^i  a 
British  subject,  and  is  not  in  British  dominions,  notice  of  the  writ 
and  not  the  .writ  itftelf  10  4o  -be  fierFed  .upon  hun. 


2b. 

Writ  from  District  Registry  for  SermOfi  out  of  the        B.S.C.  April, 

Jurisdiction* 

j:iiYi^i9?^  ip  Vo. 

iMmehatt^-)  Bittngt  Re^tsi^. 
Between 

Plaintiff 

and 

Defendant. 

VioroBiA,  by  the  Grace  of  God  of  the  United  Kingdom  of 

of 

We  command  yon,  that  within*  4*jiB  ^ft^^^pniicje  (rft  *  Insert  No. 

>ftbis  writ  on  you,  4pclnsive  of  the  cl#y  pf  «ch  service,  you  cause  an  directed  by 
appearance  to  b^  jQpt?r«d  forjoii  in  an  action ^t  the  suit  of  SjSe.^' 

And  take  notice,  that  in  default  of  your  so  doin^  the  pb^l^^     t  If  notice  of 
ini^jP];opeed  therein,  and  judgment  may  be  given  m  your  absence,  writitatobe 

Witness,  Hugh  MacCaimo^^  Eabl  Caiens,  Lord  High  Chan-  hS«  *•  notioi 

,qeU^r,of  .ftreat  Britain,  the  day  of  in  the  year  of  ^^" 

Our  Lord  One  thousand  eight  hundred  and 

-  • 

N.B.— n^iB  writ  is  to  >e  served  ,within  twelve  calendar  mqn^hs 
from  the  date  thereof,  or  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  dfj^, 
and  not  afterwards. 
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A  defendant  who  resides  or  carries  on  business  witUn  the  abo^ 
named  district,  most  enter  appearance  at  the  office  of  the  registrar 

•Insert  ad-    of  that  district.* 

dress  <M 

office.  A  defendant  who  neither  resides  nor  carries  on  business  within 

the  said  district  maj  enter  appearance  either  at  the  ofi&ce  of  the 

said  registrar  or  at  the  Central  Office,  Royal  Conrts  of  Justice, 

London. 

The  plaintiff's  claim  is 

This  writ  was  issued  bj 

of 

•  Thk  ad-      whose  address  for  service*  is 

dress  niiisi 

be  within       agent    for 

the  district.    gQij^jtor    for  the  said  plaintiff    who  reside    at 

This  writ  [or  notice  ni  this  writ]  was  served  bj  me  at 

on  the  defendant 

on  the  day  of  18    . 

Indorsed  the  day  of  18    . 

(Signed) 
(Address) 

N.B. — ^This  writ  is  to  be  used  where  the  defendant,  or  all  the 
defendants,  or  one  or  more  defendant  or  defendants,  is  or  are  out 
of  the  jurisdiction.  Where  the  defendant  to  be  served  is  not  a 
British  subject,  and  is  not  in  British  dominions,  notice  of  the  writ 
and  not  the  writ  itself  is  to  be  served  upon  him. 


2c. 

SpeeiaUy  Indorsed  Writjrom  District  Registry  for 
Service  out  of  the  Jurisdiction, 

In  the  High  Court  of  Justice. 

Division  18  No. 


(Manchester)  District  Registry. 
Between 


and 


Plaintiff, 
Defendants. 


Victoria,  by  the  Grace  of  Grod  of  the  United  Kingdom  of  Ghreat 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to 

of 

in  the  of 


r 
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We  command  you,  that  within*  days  after  service  oft  *  J?**'*  ^^* 

this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause  directed  bj 
an  appearance  to  be  entered  for  you  in  an  action  at  the  suit  of        ^dee  ^^ 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff   J/ i?ttte*to 
may  proceed  therein,  and  judgment  may  be  given  in  your  absence,  be  served. 

Witness  Hugh  MacCalmont,  Eakl  Caibns,  Lord  High  Chan-  "notice  of." 
cellor  of  Great  Britain,  the  day  of  in  the  year 

of  Our  Lord  One  thousand  eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date 
and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above- 
named  district  must  enter  appearance  at  the  office  of  the  registrar 

of  that  district.*  •  I°«»i  »d- 

dress  of 

A  defendant  who  neither  resides  nor  carries  on  business  within  office, 
the  said  district  may  enter  appearance  either  at  the  office  of  the 
said  registrar  or  at  the  Central  Office,  Boyal  Courts  of  Justice, 
London. 

The  plaintiff's  claim  is 

The  following  are  the  particulars : — 

and  £  [or  such  sum  as  may  be  allowed  on  taxation]  for  costs.  *  Insert  No. 

If  the  amount  claimed  be  paid  to  the  plaintiff     or  h      solicitor  or  ^(QiJI^  for 

agent  within*  days  from  servicef  hereof,  further  proceedings  appearance. 

will  be  stayed.  writ  is  to  be 

served,  insert 

This  writ  was  issued  by  here,  **of 

-  .  .  notice." 

^^  ^Thisad- 

whose  address  for  service*  is  dress  most 

.  .  be  witbin 

agent  for  the  district. 

of 

solicitor    for  the  said  plaintiff  ,  who  reside    at 

This  writ  [or  notice  of  this  writ]  was  served  by  me  at 

on  the  defendant 

on  the  day  of  18    . 

Indorsed  the  day  of  18    . 

(Signed) 

(Address) 
N3. — ^This  writ  is  to  be  used  where  the  defendant  or  all  the 
defendants,  or  one  or  more  defimdant  or  defendants,  is  or  are  out 
of  the  jurisdiction.  YHiere  the  person  to  be  served  is  not  a  British 
subject,  and  is  not  in  British  dominions,  notice  of  the  writ  and  not 
the  writ^itself  is  to  be  served  upon  him. 
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No.  3. 

JuriidietimL 

lar    .    IHeref^thekUerandfmnber,] 
Between  A.B.  Plidntifl^ 

and 
CB.,  E.F^  and  O.H.  Defendants. 

To'^.H.,«f 
Take  ootioe,  iiuil  A  JB^  «f  has  oommenoed  mi  aotim 

•gahM*  7on,  iQM.,  in  41m  DinrioB  «f  lier  Mi^ty's  Sdfli 

Court  of  Justice  in  England,  hj  writ  of  that  Comt,  dated  ^^ 

daj  cf  ,  A.B.  18     ;  wfaicli  writ  ia  iDdMaed  as  foHows 

[wpjf  in  ftMihe  imdor9emembt\,  and  jfm  an  raqnioed  wifthki 

days  after  the  receipt  of  this  notice,  inclnsha  lof  the  liaj  •f 

sncAi  rsceipt,  to  defend  the  said  «etion,  hf  canaiog  aa  ja^ppoaiiance 

to  he  entered  for  yon  in  tlie  laid  Court  4eihe  said  jaofcion;  j«idiiii 

default  of  your  so  doing,  the  aaid  A^B.  ■oayprooeed  ithflnin,  .aoi 

B.8.C.  June,  judgment  may  he  given  in  your  ahsence. 

1876.  You  may  appear  to  the  said  writ  hy  entering  an  .appearance 

personally  or  by  your  solicitor  at  the  [  ]  o£5ce  at 

(Signed)        A.B.  of  &c. 

or 
X.Y.  of  &c 

Solicitor  for  A.B. 
In  the  High  Court  of  Justice. 
Division. 
See  Order  II.,  Rule  3a»  ante. 


Sa. 

K.S.C.  April,    Notice  of  Writ  in  lieu  of  Servioe  to  be  given  out  of  the 

Jurisdiction, 

(District  Registry  Form.) 

In  the  High  Ceprt  of  Justice. 

Division.  18  ^o. 

{Manchester)  Dittritt  Btffistry, 
Between 

and 

To 

of 


Fomii  of  Writs  of  Summons,  8fc.  261 

IUdo  notiioe,  ihai  jof 

ha   xiomaenoed  m  actioD  ag^siBt  yoa 

in  Iftie  BiyMon  of  Her 

Majesty's  High  Oourt  jof  Justice  ia  Bnglapd^  by  writ  of  tfiat 
Court,  dated  tKe        day  of  18        ,  which  writ  is 

indorsed  as  follows : — 

Ani  yon  warn  h&Bekij  required  iriAiH  days  after  the  re- 

oiipt  of  this  uotioey  inolwrre  of  the  ^y  of  aooli  moeipt,  to  defend 
this  action  by  causing  an  appearance  to  be  entered  for  you  there- 
to, waA  ia  defaidt  o(jQor  so  doii\g  the  said 
may  prqoeed  Idiereio,  and  judgment  may  be  giTen  ia  yoar  aibieBoe, 

If  yon  reside  or  carry  on  busiDess  within  the  above-naptsd  dia- 

trict,  appearance  is  to  be  entered  at  the  ofiGce  of  the  registrar  for 

that  districtV  •  I"**^  »^- 

dreu  of 

If  you  do  not  either  reside  or  parry  on  business  within  ihvt  dis-  office. 
4riot^  appiMirance  is  to  be  entftred  either  at  the  4>fi|ct  ^  t*kie  said 
n^gusjlyar-or  at  the  Central  Office,  £U>yal  Courts  of  iJiisiioe,X4«indoq. 

KBigned) 

Tins  neftice  was  served  by  me  at 
on  the  defendant 

'On  the  day  of  43    ^ 

Indorsed  the  day  of  18    . 

{Signed) 
(Addres^ 

N.B. — This  notice  is  to  be  used  where  the  person  to  be  aerred 
is  not  a  British  subject,  and  is  not  in  British  Dominions. 


4a. 

Writ  of  Summons  in  Admiralty  Action  in  rem,  B^s.c.  Dec. 

187  [Mere put  the  letter  and  number,] 

In  the  High  Court  of  Justice, 
Admiralty  Division. 

Setveen  AiB^  Plaint^ 
and 
The  owners  of  the 
VicroBiA,  by  t)be  Omoe  df  jQk)d,  Sn, 
To  the  owners  and  parties  kiterested  in  the  ship  or  vessel 
of  the  port  of  {or  cargo,  c§c.,  cw  the  case  may  he]. 

We  command  you,  that  within  eight  days  afber  4be  service  of 
'tldLa  nmt,  inckisvee  (^  the  day  (cf  each  iservice,  you  do^oauae  an 
aippearaooe  io  )be  jenteied  iar  yon  in  Abe  Admindty  Dinsion  K>f 
our    High  Court  jof.Jaeiioe  in  tan  laOtion  of  tbe  soit  «f  A^D. ; 
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and  take  notice  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  Hugh  MacCalmoht,    Babon   Caibns,   Lord  Hi§^ 
Chancellor  of  Great  Britain,  this  day  of  18    . 

Memorandum  to  be  subscribed  on  tke  Writ. 

N.B. — ^This  writ  is  to  be  served  within  (twelve)  calendar  months 

from  the  date  thereof,  or,  if  renewed,  from  the  date 

of  such  renewal,  including  the  day  of  such  date,  and 

not  afterwards. 

The  defendant  {or  defendants)  may  appear  hereto  by  entering 

an  appearance  (or  appearances)  either  personally  or  by  solicitor 

at  the  [  ]  o£Bce  at 

Indorsements  to  be  made  on  the  Writ  btfore  Issue  thereof. 

The  plaintiff's  claim  is  for,  &c. 

This  writ  was  issued  by  E.P.,  of  ,  solicitor  for 

the  said  plaintiff,  who  resides  at  ,  w^  this  writ 

was  issued  by  the  plaintiff  in  person,  who  resides  at 
[mention  the  city^  toum,  or  parish^  and  also  the  nams  of  the  street 
and  number  of  the  house  of  the  plaintiff* s  residence,  if  any.] 

Indorsement  to  be  made  on  the  Writ  after  service  thereof 

This  writ  was  served  by  X.Y.  [here  state  the  mode  in  whiek 
the  service  was  effected,  whether  on  the  owner,  or  on  the  ship, 
cargo,  or  freight,  according  to  Order  IX.,  BuUs  10,  11,  and  12, 
as  the  case  may  he]  on  the 

day  of  18    . 

Signed, 

X.Y. 
See  Order  IT.,  Rule  la,  ante. 


4b. 
E.S.C.  Feb.  Warrant  of  Arrest  in  Admiralty  Action  in  rem, 

1876.  ,     _ 

]  87      [Here  put  the  letter  and  nwiAer.] 

In  the  High  Court  of  Justice, 

Admiralty  Division. 

Between  A.B.,  Plaintiff 

and 

the  Owners  of  the 

VlOTOBlA,  &c. 

To  the  Marshal  of  the  Admiralty  Division  of  Our  High  Coort 

of  Justice,  and  to  all  and  singular  his  substitutes  [or  To  the 

Collector  or  Cdlectors  of  Customs  at  the  Port  of  ]> 


Writ  in  Admiralty  Actions.  ^83 

We  hereby  command  you  to  arrest  the  ship  or  vessel 
of  the  port  of  [and  the  cargo  and  freight^  (&C., 

08  the  ease  may  6e],  and  to  keep  the  same  under  safe  arrest,  until 
yoa  shall  receive  further  orders  from  us. 

^tness,  Hugh    MacjCalmont,    Babon  Cairns,  Lord    High 
Chancellor  of  Great  Britain,thi8  day  of  18    . 

See  Order  V.,  Rule  I  la,  ante. 


4bb. 


Writ  in  Admiralty  Actions  Jvr  Issue  from  District       B.8.C.  April 

Registry. 

In  the  High  Court  of  Justice. 

Division.  18  No.    • 

(Manchester)  District  Registry. 
Between 

Plaintiff 
and 
The  Owners  of  the 

Defendants. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 
owners  and  parties  interested  in  the  ship  or  vessel 
of  the  port  of 

and 
We  command  you,  that  within  eight  days  after  the  service  of 
this  writ,  inclusive  of  the   day  of  such  service,  you  cause  an 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your  absence. 

^tness,  Hugh  MaoCalhont,  Earl  Cairns,  Lord  High 
Chancellor  of  Great  Britain,  this  day  of  in 

the  year  of  Our  Lord  one  thousand  eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof  or  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district  must  enter  appearance  at  the  office  of  the 
registrar  of  that  district.*  •  insert  ad- 

A  defendant  who  neither  resides  nor  carries  on  business  within  ^^  ®^ 
the  said  district  may  enter  appearance  either  at  the  office  of  the 
said  registrar  or  at  the  Central  Office,  Boyal  Courts  of  Justice, 
London. 
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The  plaiatiCBHol^qi  ig  fair 

Thii  wnt  mm  A«roed  hj 
of 

dMMmoft    '''**®  !*ddpeai  for  Mrvice*^  if 
be  within  the  agn^t  for 
dittriet  ^f 

solicitor    for  the  said  plaintiff    who  reside    at 

•  Stiite  mode      This  writ  was  served  hy  me* 
ofserrioe.  ^ 

on  the^  day  of  18 

Indorsed  the  day  of  18    . 

(Signed) 

(Address) 


No.  5. 
Form  of  Memorandum  for  Benefved  Writ. 

In  the  High  Court  of  Jnttiice. 

Division. 

j)etween  A.  B.,  fkaiAifl^ 
and 
C.  D.,  Defendant. 
Seal  renewed  writ  of  summons  in  M$  'fictioii  indorsed  as  fol- 
lows : — 
[Cofif  m^igifnd.unfit  and  the  imdarsemm^J} 


t'lii  mil 


No.  6. 

Mem4)randum  vf  Appearance, 

.137    •    lEfire^tk$kttfir<md,numl)er.l 
High  Court  of  Justice. 
[Chancery]  Division. 

A.  B.  V.  C  B.,  and  Others. 
Stfter.an  appearance  for 
in  this  action. 
Dated  this  -daytJf 

X.T., 

SoKcHor  for  ifhe  defendant. 
•The  place  of  huiSiness  ofX.T.'is 
His  address  for  service  is 

or  \C.  D., 

Defendant  in  person. 


Part  IL  Sect.  L  Q&nercU  Ijidor$emen^s.  S85 

The  address  of  C.  D.  is 

His  address  for  service  is  .] 

Tlie  said  defendant  [requires,  or,  does  not  req^iire]  a  statement 
of  complaint  to  be  filed  and  delivered. 


No.  7. 

(BSrSpia  ike  Umt  md  1tumer.J 
In  tkd  High  Court  of  Jasticfe. 
Qhmw^s  B«ioii  fpr  Oluiaeery,  G.P.,  or,  &e.}  D^ii^htt. 

Between  A.  R,  {dalteieiff, 
and 
C.  D.,.and  £.  F.,  Defendants. 
The  defendant  C.  D.  limits  iLw  defence  to  part  only  of  ^e  pro- 
perty mentioned  in  the  writ  in  ibis  action,  that  is  to  say,  to  the 
close  called  'Hhe  %  field.^* 

O.H., 
Solicitor  {(k  the  sdul  (kfendant  €.  D. 
Mr.  X.  Y.,  pkistiTs  solicitor. 


...^  ...  f. ■  ■■  ..J  .j±.^  -, .  1 .  . 


PART  IL 

BEctioiir  I. 

General  Indorsemeitts. 

In  matters  assigned  ly  ike  84^  Section  of  the  Aci  to  the 

ChUncery  Divisiari. 

1.  Creditor  to  administer  Instate, 

The  plaintifTs  claim  is  as  a  creditor  of  X.  Y.,  of  deceased, 

to  have  the  [real  and]  personal  estate  of  the  said  X.  Y.  ad- 
ministered. The  defendant  O.  V.  is  sued  as  the  administrator  of 
the  said  X.  Y.  [and  the  defendants  E.  F.  and  G.  H.  as  his  co-heirs- 
at-law."! 

3.  Legatee  to  administer  Estate* 

Hie  ^ftintiff^s  claim  is  as  a  legatee  under  the  will  dated  the 

diiy  18    )  of  X.  Y.,  deceased  to  have  the  [real  and] 

perstf&al  estate  of  the  said  X.  Y.  adminiEFtered.     The  defendant 

C.  D.  is  sued  as  the  executor  of  the  said  X.  Y.  [and  the  defendants 

£.  F.  mA  G.  H.  as  his  ddyia^es.] 
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3.  Partnership. 
The  plaintiflTs  claim  is  to  have  an  acconnt  taken  of  the  partner- 
ship dealings  hetween  the  plaintiff  and  defendant  [under  articles 
of  partnership  dated  the  day  of  ],  and  to  have  the 

affairs  of  the  partnership  wound  np. 

4.  By  Mortgagee, 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is  due 

to  him  for  principal,  interest,  and  costs  on  a  mortgage  dated  the 

day  of  made  hetween  [or  &y 

deposit  of  tide  deeds],  and  that  the  mortgage  may  he  enforced  by 

foreclosure  or  sale. 

5.  By  Mortgagor, 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what,  if  any- 
thing, is  due  on  a  mortgage  dated  and  made  hetween 
[parties'ij  and  to  redeem  the  property  comprised  therein. 

6.  Raising  Portions, 
The  plaintiff's  claim  is  that  the  sum  of  Z.,  which  by  an 

indenture  of  settlement  dated  ,  was  provided  for  the  portions 

of  the  younger  children  of  may  be  raised. 

7,  Execution  of  Trusts, 

The  plaintiff's  claim  is  to  have  the  trusts  of  aii  indenture  dated 
and  made  hetween  ,  carried  into 

execution. 

8.   Cancellation  or  Rectification. 

The  plaintiff's  claim  is  to  have  a  deed  dated  and  made 

between  [parties'],  set  aside  or  rectified. 

9.  Specific  Performance, 

The  plaintiff's  claim  is  for  specific  performance  of  an  agreement 
dated  the  day  of  ,  for  the  sale  by  the  plaintiff 

to  the  defendant  of  certain  [freeholdl  hereditaments  at 


Goods  sold. 


Money  lent. 

Several 
demands. 


Section  II. 

Money  Claims  where  no  Special  Indorsement  under 

Order  III,,  Rule  6. 

The  plaintiff's  claim  is  I.  for  the  price  of  goods  sold. 

[This  Form  shaU  suffice  whether  the  claim  he  in  reaped  of 

goods  sold  and  delivered,  or  of  goods  bargained  and  told.] 

The  plaintiff's  claim  is  I.  for  money  lent  {cmd  interest 

The  plaintiff's  claim  is  Z.,  whereof  I.  is  for  the  price 

of  goods  sold,  and  I.  for  money  lei^t,  and  I,  for  interest 


Part  II.  Sect.  II.  Indorsements. 
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The  plaintifTB  claim  is 
The  plaintiff's  claim  is 

]or  0$  the  case  may  he]. 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 

tion. 
The  plaintiff^s  claim  is 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 
The  plaintiff^s  claim  is 

The  plaintifi^s  claim  is 
defendant  as  a  banker. 
The  plaintiff's  claim  is 


I.  for  arrears  of  rent.  "BaxA. 

I.  for  arrears  of  salary  as  a  clerk  Salary,  &c. 

I.  for  interest  upon  money  lent.       Interest. 

I.  for  a  general  average  contribu-  General 

average. 

I.  for  freight  and  demurrage.  ^^^»^*» *^» 

I.  for  lighterage. 

Z.  for  market  tolls  and  stallage.       Tolls. 
h  for  penalties  under  the  Statute.  Penalties. 


I.  for  money  deposited  with  the  Bankers* 

balance. 


I.  for  fees   for  work  done  \amd  Fees,  Ac.  as 
I.  money  expended]  as  a  solicitor. 
The  plaintiff's  claim  is  I.  for  commission  earned  as  [staie  Commission. 

character  as  auctioneerf  cotton  hrdker^  <§c.] 


I.  for  medical  attendance. 


Medical  at- 
tendance, &c. 
I.  for  a  return  of  premiums  paid  Betnm  of 

premium. 

I.  for  the  warehousing  of  goods.     WArehouse 

I.  for  the  carriage  of  goods  by  rail-  carriage  of 

goods. 

I.  for  the  use  and  occupation  of  a  Use  and  oc- 

oapation  of 
houses. 

Hire  of 
goods. 

Work  done. 
Board  and 
lodging. 

Schooling. 


The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
upon  policies  of  insurance. 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
way. 

The  plaintiff's  claim  is 
honse. 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
tion  of  X.  Y. 

The  plaintiff's  claim  is 
dant  as  solicitor  \orfa4itor,  or  collector,  or,  dsc]  of  the  plaintiff. 

The  plaintiff's  claim  is  .1.  for  fees  received  by  the  defen-  ^^  of 

dant  under  colour  of  the  office  of 

The  plaintiff's  claim  is  I.  for  a  return  of  money  over-  Money  over- 


Z.  for  the  hire  of  [fwrniture]. 
I.  for  work  done  as  a  surveyor. 
I.  for  board  and  lodging. 
I.  for  the  board,  lodging,  and  tul 


I.  for  money  received  by  the  defen-  ^?°^  ^^' 


charged  for  the  carriage  of  goods  by  railway. 


paid. 


The  plaintiff's  claim  is  /.  for  a  return  of  fees  overcharged 

by  the  defendant  as 

The  plaintiff^s  claim  is  I.  for  a  return  of  money  deposited  Beturn  of 

with  the  defendant  as  stakeholder.  stakeholder. 

The  plaintiff's  claim  is  I,    for  money  entrusted  to  the  Money  won 

defendant  as  stakeholder,  and  become  payable  to  plaintiff.  holder.    ^ 

The  plaintiff^s  claim  is  /.  for  a  return  of  money  entrusted  Money  on- 

to the  defendant  as  agent  of  the  plaintiff.  ^^  ^ 

The  plaintiff's  claim  is  I.  for  a  return  of  money  obtained  Money  ob- 

from  the  plaintiff  by  fraud.  \^^l  ^^ 


2m  Append  A.     PaH  11.  8ee6.  II. 

b  ^tak^       The  plaintiTs  olAim  m  I,  for  a  xtitwrti  of  iBMie^  paid  to 

t^  defendant  by  ndatake. 
^T^^L      "^^  plaintiTs  claim  is  I,  for  a  refnitk  of  moaej  paid  to 

»tton  wMdi   the  deitdndaai  for  [to^rib  to  he  d(yke,  left  ^kndtm^  <ft,ahiUiohe 

takeit  ¥pt  not  Uiken  up^  or^  <&«*] 
The  plaintifiTs  claim  is  ^  for  a  retmn  of  money  paid  at  a 

deposit  upon  shares  to  be  attotted^ 
Mon^  paid       The  plaintift's  dakn  is  2.  for  money  paid  Ipr  tibna  dsfeli- 

Bent  paid.        The  plaint^s  daim  is  I.  for  money  paid  fdr  rcint>  das  by 

the  defendant. 
Money  paid       Jh^  plaifcit»£rs  claim  ia  I,  upon  a  bill  of  exebange  acc«pted 

dation  bin.     \pr  indor9ed\  for  the  defendant's  accommodation. 
Cctttribotton     The  plaintiff's  claim  i»  Z.  for  a  oonteibntios  in  leapeet  of 

J  mMAj.      mougy  paid  by  the  plaintiff  aa  surety. 

Byoo-dibtor*     The  plaintiff's  elaim  is  I,  for  a  oonAribotion  hi  respect  of 

joint  debt  of  the  plaintiff  and  the  defendant,  paid  by  tiie  plaintiC 

Sr^k^^       The  plaintiff's  elaila  is  I,  for  money  paid  for  eaBs  npon 

shares,  against  which  the  defendant  was  beaMd  to  indoonify  the 

plaintiff. 

Mraajpaf-       The  plaintiff's  oltdm  is  L  for  money  parabW  imdsr  an 

able  ondor  ^'  t  r  , 

award.  awMXi. 

Life  poNey.        The  plaintiff's  claim  is  I,  upon  a  policy  of  iDsurance  upon 

the  life  of  X.  r.,  deceased. 
Money  bond.     The  plaintiff's  claim  is  I,  npon  a  bond  to  secure  payment 

of  1,0002.,  asd  interest 
Foreign  The  plaintiff^s  claim  is  I  npon  a  judgment  of  the 

judgment.      ^^^^  ^^  ^  Empire  of  Bussia. 

Bills  of  ex-        The  plaintiff's  daim  is  2.  upon  a  cheque  draiwn    by  the 

ehu>se.&e.    defendant. 

The  plainfiff^s  claim  is  Z.  upon  a  bill  df  eizdiiuigie  aceepted 

[or  drawn  or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  I.  upon  a  promisAory  note  made 

lor  indorsedj  by  the  defendant. 

The  plaintiff's  claim  ia  I,  against  the  defetkdaolt  A.  B.  as 

acceptor,  and  against  the  defendant  C.  D.  as  drawer  [or  tndorserj 
of  a  bill  of  exchange. 
Surety.  The  plaintiff's  claim  is  L  against  the  defendant  as  smety 

for  tin  price  of  goods  sold. 

The  plaintiff's  claim  is  L  against  the  defendant  A.  B.  as 

principal,  and  against  the  defendant  C.  D.  as  surety,  for  tiie  price 
of  goods  sold  [or  arrears  cfrefU^  or  for  moTteylent,  or  far  numey 
received  hy  the  defendaiU  A.  B,  as  traveller  for  the  plttimtiffs, 
or,  <&c.] 
Dtl  eredere       The  plaintiff's  claim  is  L  against  the  defendant  as  a  <2« 

*^^^^  credere  agent  for  the  price  of  goods  soU  [or  as  losses  %tnder  a 

policy]. 
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The  plaintiff's  daim  k  2.  for  calls  upon  shares.                 C^^- 

The  plaintiff's  claim  is  I.  for  crops,  tillage,  manare  [or  <m  Waygoing 

t\e  ease  nay  he]  left  by  the  defendant  as  out-going  tenant  of  a  ^^^*     ' 

farm. 


Sectioij  III. 

Indorsement  for  Costs,  ^e.  [add  to  the  above  Forms], 

And  I.  for  costs ;  and  if  the  amount  claimed 

be  paid  to  the  plaintiff  or  his  solicitor  within  four  days  [or  if 
the  vjrit  is  to  be  served  out  of  the  jurisdiction,  or  notice  «i  Ueu 
of  service  allowed,  insert  the  time  for  compearance  Umited  by  the 
order]  from  the  service  hereof,  further  proceedings  will  be  stayed. 


Section    IV. 

Damages  and  other  Claims, 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  Agent,  &c. 
employ  the  plaintiff  as  traveller. 

The  plaintifi^s  claim  is  for  damages   for  wrongful  dismissal 
from  the  defendant's  employment  as  traveller  [and  I. 

for  arrears  of  wages]. 

The  plain  tifi^s  claim  is  for  damages  for  the  defendant's  wrong- 
fully quitting  the  plaintiff's  employment  as  manager. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as  factor 
\pr^  cfec]  of  the  plaintiff  [and  I.  for  mmiey  received 

as  factor,  i&c.] 

The  plaintiff's  claim  is  for  damages  for  breach  of  the  terms  of  Apprentices, 
a  deed  of  apprenticeship  of  X.  Y.  to  the  defendant  [or  plaintijf]. 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with  the  Arbitration, 
award  of  X.  Y. 

The  plaintiff's  claim  is  for  damages  for  assault   [and  false  Assault,  Ac 
imprisonment,  and  for  maliciovs  prosecution]. 

The  plaintiff's  claim  is  for  damages  for  assault  and  felse  im-  By  husband 
prisonment  of  the  plaintiff  0.  D. 

The  plaintiff's  claim  is  for  damages  for  assault  by  the  defendant  Against  hus- 

C.  D.  wife. 

The  plaintiff^  s  claim  is  for  damages  for  injury  by  the  defend-  Solicitor, 
ant's  negligence  as  solicitor  of  the  plaintiff. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  cus-  Bailnjent. 
tody  of  goods  [and  for  wrongfuUy  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  keep-  Pledge, 
ing  of  goods  pawned  [and  for  wrongfully  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  cus-  Hire. 

U 
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Banker. 
BiU. 
Bond. 
Carrier. 


Charter- 
party. 

Claim  for 
return  of 
goods; 
damages. 

Damages  for 
depriving  of 
goods. 

Defamation. 

Distress. 
Keplevin. 

Wrongful 
distress. 


Ejectment. 


To  establish 
title  and 
recover 
rents. 

Dower. 
Fishery. 


Fraud. 


Guarantee. 


tody  of  liimitaTe  lent  on  hire  [or  a  carriage  leni\  [and  for  wrong- 
fvUy,  dc] 

The  plaintiff's  claim  is  for  damages  for  wrongfnllj  neglecting 
[or  reftmng"]  to  pay  the  plaintiff's  cheque. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract  to 
accept  the  plaintiff's  drafts. 

The  plaintiff's  claim  is  npon  a  bond  conditioned  not  to  carry 
on  the  trade  of  a 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the 
plaintiff' p  goods  by  railway. 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the 
plaintiff  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of  charter-party 
of  ship  [Mary], 

The  plaintiff's  claim  is  for  return  of  household  furniture,   or, 
&c.,  or  their  value,  and  for  damages  for  detaining  the  same. 

The  plaintiff's   claim  is  for  wrongfully  depriving  plaintiff  of 
goods,  household  furniture,  &c. 

The  plaintiff's  claim  is  for  damages  for  libel. 

The  plaintiff's  claim  is  for  damages  for  slander. 

The  plaintiff's  claim  is  in  replevin  for  goods  wrongfully  dis- 
trained. 

The  plaintiff's  claim  is  for  damages  for  improperly  distraining. 

[This  Form  shaU  he  sufficient  whether  the  distress  com- 

plained  of  he  wrongfvl  or  excessive,  or  irregtdar^   and 

whether  the  claim  he  for  damages  ovdy^  or  for  double 

value.] 

The  plaintiff's  claim  is  to  recover  possession  of  a  house.  No.       , 
in  street,  or  of  a  farm  called  Blackacre,  situate  in  the  parish 

of  in  the  county  of 

The  plaintiff's  claim  is  to  establish  his  title  to  [here  describe 
property^  and  to  recover  the  rents  thereof. 

[The  tux> previous  Forms  may  he  combined.'] 

The  plaintiff's  claim  is  for  dower. 

The  plaintiff's  claim  is  for  damages  for  infringement  of  the 
plaintiff's  right  of  fishing. 

The  plaintifi's  claim  is  for  damages  for  fraudulent  misrepresenta- 
tion on  the  sale  of  a  horse  [or  a  hu^siness,  or  shares,  or,  dhc] 

The  plain  tiffs  claim  is  for  damages  for  fraudulent  misrepreeenta- 
tion  of  the  credit  of  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  of 
guarantee  for  A.  B. 
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The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
indemnify  the  plaintiff  as  the  defendant's  agent  to  distrain. 

The  plaintiff^s  claim  is  for  a  loss  under  a  policy  upon  the  ship  Insurance, 
"^yal  Charter,"  and  freight  or  cargo  \or  for  return  of  pre- 

[Tki$  Form  shall  he  sufficient  whether  the  loss  claimed  be 

total  or  partial.] 

The  plaintiff^s  claim  is  for  a  loss  under  a  policy  of  fire  insurance  Fire  intor- 

upon  house  and  furniture.  "^^' 

The  plaintiff^s  claim  is  for  damages  for  breach  of  a  contract  to 

insure  a  house. 

The  plaintiff's  claim  is  for  damaires  for  breach  of  contract  to  I^apdlord 
,  ,  .  .  °  and  tenant, 

keep  a  house  m  repair. 

The  plaintiff^ s  claim  is  for  damages  for  breaches  of  covenants 
contained  in  a  lease  of  a  farm. 

The  plamtiff 8  claim  is  for  damages  for  iDJmr  to  the  plaintiff  ^^ 

from  the  defendant's  negh'gence  as  a  medical  man. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  defendant's  Mischievous 
.  animal, 

dog. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  Negligence. 
[or,  if  by  husband  and  wife^  to  the  plaintiffs  CD.]  by  the  negli- 
gent driving  of  the  defendant  or  his  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 
while  a  passanger  on  the  defendant's  railway  by  the  negligence  of 
the  defendant's  servants. 

The  plaintiff^s  claim  is  for  damages  for  injury  to  the  plaintiff  at 

the  defendant's  railway  station,  from  the  defective  condition  of  the 

station. 

The  plaintiff's  claim  is  as  executor  of  A.  B.  deceased,   for  Lord  Camp- 

bell's  Act 
damages  for  the  death  of  the  said  A.  B.,  from  injuries  received 

while  a  passenger  on  the  defendant's  railway,  by  the  negligence  of 

the  defendant's  servants. 

The  plaintifi^s  claim  is  for  damages  for  breach  of  promise  of  ^J^ii^^^ 
marriage. 

The  plaintiff's  claim  is  in  quare  impedit  for  dS*'^^  inipe- 

The  plaintiff's  claim  is  for  damages  for  the  seduction  of  the  Seduction, 
plaintiff's  daughter. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract  to  Sale  of  goods, 
accept  and  pay  for  goods. 

The  plaintiff's  claim  is  for  damages  for  non-delivery  \or  short 
delivery,  or  defective  quality,  or  other  breach  of  contract  of  sale] 
of  cotton  [or^  &c!\ 

The  plaintiff's  claim  is  for  damages  for  breach  of  warranty  of  a 
horse. 

The  plaintiff^s  claim  is  for  damages  for  breach  of  a  contract  to  Sale  of  land. 
sell  [or  purchase]  land. 
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Tre»pM8to 
land. 


Support. 

W«T. 


Water- 
course,  Ac. 


Pasture. 


Light. 

Sporting. 

Patent. 

Copyright. 

Trade  mark. 
Work. 


Nuisance. 


The  plaintiff's  claim  is  for  damages  for  breach  oi  a  contract  to 
let  [or  take]  a  boose. 

The  plaintiff's  claim  is  for  damages  fbr  breach  of  a  contract  to 
sell  [or  purehaae]  the  lease,  with  goodwill,  fixtures,  and  stock  in 
trade  of  a  pnblic-honse. 

Hie  phtintiff^s  claim  is  for  damages  for  breach  of  covenant  for 
title  [or  for  quiet  enjoymeni^  or^  dke!\  in  a  convejance  of  land. 

The  plaintiff's  claim  is  fbr  damages  fbr  wrongfallj  entering  tibe 
plaintiff's  land  and  drawing  water  from  his  well  [or  cwtting  his 
gr<U8f  orpvUing  down  his  timber ^  orpidling  down  his  fences,  or 
removing  his  gate^  or  using  his  road  orpath^  or  crossing  his  field 
or  depositing  sand  there^  or  carrying  away  gravel  from  thence, 
or  carrying  away  stones  from  his  river]. 

The  plaintiff's  claim  is  for  damages  for  wrongfdllj  taking  away 
the  support  of  plaintiffs  land  [or  house^  or  mine]. 

The  plaintifPs  claim  is  fbr  damages  for  wrongfnUj  obstmcting 
a  way  [public  highway  or  a  private  way]. 

The  plaintiff's  claim  is  for  damages  for  wrongfollj  diverting  \ar 
obitructingj  or  polluting  or  diverting  water  from]  a  waterconrse. 

The  plaintifi^s  claim  is  for  damages  for  wrongfiillj  discharging 
water  upon  the  plaintiff's  land  [or  into  the  plaintiff* s  mine]. 

The  plaintiff's  claim  is  fbr  damages  for  wrongfully  obstmcting 
the  plaintiff's  use  of  a  well. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the 
plaintiff^B  right  of  pasture. 

[This  Form  shall  be  sufficient  whatever  the  nature  of  the 
to  pasture  be\. 

The  plaintiff's  claim  is  for  damages  for  obstructing  the  access 
of  light  to  plaintiff's  house. 

The  plaintiff's  claim  is  for  damages  fur  the  infringement  of  the 
plaintiff's  right  of  sporting. 

The  plaintiff's  claim  is  for  damages  for  the  infring^nent  of  the 
plaintiff's  patent. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the 
plaintiff's  copyright. 

The  plaintiff^s  claim  is  for  damages  for  wrongfblly  using  [or 
imitating]  the  plaintiff's  trade  mark. 

The  plaintiff^s  claim  is  for  damages  for  breach  of  a  contract  to 
build  a  ship  [or  to  repair  a  house^  dkc] 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
employ  the  plaintiff  to  build  a  ship,  <S;c. 

The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops, 
&c.,  caused  by  noxious  vapours  fhmi  the  defendants  factoiy, 
[or^  dhc] 

The  plaintiff's  claim  is  for  damages  from  nuisance  by  noise  from 
the  defendant's  works  [or  stables^  or,  dhc] 


Part  11.  Sect.  V,  Proiate.  293 

The  plaintiflTs  claim  is  for  damages  ior  loss  of  the  plaintiflTs  Innkeeper, 
goods  in  the  defendant's  inn. 
Add  to  Indorsement : — 

And  for  a  mandamuSL  Mandamua. 

Add  to  Indorsement : — 

And  for  an  injonction.  Ii\jimetioii. 

[Add  to  Indor»eme>iU  where  daim  is  to  kmd,  or  to  eitabJish 

title,  or  both.] 
And  for  mesne  profits.  Mesne 

And  for  an  account  of  rents  or  arrears  of  rent.  Arrer-* 

And  for  breach  of  covenant  for  [re^irs],  rent. 

Breach  of 


Arrears  of 
rent. 

Breach  of 
covenant. 


Section  V. 
Probate. 

1.  By  an  executor  or  legatee  propovnding  a  will  in  solemn 
form. 

The  plaintiff  claims  to  be  executor  oi  the  last  will  dated  the 
day  of  ofC.W.,  late  of 

Grentleman,  deceased,  who  died  on  the 

day  of  and  to 

have  the  said  will  established.     This  writ  is  issued  against 

you  as  one  of  the  next  of  kin  of  the  said  deceased  [or  as  the  oaee 

may  (ej. 

2.  By  an  executor  or  legatee  of  a  former  tdi'Z^  or  a  next  ofhin, 
of  the  deceased  seeking  to  obtain  the  refiocation  of  a  Probate 
granted  in  common  form. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the 
day  of  ofC.D„lateof 

Gentleman,  deceased,  who  died  on  the 
day  of  and  to 

have    the  probate  of  a  pretended    will  of   the  said  deceased 
dated  the  day  of  revoked.    This  writ  is 

issued  against  you  as  the  executor  of  the  said  pretended  will  [or 
as  the  case  may  be]. 

3*  By  an  executor  or  legatee  of  a  wUl  when  letters  of  ad- 
ministration  have  been  granted  ctsin  an  intestacy. 

The  plaintiff  claims  to  be  executor  of  the  last  will  of  C.  D., 
late  of  Gentleman,  deceased,  who  died 

on  the  day  of 

dated  the  day  of 

The  plaintiff  claims  that  the  grsmt  of  letters  of  administration 
of  the  personal  estate  of  the  said  deceased  obtained  by  you  idiould 
be  reToked,  and  probate  of  the  said  will  granted  to  him. 
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4.  By  a  person  daiming  a  grant  of  adminUtration  as  a  next 
of  kin  of  the  deceased,  but  whose  interest  as  next  of  kin  ii 
disputed. 

The  plaintifif  claims  to  be  the  brother  and  dole  next  of  kin  of 
C.  D.  of  Gentleman,  deceased,  who  died  on  the 

day  of  intestate,  and  to  have 

as  such  a  grant  of  administration  to  the  personal  estate  of  the  said 
intestate.  This  writ  is  issued  against  you  because  you  have 
entered  a  caveat,  and  have  alleged  that  you  are  the  sole  next  of 
kin  of  the  deceased  \pr  as  the  case  may  he\ 


Section  VI. 

Admiralty, 

\ .  Damage  to  vessel  by  collision. 

The  plaintiffs  as  owners  of  the  vessel  "  Mary,*'  of  the  port  of 
claim  1,000Z.  against  the  brig  or  vessel  "  Jane  **  for 
damage  occasioned  by  a  collision,  which  took  place  in  the  North 
Bea  in  the  month  of  May  last. 

2.  Damage  to  cargo  hy  collision. 

The  plaintiffs  as  owners  of  the  cargo  laden  on  board  the  vessel 
"  Mary,*'  of  the  port  of  ,  claim  I.  against  the 

vessel  "Jane,"  for  damage  done  to  the  said  cargo  in  a  collision  in 
the  North  Sea  in  the  month  of  May  last. 

[The  two  previous  Forms  may  he  combined. 1 

3.  Damage  to  cargo  otherwise. 

The  plaintiff  as  owner  of  goods  laden  on  board  the  vessel 
"  Mary,"  on  a  voyage  from  Lisbon  to  England,  claims  from  the 
owner  of  the  said  vessel  I.  for  damage  done  to  the  said 

goods  during  such  voyage. 

4.  In  causes  of  possession. 

The  plaintiff  as  sole  owner  of  the  vessel "  Mary,'*  of  the  port 
of  claims  to  have  possession  decreed  to  him  of  the  said 

vessel. 

5.  The  plaintiff  claims  possession  of  the  vessel  "  Mary,"  of  the 
port  of  ,  as  owner  of  48-64th  shares  of  the  said 
vessel,  against  C.  D.,  owner  of  16-64th  shares  of  the  said  vessel. 

6.  The  plaintiff  as  part  owner  of  the  vessel  "Mary,"  claims 
against  C.  D.,  part  owner  and  his  shares  in  the  said  vessel  I. 
as  part  of  the  earnings  of  the  said  vessel  due  to  plaintiff. 

7.  The  plaintiff  as  owner  of  48-64th  shares  of  the  vessel 
'^Mary,"  of  the  port  of  ,  claims  possession  of  the  said 
brig  as  against  C.  D.,  the  master  thereof. 
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8.  The  plaintiff  under  a  mortgage,  dated  tlie  daj  of 

,  claims  against  the  vessel  "  Mary/'  Z.,  being  the 

amoont  of  his  mortgage  thereon,  and  I.  for  interest. 

9.  The  plaintiff  as  assignee  of  a  bottomry  bond,  dated  the 

day  of  and  grafted  by  CD.  as  master  of  the  vessel 

"  Mary,"  of  the  port  of  ,  to  A.B.,  at  St.  Thomas's,  in 

the  West  Indies,  claims  I.  against  the  vessel  '*Mary,"  and 

tne  cargo  laden  thereon. 

10.  By  apart  owner  of  a  veMsel. 

The  plaintiff  as  owner  of  24-64th  shares  of  the  vessel  "  Maiy," 

being  dissatisfied  with  the  management  of  the  said  vessel  by  his 

co-owners,  claims  that  his  co-owners  shall  give  him  a  bond  in 

L  {or  the  value  of  the  plaintiff's  said  shares  in  the  said 

vesseL 

11.  The  plaintiff  as  owners  of  the  derelict  vessel  "  Mary,"  of 
the  port  of  -,  claim  to  be  put  in  possession  of 
the  said  vessel  and  her  cargo. 

12.  By  salvors. 

The  plaintiffs  as  the  owners,  master,  and  crew  of  the  vessel 
"  Caroline,"  of  the  port  of  ,  claim  the  sum  of  I. 

for  salvage  services  performed  by  them  to  the  vessel  "  Mary,"  off 
the  Groodwin  Sands,  on  the  day  of 

13.  Claim  for  towage. 

The  plaintiffs  as  owners  of  the  steam-tug  "  Jane,"  of  the  port  of 
,  claim  I.  for  towage  services  performed  by  the 

said  steam-tug  to  the  vessel "  Mary"  on  the  day  of 

14.  SeamerCs  wages. 

The  plainti£b,  as  seamen  on  board  the  vessel  "Mary,"  claim 
I.  for  wages  due  to  them,  as  follows :  (1),  the  mate,  30/.  for 
two  months'  wages  from  the  day  of 

15.  ^or  necessa/ries. 

The  plaintiffs  claim  l.  for  necessaries  supplied  to  the  vessel 

"  Mary,"  at  the  port  of  Newcastle-ourTyne,  delivered  on  the 
day  of  and  the  day  of 


Section  VII. 

Special  Indorsements  under  Order  III,y  Rule  6. 

1.  The  plaintiff's  claim  is  for  the-  price  of  goods  sold.     The  fol- 
lowing are  the  particulars : — 
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1873 — 3l8t  December. — 

fiakoce  of  acccNint  for  butcher's  meat    £   9,    d. 

tothisdtte 35  10    0 

1874^1st  January  to  3l8t  March. — 

Batcher's  meat  supplied  ..       .    74    5    0 

109  15    0 
1874— IstFebruarjr.—Paid.  .    45    0    0 

Balance  due    .  •    £64  15    0 

2.  The  plaintifPs  claim  is  against  the  defendant  A.  B.  as  prin- 
cipal, and  against  the  def<mdant  C.  D.  w  surety,  for  the  price  of 
goods  sold  to  A.  B,    T^^  following  are  the  particulajs  :— 

1874— 2nd  Febmaij.  Guarantee  by  C  D.  of  the  price  of 
woollen  goods,  to  be  supplied  to  A.  B. 

£   «.    d. 
2nd  February— To  goods      .  .    47  15    0 

3rd  March— To  goods  .  .  .  .  105  14  0 
17th  March— To  goods  .  .  .  14  12  0 
5th  April— To  goods    ....    34    0    0 

£202    1    0 

3.  The  plaintiff's  claim  is  against  the  defendant,  as  maker  of  a 
promissory  note.    The  following  are  the  particulars : — 

Promissory  note  for  250Z.,  dated  Ist  January,  1874,  made  by 
defendant,  payable  four  months  after  date. 

Principal        ....    2502. 
Interest         .        •        *        . 

4.  The  plaintiff's  claim  is  against  the  defendant  A.  B.  as 
acceptor,  and  against  the  defendant  C.  D.  as  drawer,  of  a  bill 
of  exchange.    The  following  are  the  particulars  :— 

BiU  of  exchange  for  600?.,  dated  1st  January,  1874,  drawn  by 
defendant  C.  D.  upon  and  accepted  by  drfendant  A.  B.,  payable 
three  months  after  date. 

Principal        ....    5002. 

Interest  .... 

5.  The  plaintiff's  claim  is  for  principal  and  interest  due  upon 
a  bond.    The  following  are  the  particulars : — 

Bond  dated  1st  January,  1873.  Condition  for  payment  of  1002. 
on  the  26th  December,  1873. 

Principal  due  ....    502. 
Interest   «...        * 

6.  The  plaintiff's  claim  is  for  principal  and  interest  due  under 
a  covenant.    The  following  are  the  particulars : — 

Peed  dated  coTenant  to  pay  1002.  and  interest. 

Principal  due  ....    802, 
Interest  .        .       .        «        • 
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Section  VIII. 
Indorsements  of  Character  of  Parlies. 

The  plaintiff*8  claim  is  as  executor  \(yr  adndnUtrator]  of  C.  D.,  Executors. 
deceased,  for,  ^c. 

The  plaintiff's  claim  is  against  tiie  defiandant  A.  B.,  as  exe- 
cutor [oTf  dkc.l  of  C.  D.,  deceased,  for,  dkc. 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  execu- 
tor of  X.T.,  deceased,  and  against  the  defendant  CD.,  in  his 
personal  capacity,  for,  &c. 

The  claim  of  the  phdntiff  0.  D.  is  at  executrix  of  X.  Y.,  de-  ^ii^^""* 
censed,  and  the  claim  of  the  plaintiff  A.  B.  as  her  hushand,  for     executrix. 

The  claim  of  the  plaintiff  is  against  the  defendant  C.  D.,  as  ^gjjjjj*"*" 
executrix  of  the  defendant  C.  D.,  deceased,  and  against  the  de-  wife,  execu- 
fondant  A.  B.,  as  her  husband,  for 

The  plaintiff's  claim  is  as  trustee  under  the  bankroptcj  of  Jj^J^  Jj 
A.  B.,  for 

The  plaintiff's  claim  is  against  the  defendant  as  trustee  under 
the  bankruptcy  of  A.  B.,  for 

The  plaintiff's  claim  is  as  [or  the  plaintiff^a  dcdm  is  aganiat  Trustees. 
the  defendant  as]  trustee  under  the  will  of  A.  B.  [or  under  the 
settlement  upon  the  marriage  of  A^B.  and  X.  Y.,  his  mfe]. 

The  plaintiff's  claim  is  as  public  oflBcer  of  the  Bank,  for    ^*>Wc 

The  plaintiff 's  claim  is  against  the  defendant  as  public  officer 
of  the  Bank,  for 

The  plaintiff's  claim  is  against  the  de&ndant  A.  B.  as  principal 
and  against  the  defendant  C.  D.  as  public  officer  of  the  Bank, 

as  surety,  for 

The  plaintiff's  claim  is  against  the  defendant  as  beir-at-law  of  Heir  and 
A.  B.,  deceased.  *  **** 

The  plaintiff's  claim  is  against  the  defendant  C.  D.  as  heir-at- 
law,  and  against  the  defendant  E.  F.  as  devisee  of  lands  under  the 
win  of  A.  B. 

The  plaintiff's  claim  is  as  well  for  the  Queen  as  for  himself,  for  Q^jj  ^™ 
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NOTICES,  &c. 
Form  1. 

Notice  by  Defendant  to  Third  Party. 

187     .     {Here  put  the  letter  and  number.) 
Notice  filed  187    . 

In  the  High  Court. 
Queen's  Bench  Division. 

Between  A.  B.,  Plainti£^ 
and 
C.  D.,  Defendant. 
To  Mr.  X.  Y. 

Take  notice,  that  this  action  has  been  brought  bj  the  plaintiff 
against  the  defendant  [as  surety  for  M.  N.,  upon  a  bond  condi- 
tioned for  payment  of  2,000^  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  you  to 
the  extent  of  one-half  of  any  sum  which  the  plaintiff  may  recover 
against  him,  on  the  ground  that  you  are  [his  co-surety  under  the 
said  bond,  or^  also  surety  for  the  said  M.  N.,  in  reject  of  the  said 
matter,  under  another  bond  made  by  you  in  favour  of  the  said 
plainti£^  dated  the  day  of  ,  a.d.  ].] 

Or  [as  acceptor  of  a  bill  of  exchange  for  500Z.,  dated  the 
day  of  ,  A.D.  ,  drawn  by  you  before  and  accepted 

by  the  defendant,  and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
under  the  said  bill,  on  the  ground  that  it  was  accepted  for  yoor 
accommodation.  ] 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the  sale 
and  delivery  to  the  plaintiff  of  1,000  tons  of  coal 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
in  respect  of  the  said  contract,  or  any  breach  thereof,  on  the  ground 
that  it  was  made  by  him  on  your  behalf  and  as  your  agent.] 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiff's 
claim  in  this  action  as  against  the  defendant  C.  D.,  you  must  cause 
an  appearance  to  be  entered  for  you  within  eight  days  after  ser- 
vice of  this  notice. 
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In  default  of  your  so  appearing,  you  will  not  be  entitled  in  any 
future  proceeding  between  the  defendant  C.  D.  and  yourself  to 
dfspate  the  validity  of  the  judgment  in  this  action,  whether  ob- 
tained by  consent  or  otherwise. 


Or. 


(Signed)  E.  T. 

X  y., 

Solicitor  for  the  defendant, 
E.T. 


Appearance  to  be  entered  at 


Form  2. 

187         [Here  put  the  letter  and  number.] 
In  the  High  Court. 
Queen's  Bench  Division. 

Between  A.  B.,  Plainti£f, 
and 
C.  D.,  Defendant. 
The  plaintiff  confesses  the  defence  stated  in  the  paragraph  of 
the  defendant's  statement  of  defence  [or,  of   the  defendant's 
further  statement  of  defence]. 


Form  3. 


187         [Here put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 
The  particulars  of  the  plaintiff's  complaint  herein,  and  of  the 
relief  and  remedy  to  which  he  claims  to  be  entitled,  appear  by  the 
indorsement  upon  the  writ  of  summons. 


Form  4. 

"  To  the  within.named  X.  Y. 

*'  Take  notice  that  if  you  do  not  appear  to  the  within  counter- 
claim of  the  within-named  C.  D.  within  eight  days  from  the  ser- 
vice of  this  defence  and  counter-claim  upon  you,  you  will  be 
liable  to  have  judgment  given  against  you  in  your  absence. 

**  Appearances  are  to  be  entered  at 


>» 
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Form  6. 
Notice  of  Payment  into  C^rt. 

In  the  High  Conrt  of  Justice.  '  1875.    B.  No. 

Q.  B.  Division. 

A.  B.  V.  CD. 
Take  notice  that  the  defendant  has  paid  into  Conrt  2., 

and  sajs  that  that  sum  is  enough  to  satisfy  the  plaintiff's  cUim 
[or  the  plaintiff's  claim  for  ^  &€."] 
To  Mr.  X.  Y., 

the  Plaintiff's  Solicitor. 

Z, 
Defendant's  Solicitor. 


Form  6. 
Acceptance  of  Sum  paid  into  Court, 

In  the  High  Court  of  Justice.  1875.    B.  No. 

Q.  B.  Division. 

A.  B.  V.  C.  D. 
Take  notice  that  the  plaintiff  accepts  the  som  of  l 

paid  bj  you  into  Court  in  satisfaction  of  the  claim  in  respect  of 
which  it  is  paid  in. 


Form  7. 
Form  of  Interrogatories. 

In  the  High  Court  of  Justice.  1874.     B.  No. 

Division. 
Between  A.  B.,  Flainti£^ 
and 
C.  D.,  E.  F.,  and  G.  H.,  Defendants. 
Intenogatories  on  behalf  of  the  above-named  [plaintiff,  or  de- 
fendant C.  D."]  for  the  examination  of  the  above-named  \defen.' 
dants  E.  F.  and  O.  JT.,  or  plaintiff ."l 
1.  Did  not,  &c. 
3.  Has  not,  &c. 
&c.        &o.        &e. 

[The  defendant  E.  F.  is  required  to  answer  the 

interrogatories  numbered  .] 

[The  defendant  G.  H.  is  required  to  anstoer  the 
interrogatories  numbered  .] 
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Form  8. 
Form  of  Answer  to  Interrogatories, 

In  the  High  Court  of  Justice.  1874.    B.  No. 

Division. 
Between  A.  B.,  Plainti£f, 
C.  D.,  E.  F.,  and  G.  H.,  Defendants. 
The  answer  of  the  above-named  defendant  E.  F.  to  the  interro- 
gatories for  his  examination  by  the  above-named  plaintiff. 
In  answer  to  the  said  interrogatories,  I,  the  above-named  E.  F., 
make  oath  and  say  as  follows : — 


Form  9. 
Form  of  Affidavit  as  to  Doeuments, 

In  the  High  Court  of  Justice.  1874.    B.  No. 

Division. 
Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 
1,  the  above-named  defendant  C.  D.,  make  oath  and  say  as 
follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to 
the  matters  in  question  in  this  suit  set  forth  in  the  first  and  second 
parts  of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  said  first  schedule  hereto. 

3.  That  [here  state  upon  what  grounds  the  objection  is  madey 
and  verify  thefo/Cts  as  far  as  map  he]. 

4.  I  hare  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  suit  set  forth 
in  the  second  schedule  hereto. 

5.  The  last-mentioned  documents  were  last  in  my  possession  or 
power  on  [state  when]. 

6.  That  [Tiere  state  what  has  become  oftfie  last-mentioned  docu- 
ments, and  in  whose  possession  they  now  are]. 

7.  According  to  the  best  of  my  knowledge,  information,  and 
belief  I  have  not  now,  and  never  had  in  my  possession,  custody,  or 
power,  or  in  the  possession,  custody,  or  power  of  my  solicitors  or 
agents,  solicitor  or  agent,  or  in  the  possession,  custody,  or  power  of 
any  other  persons  or  person  on  my  behalf,  any  deed,  account,  book 
of  account,  voucher,  receipt,  letter,  memorandum,  paper,  or 
writing,  or  any  copy  of  or  extract  from  any  such  document,  or  any 
other  document  whatsoever,  relating  to  the  matters  in  question  in 
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this  suit,  or  any  of  them,  or  wherein  any  entry  has  been  made 
relative  to  such  matters,  or  any  of  them,  other  than  and  except 
the  documents  set  forth  in  the  said  first  and  second  schednles 
hereto. 


Form  10. 

Form  of  Notice  to  produce  Documents. 

In  the  High  Court  of  Justice. 
Q.  B.  Division. 

A.B.r.  CD. 
Take  notice  that  the  \jplaintiff  or  defendant]  requires  you  to 
produce  for  his  inspection  the  following  documents  referred  to  in 
your  {statement  of  daim^  or  defence^  or  affidavit^  dated  the 
day  of  A.D.        ]. 

[Describe  documents  required.] 

X.  Y., 

Solicitor  to  the 
ToZ., 

Solicitor  for 


B.8.C.  AprU,  lOa, 

1880. 

Notice  to  Prodtice  {general  form). 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between 

Plaintiff, 


and 


Defendant. 


Take  notice,  that  you  are  hereby  required  to  produce  and  show 
to  the  Court  on  the  trial  of  this  action  all  books,  papers,  letters, 
copies  of  letters,  and  other  writings  and  documents  in  your 
custody,  possession,  or  power,  containing  any  entry,  memorandum, 
or  minute  relating  ito  the  matters  in  question  in  this  action,  and 
particularly 

Dated  the  day  of  18     . 

To  the  above-named 

(Signed) 
of 

agent    for 
h     solicitor    or  agent  )     solicitor   for  the  above-named 


Notices,  8fc,  303 

Form  11. 
Form  of  Notice  to  inspect  Documents, 

In  the  High  Conrt  of  Jnsticet 
Q.  B.  Division. 

A.  B.  V.  C.  D. 
Take  notice  that  jou  can  inspect  the  docnments  mentioned  in 
your  notice  of  the  day  of  a.d. 

[except  the  deed  numbered        in  that  notice]  at  my  office  on 
Thursday  next  the  instant,  between  the  hoars  of  12 

and  4  o'clock. 

Or,  that  the  [plaintiff  or  defendanf]  objects  to  giving  you  in- 
spection of  the  documents  mentioned  in  your  notice  of  the 

day  of  A.D.         ,  on  the  ground  that 

[state  the  grov/nd] : — 


Form  12. 

JForm  of  Notice  to  admit  Documents, 

In  the  High  Court  of  Justice. 

Division. 

A.  B.  w.  C.  D. 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  pro- 
poses to  adduce  in  evidence  the  several  documents  hereunder 
specified,  and  that  the  same  may  he  inspected  by  the  defendant 
[or  plaintiff^ '\t  ^^  solicitor  or  agent,  at  ,  on 

,  between  the  hours  of  ;  and 

the  defendant  [or  plaintiff]  is  hereby  required,  within  forty-eight 
hours  irom  the  last-mentioned  hour,  to  admit  that  such  of  the 
said  documents  as  are  specified  to  be  originals  were  respectively 
written,  signed,  or  executed,  as  they  purport  respectively  to  have 
been ;  that  such  as  are  specified  as  copies  are  true  copies ;  and 
such  documents  as  are  stated  to  have  been  served,  sent,  or 
delivered,  were  so  served,  sent,  or  delivered  respectively ;  saving 
all  just  exceptions  to  the  admissibility  of  all  such  documents  as 
evidence  in  this  cause. 

Dated,  &c. 

To  E.  F.,  solicitor  [or  argent]  for  defendant  [or  plaintiff  ]. 

G.  H.,  solicitor  [or  agent]  for  plaintifi  [or  defendant]. 

[Here  describe  the  documents^  the  manner  of  doing  which  may 

he  as  follows: — ] 
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Originals. 


Deteiiptioii  of  Docomeato. 


IMm. 


Deed  of  coveDaot  between  A.  B.  and  C.  D. 

first  part,  and  E.  F.  second  part    - 
Indenture  of  lease  from  A.  B.  to  C.  D. 
Indenture  of  release  between  A.  B.,  C.  D. 

first  part,  &c. 

Letter — defendant  to  plaintiff  -        -        - 
Policj  of  insurance   on  goods   bj  ship 

''Isabella^"  on  vojage  from  Oporto  to 

London        

Memorandum  of  agreement  between  C.  D., 

captain  of  said  ship,  and  E.  F.      - 
Bill  of  exchange  for  1002.  at  three  months, 

drawn  by  A.  B.  on  and  accepted  by  CD., 

indorsed  bj  E.  F.  and  G.  H. 


Janoary  1, 1848. 
February  1,  1848. 

February  2,  1848. 
March  1,  1848. 

December  3,  1847. 
January  1,  1848. 


May  1, 1849. 


Copies. 


Description  of  Doooments. 


Register  of  baptism  of  A.B. 
in  the  parisn  of  X. 

Letter — ^plaintiff  to  defen- 
dant     -        .        -        - 


Notice  to  produce  papers  - 


Becord  of  a  judgment  of  the 
Court  of  Queen's  Bench 
in  an  action,  J.  S.  v.  J.  N. 

Letters  Patent  of  King 
Charies  XL  in  the  Bolls 
Chapel  .... 


Original  or  Dapli- 
oate  served,  seiit, 
or  delivered,  wheu, 
how,  and  bj  whom. 


January  1,  1848. 
February  1,1848. 

March  1,  1848  - 


Trinity      Term, 
10th  Vict. 


January  1,1680. 


Sent  by  Oeneral 
Post,  February 
2,1848  - 

Served  March  2, 
1848,  on  defen- 
dant's attorney 
byE.F.of 


Form  13. 
Setting  down  Special  Com, 


1875.    B.  No. 


In  the  High  Court  of  Justice. 
Division. 
Between  A.  B.,  Plaintiff, 
and 
C.  D.  and  others.  Defendants. 
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Set  down  for  argune&t  the  special  case  filed  in  this  action  on 
the  day  o£  ,  187      . 

X.  Y^  Solicitor  for 


Form  14. 

Form  of  Notice  of  Trial. 

In  the  High  Court  ef  Justice. 

Division. 

A.  B.  17.  C.  D. 
Take  notice  of  trial  of  this  action  [or  of  the  iuues  in  this  acti9n 
ordered  to  he  tried]  by  a  Judge  and  jary  [or  as  the  case  may  be] 
in  Middlesex,  [or  as  the  case  may  be]  {or  the  day  of 

next. 

X.  T.,  plaintiff's  soficitor  [or  as  the  ease  may  be]. 
Dated 
To  Z^  defendant's  solicitor  [or  as  the  case  may  be]. 


Form  15. 
Form  of  Certificate  of  Officer  after  Trial  by  a  Jury, 

30th  November,  1876.  1876.    No. 

In  the  High  Court  of  Justice. 
Division. 
Between  A.  B.,  Plaintiff, 
and 

C.  D.,  Defendant. 
I  certify  that  this  action  was  tried  before  the  Honourable  Mr. 
Justice  and  a  special  jury  of  the  county  of  on 

the  12th  and  13th  days  of  November,  1876. 
The  juiy  found  [state  findings]. 

The  Judge  directed  that  judgment  should  be  entered  for  the 
plaintiff  for  2.,  with  costs  of  summons  [or  as  the  case  may  be]. 

A.  B., 
[Title  of  Officer.] 

Form  16. 
Affidavit  of  Scripts, 

In  the  High  Court  of  Justice. 
Probate  Division. 

Between  A.  B.,  Plainti£^ 
and 
C.  D.,  Defendant. 

X 
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Ajapendix  B. 


I,  A.  B.  of  ,  in  the  oonnty  of 

party  in  thif  caose,  make  oath  and  say,  that  no  paper  or  parchment 
writing,  being  or  purporting  to  be  or  haying  the  form  or  effect  of 
a  will  or  codicil  or  other  testamentary  disposition  of  E.  F.,  late  of 
y  in  the  county  of  ,  deceased,  the  deceased 

in  this  canse,  or  being  or  purporting  to  be  instructions  for,  or  the 
draft  of,  any  will,  codicil,  or  testamentary  disposition  of  the  said 
E.  F.,  has  at  any  time,  either  before  or  since  his  death,  ccmie  to 
the  hands,  possession,  or  knowledge  of  me,  this  deponent,  or  to 
the  hands,  possession,  or  knowledge  of  my  solicitors  in  this 
suit,  80  far  as  is  known  to  me,  this  deponent,  save  and  except  the 
true  and  original  last  will  and  testament  of  the  said  deceased  now 
remaining  in  the  principal  registry  oS  this  Court  [or  hereunto 
annexed,  or  as  the  case  may  he\  the  said  will  bearing  date  the 
day  of  18        [or  as  the  case  may  he],  also 

save  and  except  [  here  ctdd  the  dates  and  particulars  of  any  other 
testamentary  papers  of  which  the  deponent  has  any  knowledge], 

(Signed)  A.  B. 

Sworn  at  on  the  day  of  18 

Before  me, 

[Person  aiUhorised  to  administer  oaths  under  the  Act.] 


B.S.C.  April, 
1880. 


Form  17. 

Notice  of  Motion, 

In  the  High  Court  of  Justice. 

Division.  18 

Between 

and 

Take  notice,  that  the  Court  will  be  moved 


day  the 


day  of 


No. 

Pkintifl; 

Defendant. 

18 


on 

at  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  counsel 

can  be  heard,  by 

that 


Dated  the 


To 


day  of 
(Signed) 

of 
agent  for 
solicitor 


18 


for  the 


Notices,  8fc, 
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Form  18. 


Notice  of  Entry  of  Demurrer  for  Argument, 

In  the  High  Court  of  Justice. 

Division.  16  No. 

Between 

Phuntiff, 
and 

Defendant. 
Take  notice  that  I  have  this  day  entered  for  aigument  the 
demurrer  of  the 

to  the 
in  this  action. 
Dated  the  day  of  18 

(Signed) 
of 
agent      for 

sob'citor     for  the 
To 


B.S.C.  April, 
1880. 


Form  19. 
Notice  oj  Discontintianee, 

In  tlie  High  Court  of  Justice. 

Division.  18 

Between 

and 

Take  notice,  that  the  plaintiff     hereby* 


Dated  the 


day  of 

(Signed) 
of 


18 


agent     for 


No. 


Plaintifi^ 


Defendant. 


BS.C.  April, 
1880. 


To 


•"Wholly 
discontinueK 
ti^s  action," 
or  "  with- 
draws 80 
much  of  h 
daim  in  this 
action  as  re- 
lates to,"  &e. 

t  If  not 
against  all 
the  defen- 
dants add 

soUcitor     for  the  plaintiff.  '^^^^^ 

dant,"  &o. 
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Form  20. 
fmi?'  ^^^  Notice  ofButry  qf  Appearance. 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between 


•mi 


Plaintiff; 


Defendant. 


Take  notice,  that  have  this  day  entered  an  appearance  at 
the  Central  Office,  Royal  Courts  of  Justice  [or  at  the  office  of  the 

registrar  of  the  istrict  registry],  for  the 

defendant  to  the  writ  of  summons  in 
this  action. 

The  isaid  defendant  require  [or  do  not  «require1  delivery  of  a 
statement  of  claim. 

Dated  the  day  of                          18 

(Signed) 
of 
Agent  for 
Solicitor    for  the  defendant    • 
To 


Form  21. 

R.s.o.  Apru,        Notice  of  Cfross-examinatioti  of  Deponents  at  Trial. 

In  the  High  Court  of  Justice. 

Division.  18.  No. 

Between 

Plaintifi; 

and 

Defendant. 

Take  notice,  that  the  intend  at  the  trial  of  this 

action  to  cross-examine  the  several  deponents  named  and  described 
in  the  schedule  hereto  on  their  affidavits  therein  specified. 

And  also  take  notice  that  you  are  hereby  required  to  produce 
the  said  deponents  for  such  crog^-exami nation  before  the  Court 
aforesaid. 

Dated  the  day  of  18     . 

(Signed) 
Agent     for 

of 
Solicitor    for  the 
To 


Notices,  8fe. 
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The  Schedule  above  referred  to. 


Name  of  Deponent 


Address  and 
Descriptum. 


Date  when  Affidavit 
Filed. 


•M*M*> 


Form  22. 

Notice  of  Renewal  of  Writ  of  Execution, 
In  the  Bigh  GouTt  of  Justicer 


B.S.C.  April, 
1880. 


PiviBioo, 


la 


Between 


and 


Take  motice,  tkat  the  writ  of 
issaed  m  thiB  action  directed  to  the  sheriff  of 
and  bearing  date  the  day  of 

renewed  for  one  year  from  the  day  of 


X>ated  the 


day  of 
Sign^> 


No. 
Plaint^ 
Defendant* 


)8    ,  has  been 
18    . 


18 


of 

Agent    for 
Solicitor    for  the 


To  the  sheriff  of 


Form  28. 
NoHee  ae  to  StoQk  under  Order  XL  VL 

To  the  [here  add  the  name  of  the  Company], 
Take  notice  that  the  stock  comprised  in  imd  now  subject  to  the 
troBts  of  the  [settlement^  wiU,  &c.'\  referred  to  in  the  affidavit  to 
which  this  notice  is  annexed  consists  of  the  following  (that  is  to 
say)  [here  specify  the  8tock\ 

This  notice  is  intended  to  stop  the  transfer  of  the  stock  only, 
and  not  the  receipt  of  dividends  \pr^  the  receipt  of  the  dividends 
on  the  stock  as  well  as  the  transfer  of  the  stock]. 

(Signed)  A.  B. 


B.S.G.  April, 
1880. 
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AFFIDAVITS. 

Form  24. 
B^c.  April'  Affidavit  of  Service  of  Summons. 

In  the  Higb  Coart  of  Justice. 

DiTision.  18  No. 

Between 


and 
I 


Plaintiff 
Defendant 


of 


BoEcitor    for  the  above-named 
make  oath  and  say  as>follows : — 

I  did  on  the  day  of  18    , 

before  the  hour  of  in  the  noon,  serve 

the  above-named 
in  this  action  with  a  tme  copy  duly  stamped  of  the  summons  hereto 
annexed  marked  A,  by  leaving  it  at  the  of 

the  said 
situate 

with  there 

8wom  at 

this 
day  of  18 

Before  me 
This  affidavit  is  filed  on  behalf  of  the 


Form  25. 
B.S.C.  Aprfl,  Affidavit  on  Registration  qf  BUt  of  Sale, 

In  the  High  Court  of  Justice. 

Division.  18  Ka, 

I 

of 

make  oath  and  say  as  follows : — 

1.  The  paper  writing  hereto  annexed  and  marked  A  is  a  true 
copy  of  a  bill  of  sale,  and  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,  and  of  eveiy  attestation  of  the 
execution  thereof,  as  made  and  given  and  executed  by 
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2.  The  said  bill  of  sale  was  made  and  given  by  the  said 
on  the  day  of  18    . 

3.  I  was  present  and  saw  the  said 

duly  execute  the  said  bill  of  sale  on  the  said  day  of 

18    . 

4.  The  said 

resides  at  [state  residence  at  time  of  swearing  affidavit}  and  is 
{state  occupatum] 

5.  The  name  subscribed 
to  the  said  bill  of  sale  as  that  of  the  witness  attesting  the  due 
execution  thereof  is  in  the  proper  hand-writing  of  me  this  deponent. 

6.  I  am  a  solicitor  of  the  Supreme  Court,  and  reside  at 

7.  Before  the  execution  of  the  said  bill  of  sale  by  the  said 

I  fully  explained  to 
the  nature  and  effect  thereof. 

Sworn  at  i 

the  day  of  18      \ 

Before  me, 

This  affidavit  is  filed  on  behalf  of 


Form  26. 

Affidavit  in  support  of  Garnishee  Order,  Sfo^'  ^^^^^ 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between 


and 

I, 


Judgment  Creditor. 
Judgment  Debtor. 


ot 

the  above-named  judgment  creditor  [or  solicitor  for  the  aboye- 
named  judgment  creditor]  make  oath  and  say  as  follows  : — 

1.  By  a  judgment  of  the  Court  given  in  this  action,  and  dated 
tbe  day  of  ^8    ,  it  was  adjudged  that  I  [or  the 

above-named  judgment  creditor]  should  recover  against  the  above- 
named  judgment  debtor  the  sum  of  £  ,  and  costs 
to  be  taxed,  and  the  said  costs  were  by  a  master's  certificate  dated 
the            day  of                          18    ,  allowed  at  £ 
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mill  remuDB  nnsatuiGed  (o  tis 
>ad  int«rwt  uiKiiinti^ 


diHripiloii  » indebted  to  tlie  jndgmenl  debtor 

of  gUDlihw.  in  the  anm  of  £  or  thereabonts. 

4.  The  aud  is  witlun  tbe  jnrudictim  of 

tbiaCooit. 

Swom  at  ) 


tha  dajoT  18        ) 

This  affidavit  ii  filed  on  behalf  of  tt 


Form  27. 
^  Ajfidami  on  Interpleader. 

In  the  Eigb  Coart  of  Jnstioe. 


I 


I>ivimon.  13    .  No. 

Plaintiff; 

Defendant. 


the  defendant  Id  tbe  above  action  make  oath  and  sajas  foUovs: — 

1 .  The  writ  of  BQiumons  herein  vae  issued  on  tbe  daj  of 
18    ,  and  iraa  eeired  on  me  on  the        daj  of 

18         I  have  not  jet  delivered  a  Malement  of  defence  herein. 

2.  The  action  is  brought  to  recorer 

*in  m;  poHsession,  bat  t 

3.  The  right  to  the  eaid  solgect  matter  of  thia  action  has  been 
t  If  claim  in  and  ia  clumedt  bv  one 

writinjmika     .    ^  ' 

t  <HsM  ei-         ^>  I  do  not  in  snj  manner  coUnde  with  the  said 

•St^orUiM  "  '"'''  "^^  above-named  plaktif^  bat  I  am  read;  1«  hrii^  into 

he  tat  ii-  Court  Or  to  pa>v  or  dieDose  of  the  said 
reodj  ined.  '^^  * 

in  snch  manner  as  the  Coart  tae.j  order  or  direct. 

tbe  da;  i^  18 

Before  me, 

This  affidavit  is  flied  on  behnlf  of  tho 
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Form  28. 

Affidavit  as  to  Stock  under  Order  XL  VI,  \^^'  ^p'^' 

In  the  matter  of  \heTe  state  the  nature  of  the  document  compris- 
ing the  stocky  and  add  the  date  and  other  particular 8  so  far 
as  known  to  the  dqpoMfniy  suffieientlf  to  identify  the  docu- 
ment}; 

and 
Id  the  matter  of  the  Act  of  Parliament,  5  Yict.  c  5. 
1  of  make  oath  and  say 

that  according  to  the  best  of  my  knowledge,  information,  and  be- 
lief, I  am  [prj  if  the  affidavit  is  made  by  the  solicitor,  A.  B.,  of 

is]  beneficially  interested  in  the  stock  com^ 
prised  in  the  [settlement,  will,  d:c,']  above-mentioned,  which  stock, 
according  to  the  best  of  my  knowledge  and  belief,  now  consists  of 
the  stock  specified  in  the  notice  hereto  annexed. 

The  affidavit  is  filed  on  behalf  of  A.  B.,  whose  address  is  [state 
address  far  service}. 
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APPENDIX  (C) 


No.  1. 
Account  Stated. 

In  the  High  Court  of  Justice.  187     .    B.  No. 

Division. 

Writ  issued  3rd  August,  1876. 
Between  A.  B.,  Plaiutiflf, 
and 
E.F.,  Defendant. 

Statement  of  Claim. 
Claim.  1.  Between  the  1st  of  January  and  the  28th  of  February,  1875, 

the  plaintiff  supplied  to  the  defendant  various  articles  of  drapery; 
and  accounts  and  invoices  of  the  goods  so  supplied,  and  their 
prices,  were  from  time  to  time  furnished  to  the  defendant,  and 
payments  on  account  were  from  time  to  time  made  by  the  de- 
fendant. 

2.  On  the  28th  of  February,  1875,  a  balance  remained  due  to 
the  plaintiff  of  752.  9«.,  and  an  account  was  on  that  day  sent  by 
the  plaintiff  to  the  defendant  showing  that  balance. 

8.  On  the  1st  of  March  following,  the  plaintiff's  collector  saw 
the  defendant  at  his  house,  and  asked  for  payment  of  the  said 
balance,  and  the  defendant  then  paid  him  by  cheque  252.  on 
account  of  the  same.  The  residue  of  the  said  balance,  amounting 
to  501.  9«.,  has  never  been  paid. 

The  plaintiff  claims  £ 

The  plaintiff  proposes  that  this  action  should  be  tried  in  tht 
county  of  Northampton. 


'  In  the  High  Court  of  Justice. 


No.  2. 
Administration  of  Estate. 

[1876.    B.  No.  233.] 


Chancery  Division. 
[Name  of  Judge."] 

Writ  issued  22nd  December,  1876. 
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In  the  matter  of  the  estate  of  A.B^  deceased. 
Between  E.  F.,  Plaintiff, 
and 
G.H.,  Defendant. 

Statement  of  Claim. 

1.  A.  B.  of  E.,  in  the  coanty  of  L.,  died  on  the  Ist  of  J0I7,  Claim. 
1875,  intestate.     The  defendant  G.  H.  is  the  administrator  of 

A.  B. 

2.  A.  B.  died  entitled  to  lands  in  the  said  conntj  for  an  estate 
of  fee  simple,  and  also  to  some  other  real  estate  and  to  personal 
estate.  The  defendant  has  entered  possession  of  the  real  estate 
of  A.  B.,  and  received  the  rents  thereof.  The  legal  estate  in  such 
real  estate  is  outstanding  in  mortgages  under  mortgages  created 
b  J  the  intestate. 

3.  A.  B.  was  never  married ;  he  had  one  brother  only,  who  pre- 
deceased him  without  having  been  married,  and  two  sisters  only, 
both  of  whom  also  pre-deceased  him,  namely  M.  N.  and  P.  Q. 
The  plaintiff  is  the  only  child  of  M.  N.,  and  the  defendant  is  the 
only  child  of  P.  Q. 

The  plaintiff  claims : — 

1.  To  have  the  real  and  personal  estate  of  A.  B.  administered 

in  this  Court,  and  for  that  purpose  to  have  all  proper 
directions  given  and  accounts  taken. 

2.  To  have  a  receiver  appointed  of  the  rents  of  his  real 

estate. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 


[1876.     B.  No.  233.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[Name  of  Judge.] 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 
Between  E.  F.,  Plaintiff, 
and 
G.  H.,  Defendant. 

Statement  of  Defence. 

1.  The  plaintiff  is  an  illegitimate  child  of  M.  N.    She  was  Defence. 
never  married. 

2.  The  intestate  was  not  entitled  to  any  real  estate  at  his 
death,  except  a  copyhold  estate  situate  in  the  county  of  R.,  and 
beld  of  the  manor  of  S.  According  to  the  custom  of  that  manor, 
-when  the  copyholder  dies  without  issue,  and  without  leaving  a 


816 


Appendix  C. 

brother,  or  issue  of  »  deoeased  brother,  the  copyhold  descends  to 
his  elder  sister  and  her  issae  in  preferetKC  to  his  younger  sister 
and  her  issue.    P.  Q.  was  older  than  M.  N. 

3.  The  personal  estate  of  A.  !B.  was  not  sufficient  for  the  pay- 
ment of  his  debts,  and  baa  all  been  aj^lied  in  payment  of  his 
funeral  and  teatamentaiy  expenses,  and  part  of  his  debts. 


*4* 


Beply. 


Of  testator. 


Claim. 


[1876.    B.N0.2S3.] 
In  the  High  C&stt  of  JiMtio». 
Chancery  Division. 
[Neane  cf  Judge.] 

In  the  matter  of  1^  estate  of  A.  B^  deceased. 
BBftween  £.  R,  Plaintiff 
and 
G.  H.,  Befendaot. 

Repl^, 
The  plaintiff  joiae  isaue  with  the  de£3nda&t  upoa  his  defence. 


No.3w 

[187e.    B.  No.  234J 
In  the  High  Court  of  Justiedi 
Chancery  Division. 
[Name  o/Jitdge.] 

Writ  issued  22nd  December,  1876. 
In  the  matter  of  the  estate  of  A.  B.,  deoeased* 
Between  E.  F.,. Plaintiff, 

and 
G.  H.,  Defendant. 

1 .  A.  B.  ef  K.,  in  the  county  of  L.,  duly  made  his  last  win, 
dated  the  Ist  day  of  March,  1873,  whereby  he  appointed  the  de- 
fendant and  M.  N.  (who  died  in  the  testator's  lifetime)  executors 
thereof,  amd  ^vised  and  bequei^thed  his  real  and  personal  estate 
to  and  to  the  use  of  his  executors  in  trast,  to  pay  the  rents  and 
income  thereof  to  the  plaintiff  for  his  life-;  and  after  his  decease, 
and  in  default  of  his  having  a  son  who  should  arttMn  21,  or  a 
daughter  who  should  attain  that  age,  or  marry,,  upon  trust  as  to 
his  real  estate  for  the  person  who  would  be  the  testator^  heir-at- 
law,  and  as  te  hw  personal  estate  for  the  persons  who  would  be  the 
testator's  next-of-kin  if  he  had  died  intestate  at  the  tiaie  of  the 
death  of  tlie  pkintifi)  and  sodi  hSbitB  of  h»  issue  as  aforesaid. 

2.  The  testator  died  on  the  Ist  day  of  July,  1873,  and  his  will 
was  proved  by  the  defendant  on  the  4th  of  October,  1873.  The 
plaintiff  has  not  been  married 
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3.  The  testator  was  at  his  death  entitled  to  real  and  personal 
estate ;  the  defendant  entered  into  the  receipt  of  the  rents  of  the 
real  estate,  and  got  in  the  personal  estate ;  he  has  sold  some  part 
of  the  real  estate. 

The  plaintiff  claims — 

1.  To  have  the  real  and  personal  estate  of  A.  B.  administered 

in  this  Court,  and  for  that  pm^se  to  have  all  proper 
directions  given  and  accounts  taken. 

2.  Such  farther  or  other  relief  as  the  nature  of  the  case  may 

require. 

[1876.    B.  No.  234J 
In  the  High  Court  of  Justice. 

Chancery  Division. 

{Name  of  Judge!] 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Between  E.  F.,  Plaintiff, 

and 

G.  H.,  Defendant. 

Siatemef^  qf  D^tnee. 

1.  A,  B.'s  wiH  eontained  a  charge  of  c[ebtv ;  he  died  ifi8(dTent ;  Defence. 
he  was  ent^ed  at  hia.  death  to  some  real  estate  which  the  de- 
fendant sold,  and  which  produced  the  net  sum  of  4,3002.,  and  the 
testator  bad  some  penoniJ  cistate  which  the  defendant  got  in  and 
whioh  produced  the  net  sum  of  1,204ZL  The  delisttdant  applied  the 
whole  of  the  said  smns  and  the  sum  of  842.  which  the  defendant 
received  from  rents  of  the  real  estate  in  the  payment  of  the 
foaeral  anid  testamentary  expenses  and  some  of  the  dehts  of  the 
teetator.  The  defendani  made  up  his  accounts  and  sent  a  copy 
tiiereof  to  the  plaint^f  on  the  10th  of  January,  1875,  and  offered 
the  plaintiff  free  access  to  the  Touchers  to  verify  snch  accounts, 
but  he  declined  to  avail  himself  of  the  defendant's  offer.  The 
defendant  sohmits  that  the  plaintiff  onght  to  pay  the  costs  of  this 
Action. 

[1876.    B.  No.  234.] 
In  tlie  Hig^  Court  of  Justice. 
Chaneery  Division. 
[Name,  of  Judge,"] 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 
Between  E.  F.,  Pluntiff, 
and 
G.  n.,  Defendant. 

Beply. 
The  plaintiff  join^  issne  with  the  defendant  upon  his  defence.      Reply. 
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Breach  of 
tniit. 


CUOm. 


No.  4. 

[1876.      B.  No.  235.1 

In  the  High  Coart  of  Justice. 
Chanceiy  Division. 
[Name  of  Judge.'] 

In  the  matter  of  the  estate  of  W.  H.,  deceased. 
Writ  issued  22nd  December,  1876. 
Between  A.  B.  and  C.  his  wife,  Phdntiffs, 

and 
E.  F.  and  G.  H.,  Defendants. 

Statement  of  Claim. 

1.  W.  H.,  of  H.,  in  the  county  of  L.,  duly  made  his  last  will, 
dated  the  19th  day  of  March,  1861,  whereby  he  appointed  the 
defendants  the  executors  thereof,  and  bequeathed  to  them  all  his 
personal  estate  in  trust,  to  call  in,  sell,  and  convert  the  same  into 
money,  and  thereout  to  pay  his  debts  and  funeral  and  testamentaiy 
expenses,  and  to  divide  the  ultimate  surplus  into  three  shares, 
and  to  pay  one  of  such  three  shares  to  each  of  his  two  thildreo, 
T.  H.,  and  E.,  the  wife  of  £.  W.,  and  to  stand  possessed  of  tiie 
remaining  third  share  upon  trust  for  the  children  of  the  testator's 
son  J.  H.  in  equal  shares,  to  be  divided  among  them  when  the 
youngest  of  such  children  should  attain  the  age  of  21  years.    And 
the  testator  devised  his  real  estates  to  the  defendants  upon  trust 
until  the  youngest  child  of  the  said  J.  H.  should  attain  the  age 
of  21  years,  to  pay  one  third  part  of  the  rents  thereof  to  the  said 
T.  H.,  and  one  other  third  part  thereof  to  the  said  E.  W.,  and  to 
accumulate  the  remaining  third  part  by  way  of  compound  interest, 
and  so  soon  as  the  youngest  child  of  the  said  J.  H.  should  attain 
the  age  of  21  years,  to  seU  the  said  real  estates,  and  oat  of  the 
proceeds  of  such  sale  to  pay  the  sum  of  1,0002.  to  the  said  T.  H., 
and  to  invest  one  moiety  of  the  residue  in  manner  therein  men- 
tioned, and  stand  possessed  thereof  in  trust  to  pay  the  income 
thereof  to  the  said  E.,  the  wife  of  the  said  E.  W.,  daring  her  Hie 
for  her  separate  use,  and  after  her  death  for  her  children,  the 
interests  of  such  children  being  contingent  on  their  attaining  the 
age  of  21  years,  and  to  divide  the  other  moiety  of  such  proceeds 
of  sale  and  the  accumulations  of  the  third  share  of  rents  therein- 
before directed  to  be  accumulated  among  such  of  the  children  of 
the  said  J.  H.  as  should  be  then  living,  and  the  issue  of  such  of 
theni  as  should  be  then  dead,  in  equal  shares  per  stirpes. 

2.  The  testator  died  on  the  25th  day  of  April,  1873,  and  his 
said  will  was  proved  by  the  defendants  in  the  month  of  June,  1873. 

3.  The  testator  died  possessed  of  one  third  share  in  a  lease- 
hold colliery  called  the  Paradise  C!olliery,  and  in  the  engines, 
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machinery,  stock  in  trade,  book  debts,  and  effects  belonging  thereto. 
He  was  also  entitled  to  real  estate,  and  other  personal  estate. 

4.  The  testator  left  T.  H.  and  E.,  the  wife  of  E.  W.,  him 
surviying.  J.  H.  had  died  in  the  testator's  lifetime,  leaving  four 
children,  and  no  more.  The  plaintiff  C.  B.  is  the  joongest  of  the 
children  of  J.  H.,  and  attained  the  age  of  21  jears  on  the  1st  of 
June,  1871.  The  other  three  children  of  J.  H.  died  without  issue 
in  tiie  lifetime  of  the  testator. 

5.  E.  W.  has  several  children,  but  no  child  has  attained  the 
age  of  21  years. 

6.  T.  H.  is  the  testator's  heir-at-law. 

7.  The  defendants  have  not  called  in,  sold,  and  converted  into 
money  the  whole  of  the  testator's  personal  estate,  but  have  allowed 
a  considerable  part  thereof  to  remain  outstanding ;  and  in  parti- 
cular the  defendants  have  not  called  in,  sold  or  converted  into 
money  the  testator's  interest  in  the  said  colliery,  but  have,  from 
the  death  of  the  testator  to  the  present  time,  continued  to  work 
the  same  in  partnership  with  the  other  persons  interested  therein. 
The  estate  of  the  testator  has  sustained  considerate  loss  by  reason 
of  such  interest  not  having  been  called  in,  sold,  or  converted  into 
money. 

8.  The  defendants  did  not  upon  the  death  of  the  testator  sell 
the  testator's  famiture,  plate,  linen,  and  china,  but  allowed  the 
testator's  widow  to  possess  herself  of  a  great  part  thereof,  without 
accounting  for  the  same,  and  the  same  has  thereby  been  lost  to 
the  testator's  estate. 

9.  The  defendants  have  not  invested  the  share  of  the  testator*s 
residuary  personal  estate  given  by  his  will  to  the  children  of  the 
testator's  son  J.  H.,  and  have  not  accumulated  one  third  of  the 
rents  and  profits  of  his  real  estate  as  directed  by  the  said  will,  but 
have  mixed  the  same  share  and  rents  with  their  own  moneys, 
and  employed  them  in  business  on  their  own  account. 

10.  The  defendants  have  sold  part  of  the  real  estates  of  the 
testator,  but  a  considerable  part  thereof  remains  unsold. 

11.  A  receiver  ought  to  be  appointed  of  the  outstanding 
personal  estate  of  the  testator,  and  the  rents  and  profits  of  his 
real  estate  remaining  unsold. 

The  plaintiffs  claim  : — 

1.  That  the  estate  of  the  said  testator  may  be  administered, 

and  the  trusts  of  his  will  carried  into  execution  under 
the  direction  of  the  court. 

2.  That  it  may  be  declared  that  the  defendants,  by  canning 

on  the  business  of  the  said  colliery  instead  of  realising 
the  same,  have  committed  a  breach  of  trust,  and  that 
the  parties  interested  in  the  testator's  estate  are  entitled 
to  the  value  of  the  testator's  interest  in  the  said  part- 
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nenhip  propertj  aB  H  stood  at  the  testator^s  death,  ^th 
iotereit  thereon,  or  at  ^ir  eleetion  to  the  profits  whkk 
haye  been  made  by  the  defendants  in  respect  thereo 
since  ike  testator's  deaih,  whichet«r  shall  be  fooad  moiA 
for  their  benefit. 

3.  That  an  acooont  maj  be  taken  of  the  interest  of  the 

testator  in  the  said  colliery,  and  in  the  machinery,  book 
debts,  stock,  and  effects  bekfnging  thereto,  aooording  te 
the  value  thereof  ai  the  testator's  death,  and  an  account 
of  all  sums  of  money  received  by  or  by  the  order,  or  for 
the  nse  of  the  defendants,  or  eiihier  of  them,  on  account 
of  the  testator's  interest  in  the  said  colliery,  and  that 
the  defendants  may  be  ordered  to  make  good  to  the 
estate  of  1^  testator  the  loss  arising  from  their  not 
having  realised  the  interest  of  the  testator  in  the  sud 
colliery  within  a  reasonable  time  after  his  decease. 

4.  That  an  account  may  be  taken  of  all  other  personal  estate 

of  the  testator  come  to  the  hands  of  the  defendants,  or 
either  of  them,  or  to  the  hands  of  any  other  person  by 
their  or  either  of  their  order,  or  for  their  or  eitineref 
their  nse,  or  which,  but  for  their  wilful  neglect  or  defaoh, 
might  have  been  so  received ;  and  an  aoconnt  of  the 
rents  and  proits  of  the  testator's  real  estate,  and  the 
moneys  arising  from  the  sale  thereof,  possessed  or 
reoeived  by  or  by  the  order,  or  for  the  use  of  the  defea- 
dants,  or  either  of  them. 
6.  That  the  real  estate  of  the  testator  remaining  unsold  nay 
be  sold  under  the  direction  of  the  Court. 

6.  That  the  defendants  may  be  decreed^  at  the  election  of  the 

l^arties  interested  in  the  testator's  estate,  either  to  pay 
interest  at  the  rate  of  hh  per  cent,  per  annum  upon  soch 
moneya  belonging  to  the  estate  of  the  testator  as  tbey 
have  improperly  mixed  wiUi  their  own  moneys  and 
empbyed  in  basiness  on  theit  ow&  account,  andthii 
half-yearly  rests  may  be  made  in  taking  suoh  accomrt  as 
respects  all  moneys  which  by  the  said  will  were  directed 
to  be  accumulated,  or  to  account  for  all  profits  by  the 
employment  in  their  business  of  the  said  trust  money. 

7.  That  a  receiver  may  be  appointed   of  the  outstanding 

personal  estate  of  the  testator,  and  to  receive  the  rents 
and  profits  of  his  real  estate  remaining  unsold. 

8.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 
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[1876.      B,  235.] 
In  die  High  Court  of  Justice. 
Chancery  Division. 
[Name  of  Judge.] 

Between  A.  B.  and  C.  his  wife,  Plaintiflb, 

and 
E.  F.  and  G.  H.,  Defendants. 

Statement  of  Defence  of  the  above-najned  Defendants, 

1.  Shortly  after  the  decease  of  the  testator,  the  defendants,  as  Defence.  \ 
his  executors,  possessed  themselves  of  and  converted  into  money 

the  testator's  personal  estate,  except  his  share  in  the  colliery 
mentioned  in  the  plaintiff's  statement  of  claim.  The  moneys 
so  arising  were  applied  in  payment  of  part  of  the  testator's  debts 
and  foneral  and  testamentary  expenses,  but  such  moneys  were  not 
sufficient  for  the  payment  thereof  in  full. 

2.  The  Paradise  colliery  was,  at  the  testator's  decease,  worked 
by  him  in  partnership  with  J.  Y.,  and  W.  Y.,  and  T.  Y.,  both 
since  deceased.  No  written  articles  of  partnership  had  been 
entered  into,  and  for  many  years  the  testator  had  not  taken  any 
part  in  the  management  of  the  said  colliery,  but  it  was  managed 
exclusively  by  the  other  partners,  and  the  defendants  did  not  know 
with  certainty  to  what  share  therein  the  testator  was  entitled. 

3.  Upon  the  death  of  the  testator,  the  defendants  endeavoured 
to  ascertain  the  value  of  the  testator's  share  in  the  colliery,  but 
the  other  partners  refused  to  give  them  any  information.  The  defen- 
dants thereupon  had  the  books  of  the  colliery  examined  by  a 
competent  accountant,  but  they  had  been  so  carelessly  kept  that 
it  was  impossible  to  obtain  from  them  any  accurate  information 
respecting  the  state  of  the  concern ;  it  was,  however,  ascertained 
that  a  considerable  sum  was  due  to  the  testator's  estate. 

4 .  Between  the  death  of  the  testator  and  the  beginning  of  the 
year  1874  the  defendants  made  frequent  applications  to  J.  Y., 
W.  Y.,  and  T.  Y.  for  a  settlement  of  the  accounts  of  the  colliery; 
Sach  applications  having  proved  fruitless,  the  defendants,  in 
January,  1874,  filed  their  bill  of  complaint  in  the  Court  of 
Chancery  against  J.  Y.,  W.  Y.,  and  T.  Y.,  praying  for  an  account 
of  the  partnership  dealings  between  the  testator  and  the  defen- 
dants thereto,  and  that  the  partnership  might  be  wound  up  under 
the  direction  of  the  Court. 

5.  The  said  T.  Y.  died  in  the  year  1874,  and  the  suit  was 
revived  against  J.  P.  and  T.  S.,  his  executors.  The  suit  is  still 
pending. 

6.  As  to  the  Paradise  colliery,  the  defendants  have  acted  to  the 
best  of  their  judgment  for  the  benefit  of  the  testator's  estate,  and 
they  deny  being  under  any  liability  in  respect  of  the  said  colliery 

Y 
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not.  haying  been  reafised.  Thej  submit  to  act  under  the  direc- 
tion of  the  Court  as  to  the  further  prosecution  of  the  said  suit  and 
generaUj  as  to  the  realisation  of  the  testator's  interest  in  the  said 
colliery. 

7.  "With  respect  to  the  statements  in  the  eighth  paragraph  of 
the  statement  of  chum,  the  defendants  saj,  that  upon  the  death  of 
the  testator,  they  sold  the  whole  of  his  furniture,  linen,  and  china, 
and  also  all  his  plate,  except  a  few  silver  teaspoons  of  very  small 
value,  which  were  taken  possession  of  by  his  widow,  and  they 
applied  the  proceeds  of  such  sale  as  part  of  the  testator's  personal 
estate,  and  they  deny  being  under  any  liability  in  respect  of  sodt 
furniture,  linen,  china,  and  plate. 

8.  With  respect  to  the  statements  in  paragraph  seven  of  the 
statement  of  claim,  the  defendants  say  that  all  moneys  received 
by  them,  or  either  of  them,  on  account  of  the  testator*s  estate, 
were  paid  by  them  to  their  executorship  account  at  the  bank  of 
Messrs*  H.  and  Co.,  and  until  the  sale  of  the  testator's  real  estate 
took  place  as  hereinafter  mentioned,  the  balance  to  tbeir  credit 
was  never  greater  than  was  necessary  for  the  administration  of 
the  trusts  of  the  testator's  will,  and  they  therefore  w^re  unaUe 
to  make  any  such  investment  or  accumulation  as  directed  by  the 
testator's  will.  No  moneys  belonging  to  the  testator^s  estate 
have  ever  been  mixed  with  the  moneys  of  the  defendants,  or  either 
of  them,  nor  has  any  money  of  the  testator's  been  employed  in 
business  since  the  testator's  decease,  except  that  his  sharb  in  the 
said  colliery,  for  the  reason  hereinbefore  appearing,  has  not  been 
got  in. 

9.  In  1874,  after  the  plaintiff  C.  B.  had  attained  her  age  of  21 
years  the  defendants  sold  the  real  estate  of  the  testator  for  somi 
amounting  to  15,080Z.,  and  no  part  thereof  remains  unsold.  They 
received  the  purchase-moneys  in  December,  1874,  and  on  the 
day  of  ,  1875,  they  paid  such  proceeds  into  Court  to 
the  credit  of  this  action,  with  the  exception  of  5001,  retained  on 
account  of  costs  incurred  and  to  be  incurred  by  them. 


In  the  High  Court  of  Justice.  [1876.    B.  No.  235.] 

Chancery  Division. 
[Name  of  Judge.] 
Between  A.  B.  and  C.  his  wife,  .Plainti£Bi, 

and 
E.  F.  and  G.  H.,  Defendants. 

Reply. 
The  plaintiff  joins  issue  with  the  defendants  upon  their  defonce. 
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No.  5. 

Agent. 

[187    .   B.No.       ] 

In  the  High  Court  of  Justice. 
Diviflion. 

Writ  issued  3rd  August,  1876. 
Between  A.  B.  and  Companj,  Plaintiffs, 

and 
E.,F.  and  Company,  Defendants. 

Statement  of  Claim. 

1.  The  plaintifb  are  manu&cturers  of  artificial  manures,  carry-  Clahn. 
ing  on  business  at  ,  in  the  county  of 

2.  The  defendants  are  commission  ageuts,  carrying  on  business 
in  London. 

3.  In  the  early  part  of  the  year  ,  the  plaintiffs  com- 
menced, and  down  to  the  187  ,  continued  to 
consign  to  the  defendants,  as  their  agents,  laige  quantities  of 
their  manures  for  sale,  and  the  defendants  sold  the  same,  and 
receiyed  the  price  thereof  and  accounted  to  the  plainti£&  therefor. 

4.  No  express  agreement  has  ever  been  entered  into  between 
the  plaintifib  and  the  defendants  with  respect  to  the  terms  of 
the  defendants'  employment  as  agents.  The  defendants  hate 
always  charged  the  plaintiffs  a  commission  at  per  cent, 
on  all  sales  effected  by  them,  which  is  the  rate  of  commission 
ordinarily  charged  by  del  credere  agents  in  the  said  trade.  And 
the  defendants,  in  fact,  always  accounted  to  the  plaintiffs  for  the 
price,  whether  they  received  the  same  from  the  purchasers  or  not 

5.  The  plaintiffs  contend  that  the  defendants  are  liable  to  them 
as  del  credere  agents,  but  if  not  so  liable  are  under  the  circum- 
stances herein-after  mentioned  liable  as  ordinary  agents. 

6.  On  the  ,  the  plaintiffs  consigned  to  the 
defendants  for  sale  a  large  quantity  of  goods,  including 

tons  of 

7.  On  or  about  the  ,  the  defendant  sold 

tons  of  ]>art  of  such  goods  to  one  G.  H.  for  Z., 

at  three  months'  credit,  and  delivered  the  same  to  him. 

8.  G.  H.  was  not,  at  that  time,  in  good  credit  and  was  in  in- 
solvent circumstances,  and  the  defendants  might,  by  ordinary 
care  and  diligence,  have  ascertained  the  fact. 

9.  G.  H.  did  not  pay  for  the  said  goods,  but  before  the  expira- 
tion of  the  said  three  mouths  for  which  credit  had  been  giten 
was  adjudicated  a  bankrupt,  and  the  plaintiffs  have  never  received 
tiie  said  sum  of  Z.,  or  any  part  thereof. 

The  phuntifGs  claim : — 

¥2 
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1.  Damages  to  the  amount  of  I, 

2.  Such  further  or  other  relief  as  the  Eature  of  the  case  may 

require. 
The  plaintiffs  propose  that  this  action  should  be  tried  in  the 
county  of 

[Title  as  in  claim,  omitting  date  of  issue  of  writ.] 

Statement  of  Defence, 

Defence.  1.  The  defendants  deny  that  the  said  commission  of 

per  cent,  mentioned  in  paragraph  4  of  the  claim  is  the  rate  of 
commission  ordinarily  charged  by  del  credere  agents  in  the  said 
trade,  and  say  that  the  same  is  the  ordinary  commission  for 
agents  other  than  del  credere  agents,  and  they  deny  that  they 
ever  accounted  to  the  plaintiffs  for  the  price  of  any  goods,  except 
after  they  had  receiyed  the  same  from  the  purchasers. 

2.  The  defendants  deny  that  they  were  ever  liable  to  the 
plaintiffs  as  del  credere  agents. 

3.  With  respect  to  the  eighth  paragraph  of  the  plainti£&' 
statement  of  claim,  the  defehdante  say  that  at  the  time  of  the 
said  sale  to  the  said  G.  H.,  the  said  G.  H.  was  a  person  in  good 
credit.  If  it  be  true  that  the  said  G.  H.'was  then  in  insolvent 
circumstances  (which  the  defendants  do  not  admit),  the  defendants 
did  not  and  had  no  reason  to  suspect  the  same,  and  could  not  by 
ordinary  care  or  diligence  have  ascertained  the  fact. 

[Title  as  in  defence.] 

'Reply, 
Beply.  The  plaintiffs  join  issue  upon  the  defendants'   statement   of 

defence. 


No.  6. 
Bill  of  Exchange. 

187     .    B.  No. 
In  the  High  Court  of  Justice, 
Diyision. 

Writ  issued  3rd  August,  1876. 
Between  A.  B.  and  C.  D.,  Plaintiffe, 

and 
E.  F.  and  G.  H.,  Defendants. 

Statement  of  Ckdm. 
Claim.  1.  Messrs.  M.N.  &  Co ,  on  the  day  of 

drew  a  bill  of  exchange  upon  the  defendants  for  ^,  payable 

to  the  order  of  the  said  Messrs.  M.  N.  &  Co.  three  months  after 
date,  and  the  defendants  accepted  the  same. 
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2.  Messrs.  M.  N.  &  Co.  indorsed  the  bill  to  the  plaintiffs. 

3.  The  bill  became  due  on  the  ,  and  the  defendant 
has  not  paid  it 

The  plaintiffs  claim : — 

[Title.] 
Statement  qfDefenee, 

1.  The  bill  of  exchange  mentioned  in  the  statement  of  claim  I>efence. 
was  drawn  and  accepted  under  the  circumstances  hereinafter 
stated,  and  except  as  hereinafter  mentioned  there  never  was  any 
consideration  for  the  acceptance  or  payment  thereof  by  the  de- 
fendants. 

2.  Shortly  before  the  acceptance  of  the  said  bill  it  was  agreed 
between  the  said  Messrs.  M.  N.  &  Co.,  the  drawers  thereof,  and 
the  defendants,  that  the  said  Messrs.  M.  N.  &  Co.  should  sell  and 
deliver  to  the  defendants  free  on  board  ship  at  the  port  of 

1,200  tons  of  coal  daring  the  month  of  ,  and  that  the 

defendants  should  pay  for  the  same  by  accepting  the  said  Messrs. 
M.  N.  &  Co.^s  draft  for  I.  at  six  months. 

3.  The  said  Messrs.  M.  N.  &  Co.  accordingly  drew  upon  the 
defendants,  and  the  defendants  accepted  the  bill  of  exchange  now 
sued  upon. 

4.  The  defendants  did  all  things  which  were  necessary  to 
entitle  them  to  delivery  by  the  said  Messrs.  M.  N.  &  Co.  of 
the  said  1,200  tons  of  coal  under  their  said  contract,  and  the  time 
for  delivery  has  long  since  elapsed  ;  but  the  said  Messrs.  M.  N.  & 
Co.  never  delivered  the  same,  or  any  part  thereof,  but  have  always 
refused  to  do  so,  whereby  the  consideration  for  the  defendants* 
acceptance  has  wholly  failed. 

5.  The  plaintiffs  first  received  the  said  bill,  and  it  was  first  in* 
dorsed  to  them  after  it  was  overdue. 

6.  The  plaintiffs  never  gave  any  value  or  consideration  for  the 
said  bill. 

7.  The  plainti£&  took  the  said  bill  with  notice  of  the  facts  stated 
in  the  second,  third,  and  fourth  paragraphs  hereof. 

[Title.] 

Reply. 
.-  1.  The  plaintiff  joins  issue  upon  the  defendants*  statement  ofBeply. 
defence. 

2.  The  plaintiff  gave  value  and  consideration  for  the  said  bill 

in  manner  following,  that  is  to  say,  on  the  day  of 

,  187    ,  the  said  Messrs.  M.  N.  &  Co.  were  indebted 

to  the  plidntiff  in  about  2.,  the  balance  of  an  account 

for  goods  sold  from  time  to  time  by  him  to  them.     On  that  day 
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the  J  ordered  of  the  plaintiff  farther  goods  to  tiie  vakie  of  aboat 
i,  whioh  last-mentioiied  goods  have  since  been  de- 
liyered  bj  him  to  them.  And  at  the  time  of  the  order  for  snch 
last-mentioned  goods  it  was  agreed  between  Messrs.  M.  N.  &  Co. 
and  the  plainti£^  and  the  order  was  received  npon  the  terms,  that 
they  shoold  indorse  and  hand  over  to  him  the  bill  of  exchange  sned 
upon,  tbgether  with  varions  other  secoritieB  on  account  of  the  said 
previous  balance,  and  the  price  of  the  goods  so  ordered  on  that 
daj.  The  said  securities,  including  the  bill  sued  upon,  were  there- 
upon on  the  same  day  indorsed  and  handed  over  to  the  plaintiC 


Na7. 
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187    .      B.  No. 
In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  August,  1876. 

Between  A.  B.  and  C.  D.,  Plaindfis, 

and 

E.  F.  and  G.  H.,  Defendants. 

Statement  qf  Claim. 

Claim.  1.  The  plainti£&  are  merchants,*  factors,  and  com- 

mission agents,  carrying  on  business  in  London. 

2.  The  defendants  are  merchants  and  commission  agents,  carry- 
ing on  business  at  Hong  Kong. 

3.  For  several  years  prior  to  the  ,  1875,  the 
plaintiffs  had  been  in  the  habit  of  consigning  goods  to  the  de- 
fendants for  sale,  as  their  agents ;  and  the  defendants  had  been  in 
the  habit  of  consigning  goods  to  the  plaintiffs  &r  sale,  as  their 
9^nts ;  and  each  party  always  received  the  price  of  the  goods 
sold  by  him  for  the  other ;  and  a  balance  was  from  time  to  time 
struck  between  the  parties,  and  paid. 

On  the  of  ,  the  moneys  so  received 

by  the  defendants  for  the  plaintiffii,  and  remaining  in  their  names^ 
largely  exceeded  the  moneys  received  by  the  plaintifiBs  for  the  de- 
fendants, and  a  balance  of  Z.  was  accordingly  due  to  the 
plaintiffs  from  the  defendants, 
the  defendants  a  statement  of  the  accounts  between  them,  show- 

4.  On  or  about  the  ,  1875,  the  plainti£b  sent  t» 
ing  the  said  sum  as  the  halance  due  to  the  plaintiff  from  tiie 
defendants ;  and  the  defendants  agreed  to  the  said  atatement  of 
accounts  as  correct,  and  to  the  said  sum  of  2.  as  the 
balance  doe  by  them  to  the  plaintLSs,  and  agreed  to  pay  interest 
on  such  balance  if  time  were  given  to  them. 
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5.  The  defendants  reqnested  the  plaintifib  to  give  them  Kbree 
months'  time  for  payment  of  the  said  sum  of  2., 

and  the  p]ainti£&  agreed  to  do  so  upon  the  defendaols  accepting 
the  bills  of  exchange  hereinafter  mentioned. 

j6.  The  plaintiffs  thereupon  on  the  drew 

two  bills  of  exchange  upon  the  defendanti^  «ne  for  2- 

and  the  other  for  L,  both  i^yable  to  the  order  of  ths 

plaintifib  three  months  after  date,  and  tJie  defendants  accepted 
the  bills. 

The  said  bills  became  dsM  on  the  187    ,  and  the 

defendants  have  not^aid  the  bills,  or  either  of  them,  nor  the  said 
sum  of  Z. 

The  plgiB^fi  claim : — 

Z.  and  interest  to  the  date  of  judgment. 
'The  plaintiffs  propose  that  the  action  should  be  tried  in  London. 


No.  8. 
Damage  to  Goods  on  Board  Ship. 

In  the  High  Court  of  Justice.  187    .       B.  No. 

Division. 
Writ  issued  f  ]. 

[THE  "IDA."*] 

Between  A.  B.  and  C.  D.,  Plaintiffs, 

and 
E.  F.  and  G.  H.,  Defendants. 

Statement  of  Claiiti, 

[1.  The  "  Ida"  is  a  vessel  of  which  no  owner  or  part  owner  was,  Claim. 
at  the  time  of  the  institution  of  this  cause,  domiciled  in  England 

or  Wales.]t 

2.  In  the  month  of  February,  1873,  Messrs.  L.  and  Company,  of 
Alexandria,  caused  to  be  shipped  6,110  ardebs  of  cotton  seed  on 
board  the  said  vessel,  then  lying  in  Port  Said  (Egypt),  and  the  then 
master  of  the  vessel  received  the  same,  to  be  carried  fix)m  Port 
Said  to  Hull,  upon  the  terms  of  three  bills  of  lading,  signed  b^  the 
master,  and  delivered  to  Messrs.  L.  and  Company. 

3.  The  three  bills  of  lading,  being  in  form  exactly  similar  to 
one  another,  were  and  are  so  far  as  is  material,  to  the  present 
case,  in  the  words,  letters  and  figures  following,  that  is  to 
say:—  

*  In  AdmiraltT  action  insert  name  of  ship. 

t  A  statement  to  this  effeet  may  be  inserted  if  the  action  be  onder  sec.  6 
of  the  Admiralty  Act,  1861. 
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"  Shipped  in  good  order  and  well  conditioned  by  L.  and  Co., 
Alexandria  (Egypt)  in  and  npon  the  good  ship  called  tlie 
'  Ida,'  whereof  is  master  for  the  present  voyage  Ambrosio 
Cbiapella  and  now  riding  at  anchor  in  the  port  of  Port  Said 
(Egypt)  and  bound  for  Hull,  six  thousand  one  hundred  and 
ten  ardebs  cotton  seed  being  marked  and  nmnbered  as  in  the 
margin,  and  are  to  be  deliyered  in  the  like  good  order  and 
weU-conditioned  at  the  aforesaid  Port  of  Hull  (the  actof  Crod, 
the  Queen's  enemies,  fire  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever 
nature  and  kind  soever,  save  risk  of  boats  so  far  as  ships  are 
liable  thereto  excepted),  unto  order  or  to  assigns  paying 
freight  for  the  said  goods  at  the  rate  of  (198.)  b&j  nineteen 
shillings  sterling  in  full  per  ton  of  20  cvrt.  delivered  with  lOl. 
gratuity.  Other  conditions  as  per  charter-party,  dated  London, 
4th  October,  1872,  with  primage  and  average  accustomed. 
In  witness  whereof  the  master  or  purser  of  the  said  ship  hath 
affirmed  to  three  bills  of  lading  all  of  this  tenor  and  date,  the 
one  of  which  three  bills  being  accomplished  the  other  two  to 
stand  void.    Dated  in  Port  Said  (Egypt)  6th  February,  1873. 
100  dunnage  mats.    Fifteen  working  days  remain  for  dis- 
charging/' 

4.  The  persons  constituting  the  firm  of  Messrs.  L.  and  Com- 
pany are  identical  with  the  members  of  the  plaintiffs'  firm. 

5.  The  vessel  sailed  on  her  voyage  to  Hull,  and  duly  arrived 
there  on  or  about  the  7th  day  of  May,  1873. 

6.  The  cotton  seed  was  delivered  to  the  plaintiffs,  but  not  in  as 
good  order  and  condition  as  it  was  in  when  shipped  at  Port  Said  ; 
but  was  delivered  to  the  plaintiffs  greatly  damaged. 

7.  The  deterioration  of  the  cotton  seed  was  not  occasioned  by 
any  of  the  perils  or  causes  in  the  bills  of  lading  excepted. 

8.  By  reason  of  the  premises  the  plaintiff  lost  a  great  part  of 
the  value  of  the  said  cotton  seed,  and  were  put  to  great  expense 
in  and  about  keeping,  warehousing,  and  improving  the  condition 
of  the  said  cotton  seed,  and  in  and  about  having  the  same  surveyed. 

The  plaint iflfe  claim  the  following  relief: — 

1.  I.  for  damages  [*and  the  condemnation  of  the 
said  vessel  and  the  defendant  and  his  bail  in  the  same] : 

2.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 

D^ence. 
Statement  of: — 

Defence.  ^*  They  deny  the  truth  of  the  allegations  contained  in  the 

sixth,  seventh,  and  eighth  articles  of  the  said  petition. 

*  Thif  may  be  inserted  if  the  action  be  an  Admiral^  action  m 
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2.  The  deterioration,  if  any,  to  the  cotton  seed  was  occasioned 
by  the  character  and  quality  of  the  cotton  seed  when  shipped  on 
board  the  "  Ida,"  and  by  the  inherent  qualities  of  the  cotton 
seed,  and  by  shipping  water  in  a  severe  storm  which  occurred  on 
the  day  of  in  latitude  during  the  voyage, 

or  by  some  or  one  of  such  causes. 

[Title.] 

Beply. 
The  plaintiffs  join  issue  upon  the  statement  of  defence.  Bepljr. 


No.  9. 
Bottomry. 

In  the  High  Court  of  Justice,  187.      B.  No. 

Admiralty  Division. 

Writ  issued     [  ]. 

THE  "ONWARD.'' 

Between  A.  B.  and  C.  D.,  Plaintifis, 

and 
E.  F.  and  G.  H.,  Defendants. 

Statement  of  Claim. 

1.  The  "  Onward,"  a  ship  of  933  tons  register,  or  thereabouts,  Claim, 
belonging  to  the  United  States  of  America,  whilst  on  a  voyage  from 
Moulmein  to  Queenstown  or  Falmouth,  for  orders,  and  from  thence 

to  a  port  of  discharge  in  the  United  Kingdom  or  on  the  Conti- 
nent, between  Bordeaux  and  Hamburg,  both  ports  inclusive, 
laden  with  a  cargo  of  teak  timber,  was  compelled  to  put  into 
Port  Louis,  in  the  island  of  Mauritius,  in  order  to  repair  and 
refit. 

2.  The   master  of  the  "Onward,"   being   without  funds  or 

credit  at  Port  Louis,  and  being  unable  to  pay  the  expense  of  the 

said  repairs,  and  the  necessary  disbursements  of  the  said  ship  at 

Port  Louis,  so  as  to  enable  the  said  ship  to  resume  and  prosecute 

her  voyage,  and  after  having  communicated  with  his  owners  and 

-with  the  owners  and  consignees  of  the  cargo  was  compelled  to 

resort  to  a  loan  of  24,369  dollars  on  bottomry  of  the  said  ship, 

her  cargo  and  freight,  for  the  purpose  of  enabling  him  to  pay  the 

said  expenses  and  disbursements,  which    sum  Messrs.  H.   and 

Oompany,  of  Port  Louis,  at  the  request  of  the  master  by  public 

Advertisement,  advanced  to  the  said  master  at  and  after  the  rate 

of  128  dollars  for  every  100  dollars  advanced,  and  accordingly  the 

said  master,  by  a  bond  of  bottomry,  dated  the  13th  of  October 
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1870,  bj  him  didj  executed  in  consideration  of  tke  Bom  of  24,369 
dollani  Mauritius  currency,  paid  to  him  by  the  said  Messrs.  H. 
and  Company,  bound  himself  and  the  said  ship  and  her  cargo, 
namely,  about  940  tons  of  teak  timber,  and  her  freight,  to  pay 
unto  Messrs.  H.  and  Company,  their  assigns,  or  order  or  indorsees, 
the  said  sum  of  24,369  dollars  with  the  aforesaid  maritime  premium 
thereon,  within  twenty  days  next  after  the  arrival  of  the  "  On- 
ward," at  her  port  of  discharge,  from  the  said  intended  voyage, 
the  said  payment  to  be  made  both  in  capital  and  interest  in 
British  sterling  money,  at  and  after  the  rate  of  49.  for  eveiy 
dollar,  with  a  condition,  that  in  case  the  said  ship  and  cargo  should 
be  lost,  during  her  voyage  from  Port  Louis  to  Queenstown,  or 
Falmouth,  for  orders,  and  thence  to  her  port  of  discharge  in  the 
United  Kingdom,  or  on  the  Continent  between  Bordeaux  and 
Hamburg,  both  ports  inclusive,  then  that  the  said  sum  of  24,369 
dollars,  and  maritime  premium  thereon,  should  not  be  recoverable. 

3.  The  "  Onward  "  subsequently  proceeded  on  her  voyage,  and 
on  the  7th  of  February,  1871,  arrived  with  her  cargo  on  board  at 
the  port  of  Liverpool,  which  was  her  port  of  discharge. 

4.  The  bond  was  duly  indorsed  and  assigned  to  the  j^kwrfHEk 

5.  The  ship  has  been  sold  by  order  of  the  Oaort,  and  tbe  pro- 
ceeds of  the  sale  thereof  have  been  brought  into  Court,  and  the 
freight  has  also  baaB  pond  into  Court. 

^  Hk  said  sum  of  24,369  dollars,  with  the  maritime  premium 
thereon,  still  remain  due  to  the  plaintiffii.  By  a  decree  made  on 
the  10th  of  May,  1871,  the  Court  pronounced  for  the  validity  of  the 
bond,  so  far  as  regarded  the  ship  and  freight,  and  condemned  the 
proceeds  of  the  ship  and  freight  in  the  amount  due  on  the  bond. 
The  principal  and  premium  still  remain  owing  to  the  plaintifls, 
and  the  proceeds  of  the  said  ship  and  her  freight  available  for 
payment  thereof  are  insufficient  for  such  payment. 

The  plaintiffs  claim : — 

1.  That  the  Court  pronounce  for  the  validity  of  the  bond  so 

far  as  regards  the  cargo : 

2.  That  the  Court  condemn  the  defendants  and  their  bail  in 

so  much  of  the  amount  due  to  the  p1aintifi&  on  the 
bond,  for  principal,  maritime  premium,  and  for  interest, 
from  the  time  when  such  principal  and  premium  ought 
to  have  been  paid,  as  the  proceeds  of  the  ship  and  freight 
available  for  payment  of  the  bond  shall  be  insufficient 
to  satisfy  and  in  costs : 

3.  6uch  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 

DiefefMie, 

The  defendants  say  that  the— 
Defenoe.  1.  Several  averments  in  the  second  article  of  the  statonent 
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contained  are  respectively  untrue,  except  the  averment  tliat  the 
bottomry  bond  therein  mentioned  was  given  and  executed. 

2.  The  "  Onward  "  proceeded  on  the  voyage  in  the  first  patrar 
graph  of  the  claim  mentioned,  under  a  charter-party  made  between 
the  defendants  and  the  owners  of  the  vessel,  who  resided  at  New 
York.  And  the  cargo  in  the  said  paragraph  mentioned  belonged 
to  the  defendants,  and  was  shipped  at  Moulmein,  by  Messn.  1\ 
F.,  and  Company,  of  Moulmein,  condgned  to  the  defendants. 

8.  When  the  *'  Onward ''  put  into  Port  Louis,  the  master  placed 
his  ship  in  the  hands  (^  Messrs.  H.  and  Company,  the  persons 
in  the  second  paragraph  of  the  claim  mentioned,  and  the  repairs 
and  disbursements  in  the  said  second  article  mentioned  were  made, 
direct^,  and  expended  under  the  orders,  management,  and  on  the 
credit  of  said  Messrs.  H.  and  Company,  who  at  the  outset  con- 
templated the  necessity  of  securing  themselves  by  the  hypotheca- 
tion of  the  ship,  freight,  and  cargo. 

4.  The  master  of  the  "Onward'*  and  Messrs.  H.  and  Com- 
pany did  not  commonicate  to  the  said  shippers  of  the  cargo,  or  to 
the  defendants,  who  carried  on  business  at  Glasgow,  as  the  master 
knew  the  intention  of  hypothecating  the  ship,  freight,  and  cargo, 
or  the  circumstances  which  might  render  such  hypothecation 
jMlvisable  or  necessary,  but  on  the  contrary,  without  reasonable 
caose  or  excuse,  abstained  from  so  doing,  although  the  compara* 
tively  small  value  of  the  ship  and  freight  to  be  earned,  rendered  it 
sU  the  more  imp(»rtant  that  such  communication  should  have  been 
made. 

5.  A  reasonable  and  panoq»er  time  -was  not  allowed  to  elapse 
between  the  advertisements  for  the  bottomiy  loan,  and  the  accept- 
ance of  Messrs.  H.  and  Company's  offer  to  make  such  loan. 

[Title.] 
Beply. 

1.  The  plaintifib  say  that  the  defendants,  since  the  31st  day  of  Reply. 
X>ecember,  1868,  have  been  the  only  persons  forming  the  firm  of 
T.y  F.,  and  Co.,  of  Moulmein,  mentioned  in  the  second  paragraph  of 
the  defence. 

2.  After  the  master  of  the  "  Onward"  put  into  Port  Louis  as 
aforesaid,  he  employed  Messrs.  H.  and  Company,  in  the  claim 
mentioned,  as  his  agents,  and  by  his  directions  they  by  letter 
commnnicated  to  the  defendants'  firms  at  Moulmein  and  Glasgow 
the  circumstances  of  the  ship's  distress,  and  the  estimated  amount 
of  her  repairs. 

3.  The  said  Messrs.  H.  and  Company  shortly  after  the  said 
glilp  was  put  into  their  hands  at  Port  Louis,  o0ered  the  said 
master,  in  case  he  should  Tequire  them  to  do  so,  to  make  the 
jxGG&sxaxy  advances  for  the  ship's  repairs,  and  to  take  his  draft  at 
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90  days'  Bigbt  on  Messrs.  B.  Brothers,  of  London,  at  the  rate  of 
5  per  cent  discount  for  the  amount  of  the  advances,  together 
wilh  a  bottomry  bond  on  ship,  cargo,  and  freight  as  collateral 
secority,  the  bond  to  be  void  shoald  the  draft  be  accepted.  The 
said  master,  and  the  said  Messrs.  H.  and  Company,  by  letter, 
communicated  to  the  oi;?ners  of  the  "  Onward*'  the  circumstances 
of  the  said  ship's  distress,  and  the  aforesaid  offer  of  the  said 
Messrs.  H.  and  Company,  and  the  said  master  by  his  letter  re- 
quested the  said  owners  to  giye  him  their  directions  on  the 
subject.  The  said  owners  shortly  after  receiving  such  letters,  by 
letter  communicated  with  the  defendants  at  Glasgow,  and  for- 
warded to  them  copies  of  the  said  last-mentioned  letters  of  the 
said  master,  and  of  the  said  Messrs.  H.  and  Company. 

4.  The  defendants'  houses  at  Moulmein  and  Glasgow  respectively 
received  the  letters  referred  to  in  the  second  paragraph  of  this 
reply  in  time  to  have  communicated  with  the  said  master  at 
Port  Louis  before  the  giving  of  the  said  bottomry  bond. 

5.  The  defendants  received  the  said  copies  of  letters  referred 
to  in  paragraph  4  of  this  reply,  in  time  for  them  to  have  com- 
municated thereon  with  the  said  master  at  Port  Louis  before  the 
giving  of  the  said  bond. 

6.  The  defendants  did  not  at  any  time  answer  the  said  com- 
munications of  the  said  Messrs.  H.  and  Company,  or  in  any  way 
communicate  or  attempt  to  communicate  with  the  said  master,  or 
to  direct  him  not  to  give,  or  to  prevent  him  from  giving  the  said 
bottomry  bond  on  the  said  cargo. 

7.  The  said  bond  was  duly  advertised  for  sale,  and  was  sub- 
sequently, and  after  a  proper  interval  had  elapsed,  sold  by  aactioD 
in  the  usual  way.  There  were  several  bidders  at  the  sale,  and 
the  said  Messrs.  H.  and  Company  were  the  lowest  bidders  in 
premium,  and  the  said  bond  was  knocked  down  to  them.  The 
said  bond  was  not  advertised  for  until  the  said  ship  was  ready  for 
sea,  and  up  to  that  time  the  master  of  the  said  ship  had  expected 
to  hear  from  her  owners,  and  had  hoped  to  be  put  in  funds,  and 
had  not  finally  determined  to  resort  to  bottomry  of  the  said  ship, 
or  her  cargo  or  freight 

8.  Save  as  herein  appears  the  plainti£&  deny  the  truth  of  the 
several  allegations  contained  in  the  said  answer. 

[Note. — ^The  facts  stated  in  this  reply  should,  in  general,  be 
introduced  by  amendment  into  the  statement  of  claim.] 

[Title.] 
B^oinder. 

B((ioinder.         The  defendants  join  issue  upon  the  plaintifib'  reply. 
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No.  10. 
Charter  Party. 

187    .    B.  No. 
In  the  High  Court  of  Justice, 

DivisioD. 
Writ  issued  3rd  August,  1876. 
Between  A.  B.  and  C.  D.,  Plaintiffs, 

and 
E.  F.  and  G.  H.,  Defendants. 

Statement  of  Claim, 

1.  The  plaintiffs  were,  on  the  1st  August,  1874,  the  owners  of  Claim, 
the  steamship  "British  Queen.'' 

2.  On  the  1st  August,  1874,  the  ship  being  then  in  Calcutta, 
a  charter-party  was  there  entered  into  between  John  Smith,  the 
master,  on  behalf  of  himself  and  the  owners  of  the  said  ship,  of 
the  one  part,  and  the  defendants  of  the  other  part. 

3.  By  the  said  charter-party  it  was  agreed,  amongst  other 
things,  that  the  defendants  should  be  entitled  to  the  whole 
carrying  power  of  the  said  steamship  for  the  period  of  four 
months  certain,  commencing  from  the  said  1st  August,  1874, 
upon  a  voyage  or  voyages  between  Calcutta  and  Mauritius  and 
back ;  that  the  defendants  should  pay  for  such  use  of  the  said 
steamship  to  the  plaintiffs'  agents  at  Calcutta,  monthly,  the  sam 
of  10002. ;  that  the  charter  should  terminate  at  Calcutta ;  and 
that  if  at  the  expiration  of  the  said  period  of  four  months  the 
said  steamship  should  be  upon  a  voyage,  then  the  defendants 
should  pay  j^o  rdta  for  the  hire  of  the  ship  up  to  her  arrival  at 
Calcutta,  and  the  complete  discharge  of  her  cargo  there. 

4.  The  "British  Queen*'  made  several  voyages  in  pursuance 
of  the  said  charter-party,  and  the  first  three  monthly  sums  of 
1000/.  each  were  duly  paid. 

5.  The  period  of  fonr  months  expired  on  the  1st  December, 
1874,  and  at  that  time  the  steamship  was  on  a  voyage  from 
Mauritius  to  Calcutta.  She  arrived  at  Calcutta  on  the  13th 
December,  and  the  discharge  of  her  cargo  there  was  completed 
on  the  16th  December,  1874. 

6.  The  p1ainti£&'  agents  at  Calcutta  called  upon  the  defendants 
to  pay  to  them  the  fourth  monthly  sum  of  1,000/.,  and  a  sum 
of  500/.  for  the  hire  of  the  steamship  from  the  1st  to  the  16th 
December,  1874,  but  the  defendants  have  not  paid  any  part  of 
the  said  sums. 

The  plainti£&  claim — 
The  sum  of  1,500/.,  and  interest  upon  1,000/.,  part  thereof, 
from  the  1st  December,  1874,  until  judgment. 
The  plaintififo  propose  that  this  action  should  be  tried  in  London. 
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Defenod 


Counter- 
claim. 


[Title.] 

Statemmt  of  Befenioe. 

1.  B7  the  cliarter-partj  sued  upon  it  was  expressly  proyided 
that  if  any  accident  should  happen  to,  or  any  repairs  should 
become  necessary  to  the  engines  or  boilers  of  the  said  steamship, 
the  time  occnpied  in  repairs  shoald  be  dedacted  from  the  period 
of  the  said  charter,  and  a  proportionate  reduction  in  the  charter 
money  should  be  made. 

2.  On  the  repairs  became  necessary  to  the  engines 
and  boilers  of  the  steamship,  and  ten  days  were  occupied  in  effect* 
ing  such  repairs. 

3.  On  the  an  accident  happened  to  the  engines  of 
the  steamship  at  Mauritius,  and  two  days  were  occnpied  in 
effecting  the  repairs  necessary  in  consequence  thereof. 

4.  The  defendants  are  therefore  entitled,  to  a  reduction  in  the 
charter  money  of  4002. 

By  way  of  setK)ff  and  counter-claim  the  defendants  claim  as 
follows : — 

5.  By  the  charter-party  it  was  expressly  provided  that  the 
charterers  should  furnish  funds  for  the  steamship's  necessary 
disbursements,  except  in  the  port  of  Calcutta,  without  any  com- 
mission or  interest  on  any  sum  so  advanced. 

6.  The  defendants  paid  for  the  necessary  disbursements  of  the 
ship  in  the  port  of  Mauritius  between  the  and  the 

1874,  sums  amounting  in  all  to  6252. 148  6<i. 

7.  The  charter-party  also  contained  an  express  warranty  thai  the 
steamship  was  at  the  date  thereof  capable  of  steaming  nine  knots 
an  hour  on  a  consumption  of  thirty  tons  of  coal  a  day,  and  it  was 
further  provided  by  the  charter-party  that  the  charterers  shoald 
provide  coal  for  the  use  of  the  said  steamship. 

8.  The  steamship  was  at  the  date  of  the  charter-party  only 
capable  of  steaming  less  than  eight  knots  to  an  hour,  and  that  only 
on  a  consumption  of  more  than  thirty-five  tons  of  coal  a  day. 

9.  In  consequence  of  the  matters  mentioned  in  the  last  para- 
graph, the  steamship  finally  arrived  at  Calcutta  at  least  fifteen 
days  later,  and  remained  under  charter  at  least  fifteen  days  longer 
than  she  would  otherwise  have  done.  She  was  also  during  the 
whole  period  of  the  said  charter  at  sea  for  a  much  larger  nnmber 
of  days  than  she  would  otherwise  have  been,  and  consumed  a  much 
larger  quantity  of  coal  on  each  of  such  days  than  she  would  other- 
wise have  done,  whereby  the  defendants  were  obliged  to  provide 
for  the  use  of  the  steamship  much  larger  quantities  of  coal  than 
they  would  otherwise  have  been. 

The  defendants  claim — 

I.  damages  in  respect  of  the  matters  stated  in  this 
set-off  and  oounter-claimi 
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[Title.] 

1.  The  plaintiff  joins  issue  upon  the  second,  third,  and  fourth  Beplj. 
paragraphs  of  the  defendant's  statement  of  defence. 

2.  With  respect  to  the  alleged  set-off  stated  in  paragraph  6,  the 
plaintiff  does  not  admit  the  correctness  of  the  amoont  tiierein  . 
stated.  And  all  sums  advanced  by  them  for  disbursements  were 
paid  or  allowed  to  them  by  the  plaintiffs  by  deducting  the  amount 
thereof  from  the  third  monthly  sum  fA  1,0002.  paid  (subject  to 
such  deduction  to  the  plaintifis'  agents  at  Calcutta  by  the  defen- 
dant  on  or  about  the  12  th  November,  1874. 

3.  With  respect  to  the  alleged  breach  of  warranty  and  the 
alleged  damages  therefrom,  stated  in  the  seventh,  eighth,  and 
ninth  paragraphs,  the  plaintiffs  say  that  the  steamship  was  at  the 
date  of  the  charter-party  capable  of  steaming  nine  knots  an  hour 
on  h,  consumption  of  thirty  tons  of  coal  a  day.  If  the  steamship 
did  not,  during  the  said  charter,  steam  more  than  eight  knots  an 
hour,  and  that  on  a  consumption  of  more  than  thirty-five  tons  a 
day,  as  alleged  (which  the  plaintifEs  do  not  admit),  it  was  in  con- 
sequence of  the  bad  and  unfit  quality  of  the  coals  provided  by  the 
defendants  for  the  ship^s  use. 

[Title.] 

Joinder  of  Issue. 

The  defendants  join  issue  upon  the  plaintifis*  reply  to  their  set-  Bctioiuder. 
off  and  counter-claim. 


No.  11. 

Collision. 

187     .    B.  No. 
In  the  High  Court  of  Justice. 
Admiralty  Division. 

Writ  issued  [  ]. 

THE  "AMERICAN.'* 

Between  A.  B.  and  C.  D.,  Plainlifis. 

and 
E.  F.  andG.  H.,  Defendants. 

Statement  of  Claim, 

1.  Shortly  before  8  a.m.  on  the  9th  of  December,  1874,  the  Claim, 
brigantine  "  Katie,*'  of  194  tons  register,  of  which  the  plaintiffs 
were  owners,  manned  by  a  crew  of  eight  hands  all  told,  whilst 
on  a  TOjage  from  Dublin  to  l^t.  John's,  Newfoundland,  in  ballast, 


\ 
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was  in  latitude  about  46^  N.,  and  longitude  40"  42'  W^  Vy 
account. 

2.  The  wind  at  sncli  time  was  about  W.  by  S.,  a  strong  breeze, 
and  the  weather  was  clear,  and  the  "Katie"  was  under  doaUe- 
reefed  mainsail,  reefed  mainstaysail,  middle  staysail,  lower  topsail, 
reefed  fore  staysail,  and  jib,  sailing  iuU  and  by  on  the  port  tack, 
heading  about  N.W.  t  N.,  and  proceeding  at  the  rate  of  aboot 
five  knots  and  a  half  per  hour. 

3.  At  such  time  a  steamship  under  steam  and  sail,  wbicli 
proved  to  be  the  screw  steamship  "  American,*'  was  seen  at  the 
diirtance  of  three  or  four  miles  from  the  '*  Katie,"  broad  on  her 
port  bow,  and  steering  about  E.  or  E.  by  S.  The  master  of  the 
"Katie"  not  having  been  able  to  take  observations  for  several 
days,  and  her  chronometer  having  run  down,  and  the  said  master 
wishing  to  exchange  longitudes  with  the  "American,'*  caosed 
an  ensign  to  be  hoisted,  and  marked  his  longitude  by  account  on  a 
board  which  he  exhibited  over  the  port  side.  The  "Katie"  was 
kept  full  and  by,  and  the  "American"  approached  rapidly,  and 
attempted  to  pass  ahead  of  the'  "  Elatie,"  and  caused  immediate 
danger  of  collision,  and  although  thereupon  the  helm  of  the 
"Katie"  was  put  hard  a>port  and  her  mainsheet  let  go,  the 
"  American"  with  her  stem  struck  the  "  Katie"  on  her  port  side, 
almost  amidships,  cutting  her  nearly  in  two,  and  the  "  Katie" 
sank  almost  immediately,  her  crew  being  saved  by  the  steamer. 

4.  The  "American"  improperly  neglected  to  keep  clear  of  the 
"  Katie." 

6.  The  "  American"  improperly  attempted  to  pass  ahead  of  the 
"Katie." 

6.  The  "  American"  improperiy  neglected  to  ease  her  engines, 
and  improperly  neglected  to  stop  and  reverse  her  engines  in  dae 
time. 

The  plaintiff  claims : — 

1.  That  it  may  be' declared  that  the  plaintiffs  are  entitled  to 

the  damage  proceeded  for : 

2.  That  the  bail  given  by  the  defendants  be  condemned  in 

such  damage,  and  in  costs : 

3.  That  the  accounts  and  vouchers  relating  to  such  damage 

be  referred  to  the  Registrar  assisted  by  merchants  to 
report  the  amoimt  thereof: 

4.  Sach  further  and  other  relief  as  the  nature  of  the  case 

may  require. 

[Title.l 

Statement  of  Defenee, 

The  defendants  say  as  follows : — 
Defence.  i.  The  "  American"  is  a  screw  steamship,  of  1,868  tons  register, 

with  engines  of  200-horse  power  nominal,  belonging  to  the  port  of 
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Liverpool,  and  at  the  time  of  the  occurrences  hereinafter  men- 
tioned was  manned  by  a  crew  of  40  hands  all  told,  laden  with  a 
cargo  of  general  merchandise,  and  bomid  from  Port-an-Prince  in 
the  West  Indies  to  Liverpool. 

2.  About  8.5  a.m.  on  the  28th  November,  1874,  the  "Ameri- 
can'* was  in  latitude  46"  N.,  longitude  38**  16'  W.,  steering  E.  by 
S.  true  magnetic,  making  under  all  sail  and  steam  about  12  knots 
an  hour,  the  wind  being  about  S.W.  by  S.  true  magnetic,  blowing 
a  strong  breeze  and  the  weather  hazy,  when  a  vessel,  which  after- 
wards proved  to  be  the  brigantine  "  Katie,"  was  observed  on  the 
"  American's"  starboard  bow  about  four  miles  distant,  bearing 
about  S.E.  by  E.  true  magnetic,  close-hauled  to  the  wind,  and 
steering  a  course  nearly  parallel  to  that  of  the  "  American." 

3.  The  "  American''  kept  her  course,  and  when  the  "  Katie" 
was  about  three  miles  distant  her  ensign  was  observed  by  those 
on  board  the  "American"  run  up  to  the  main,  and  she  was  seen 
to  have  altered  her  course,  and  to  be  bearing  down  towards  the 
**  American."  The  "  American's"  ensign  was  afterwards  run  up, 
and  her  master,  supposing  that  the  **  Katie''  wanted  to  correct 
her  longitude,  or  to  speak  the  "American,"  continued  on  his 
course,  expecting  that  the  "  Katie,"  when  she  had  got  sufficiently 
close  to  speak  or  show  her  black  board  over  her  starboard  side, 
would  luff  to  the  wiud,  and  pass  to  windward  of  the  "  American." 

4.  The  master  of  the  "  American"  watched  the  "  Katie"  as  she 
continued  to  approach  the  "  American,''  and  when  she  had  ap- 
proached as  near  as  he  deemed  it  prudent  for  her  to  come,  he 
waved  to  her  to  luf^  and  shortly  afterwards,  on  his  observing  her  to 
be  attempting  to  cross  the  bows  of  the  '*  American,"  the  helm  of 
the  latter  was  immediately  put  to  starboard,  and  engines  stopped 
and  reversed  fiill  speed ;  but  notwithstanding,  the  "  American" 
with  her  stem  came  into  collision  with  the  port  side  of  the 
'^  Katie,"  a  little  forward  of  the  main  rigging. 

5.  The  "  American's"  engines  were  then  stopped,  and  when 
the  crew  of  the  "  Katie"  had  got  on  board  of  the  "  American," 
the  latter's  engines  were  reversed  to  get  her  clear  of  the  "  Katie," 
which  sunk  under  the  "  American's"  bows. 

6.  The  "Katie"  improperly  approached  too  close  to  the 
"  American." 

7.  Those  on  board  the  "  Katie"  improperly  neglected  to  luff, 
and  to  pass  to  windward  of  the  "  American." 

8.  Those  on  board  the  "  Katie"  improperly  attempted  to  cross 
the  bows  of  the  "  American." 

9.  Those  on  board  the  "Katie"  improperly  ported  her  helm  be- 
fore the  said  collision. 

10.  Those  on  board  the  "  Katie"  improperly  neglected  to  star- 
board her  helm  before  the  said  collision. 
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(Tiile.l 
^fkpiy. 

B«ply.  Tixe  plaintiflb  joSn  issae  npon  the  d^endaiiU'  ^tement  ot  At- 

fenoe. 


No,  IS. 
Equipment  of  Ship. 

187     .    B.No. 
In  the  High  Court  of  Justice, 
Admiralty  Diyision. 

Writ  issued  [  ]. 

THE  '«TWO  ELLENS.*' 

Btftween  A.  B.  and  <).  D.,  Plaintifis. 

and 

E.F./I)efendairt. 

Statement  of  Claim. 
CMoi.  1.  The-sud  Tessel  w$b  and  is  a  'British  cdenial  vessel,  helong* 

log  to  the  ^rt  of  Digby,  io  Nova  Scotia,  of  ^^ch  no  owner  or 
part  owner  was  at  the  time  <^the  commenoement  of  this  action  or 
is  domiciled  in  England  or  Wales. 

2*  At  the  iime  of  commenoeme&t  of  this  action  the  wi.  vernal 
was  under  arsest  at  this  Court. 

3.  About  the  month  of  Febraary,  1868,  the  fiaid  yessel  was  lying 
in  -this  port  of  Londfm,  in  need  of  jfepairs,  and  <^  being  eqmpped 
and  snpplied  with  certain  other  necessaries. 

4.  By  the  order  of  Jiiesftrs.  K.  L^  who  were  duly  authorised, 
the  plaindffii  equipped  and  repaired  the  said  vesEfel  as  she  needed, 
and  proyided  rthe  vessel  with  inecdssaries,  and  there  k  now  due  to 
the  plaintifiis  for  such  necesbary  ifepairing  and  eqnij^ing,  and 
other  necesiiariei,  the  snm  o^  3052.  d«.,  together  with  interest 
thereon  from  the  19th  day  of  Februaiy,  1868. 

The  plaintiffii  olaim  : — 

1.  Judgment  for  the  said  sum  of  3052.  3«.,  with  siidi  inteiest 

thereon  as  afbresaid  until  judgment : 

2.  The  condemnation  of  the  ship  and  the  defendant  and  his 

bail  thearein  and  in  the  oosts  of  this  suit : 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title], 
Statfiment  cf  Dtfenee, 

Defence.  1.  By  an  instrument  of  mortgage,  in  the  form  and  recorded 

as  prescribed  by  the  Merchant  Shipping  Act,  1854,  bearing  date 
the  9th  of  March,  1867,  and  executed  by  C.  M.,  blacksmith,  D.  F., 
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master  mariner,  and  W.  H.,  fanner,  all  of  Wejmonth,  in  the 
coonly  of  Digbj,  in  Nova  Scotia,  the  legistered  owners  of  64/64th8 
parts  or  shares  in  the  vessel,  the  said  C.  M.,  D.  F^  and  W.  H. 
mortgi^ed  64/04thB  paits  or  shares  in  the  vessel,  of  which  the 
said  D.  F.  was  also  master,  to  G.  T.,  of  Nova  Scotia,  in  consider- 
•tioB  of  the  sum  of  5,000  ddkurs  advanced  by  him  to  the  said 
owners,  and  for  the  pmpose  of  seeuring  the  lepayment  bj  ^em 
to  Imn  of  the  said  sum  with  interest  tberaon. 

2.  By  an  instrmnent  of  transfer,  dated  the  16th  of  Jtily,  196S, 
in  tiie  form  prescribed  by  the  said  Act,  and  execrated  by  G.  T. 
in  oonsideration  of  the  mm  of  5,000  dollars  to  G.  T.  paid  by  the 
de£radant,  G.  T.  transforred  to  tiie  deiendaitt  the  mortgage  seeurHy. 

3.  The  said  sum  of  5,000  dollars,  with  interest  ti^reon,  stilt 
remains  dne  on  the  said  secority. 

4.  The  vessel  was  not  nnder  the  arrest  of  this  Qonrt  at  tiie 
titne  of  t^e  ommneneement  of  this  aeta<m. 

5.  Hie  vessel  did  not  need  to  be  eciaipped  or  zepaii«d  as  in  the 
fourth  paragraph  of  the  plaiatxirs  claim  mentioned,  aail  she  did 
not  at  the  time  of  ih.e  supply  of  the  articles  referred  to  in  the 
said  fourth  paragraph  as  ''necessaries"  stand  in  need  of  such 
articles.  On  the  contrary,  the  said  vessel  could  have  gone  to  sea 
and  proceeded  on  and  prosecuted  her  voyage  without  such  equip- 
ments, repairs,  and  articles  referred  to  as  aforesaid,  and  such 
equipments,  repairs,  and  other  articles  were  done  and  efiected  and 
supplied  for  the  purpose  of  roolaoeing  the  said  vessel,  and  not  for 
any  other  purpose ;  and  the  claim  of  ike  plaintiffs  is  not  a  claim 
for  necessaries  within  the  meaaing  of  the  Admiralty  Court  Act, 
1861,  s.  5. 

6.  The  alleged  necessaries  were  not  supplied  on  the  credit  of 
the  said  vossel,  but  upon  the  personal  credit  of  J.  B.,  who  was 
the  broker  for  the  vessel,  and  upon  the  agreement  that  the  plfun- 
HBb  were  not  to  have  recourse  to  the  vessel. 

7.  The  defendant  did  not,  nor  did  G.  T.,  m  any  way  order, 
authorise,  or  become  liable  for,  and  neither  of  them  is  in  any  way 
liable  in  respect  of  the  said  alleged  supplies  or  any  part  thereof,  and 
the  said  vessel  was  at  the  time  of  the  commencement  of  this  action 
and  she  still  is  of  a  less  value  than  the  amount  which,  irrespective 
of  the  sums  referred  to  in  the  next  artiole  of  this  answer,  is  due 
to  the  defendant  on  the  said  mortgage  security. 

8.  The  defendant,  in  order  to  save  the  vessel  from  being  sold  by 
t)iig  Court  at  the  instance  of  oertain  of  her  mariners  having  liens 
on  the  said  vessel  for  their  wages,  has  been  compelled  to  pay  the 
said  wages,  and  he  claims,  if  necessary,  to  be  entitled  to  stand  in 
the  place  of  such  mariners,  or  to  add  the  amounts  so  paid  by  him 
for  wages  to  the  amount  seccured  by  the  said  mortgage,  and  to 
have  priority  in  respect  thereof  over  the  claim  of  the  plaintifiEs. 

z2 
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[Ude.] 
Beply. 

1.  The  plamtafb  admit  that  64/64th  shares  in  the  said  ship 
the  "  Two  EUens  **  were  on  or  ahoot  the  9th  day  of  March,  1867, 
mortgaged  hy  the  said  C.  M.,  D.  F.,  and  W.  H.,  all  of  Weymouth, 
in  the  ooonty  of  Dighy,  Nova  Scotia,  to  the  said  G.  T. 

2.  Save  as  afore-mentioned,  all  the  several  averments  in  the  said 
Answer  contained  are  respectively  untme. 

3.  If  there  was  or  is  any  such  instrument  of  transfer  as  is 
mentioned  in  the  second  article  of  the  said  Answer,  the  same  has 
never  heen  registered  according  to  the  provisions  of  the  Merchant 
Shipping  Act,  1854. 

4.  The  said  G.  T.  has  never  been  domiciled  in  or  resided  in  the 
United  Kingdom,  and  is  now  resident  in  Nova  Scotia,  and  the 
registered  owners  of  the.  said  vessel  in  the  first  paragraph  of  the 
said  Defence  mentioned  were  always  and  are  domiciled  in  Nova 
Scotia,  and  resident  out  of  the  United  Kingdom. 

[Title.] 

Rejoinder, 

The  defendant  joins  issue  upon  the  third  and  fourth  paragraphs 
ci  the  Reply. 


Claim. 


No.  13. 
False  Imprisonment. 

187     .     B.  No. 
In  the  High  Court  of  Justice, 
Division. 

Writ  issued  3rd  August,  1876. 
Between  A.  B.,  Plaintiff 
^  and 

E.  F.,  Defendant 

Statement  of  Claim, 

1.  The  plaintiff  is  a  journeyman  painter.  The  defendant  is  a 
builder,  having  his  building  yard,  and  carrying  on  business  at 

and  for  six  months  before  and  up  to  the  22nd 
August,  187  ,  the  plaintiff  was  in  the  defendant's  employment  as 
a  journeyman  painter. 

2.  On  the  said  22nd  August,  187  ,  the  plaintiff  came  to  work 
as  usual  in  the  defendant's  yard,  at  about  six  o'clock  in  the 
moming. 
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3.  A  few  miniites  after  the  plaintiff  had  so  come  to  work,  the 
defendant's  foreman  X.  T.,  who  was  then  in  the  yard,  called  the 
plaintiff  to  him,  and  accused  the  plaintiff  of  having  on  the  previous 
day  stolen  a  quantity  of  paint,  the  property  of  the  defendant,  from 
the  yard.  The  plaintiff  denied  the  charge,  but  X.  T.  gave  the 
plaintiff  into  the  custody  of  a  constable,  whom  he  had  previously 
sent  for,  upon  a  charge  of  stealing  paint. 

4.  The  defendant  was  present  at  the  time  when  the  plaintiff 
was  given  into  custody,  and  authorised  and  assented  to  his  being 
so  given  into  custody ;  and  in  any  case  X.  T.,  in  giving  him  into 
custody,  was  acting  within  the  scope  and  in  the  course  of  his 
employment  as  the  defendant's  foreman,  and  for  the  purposes  of 
the  defendant's  business. 

5.  The  plaintiff  upon  being  so  given  into  custody,  was  taken 
by  the  said  constable  a  considerable  distance  through  various 
streets,  on  foot,  to  the  police  station,  and  he  was  there 
detained  in  a  cell  till  late  in  the  same  afternoon,  when  he  was 
taken  to  the  police  court,  and  the  charge  against  him 
was  heard  before  the  magistrate  then  sitting  there,  and  was  dis- 
missed. 

6.  In  consequence  of  being  so  given  into  custody,  the  plaintiff 
suffered  annoyance  and  disgrace,  and  loss  of  time  and  wages,  and 
loss  of  credit  and  reputation,  and  was  thereby  unable  to  obtain 
any  employment  or  earn  any  wages  for  three  months. 

The  plaintiff  claims  I.  damages. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  Mid-        . 
dlesex. 

[Title.] 
Statement  of  Defence, 

1.  The  defendant  denies  that  he  was  present  at  the  time  when  Defence. 
the  plaintiff  was  given  into  custody,  or  that  he  in  any  way 
authorised  or  assented  to  his  being  given  into  custody.    And  the 

said  X.  T.,  in  giving  the  plaintiff  into  custody,  did  not  act  within 
the  scope  or  in  the  course  of  his  employment  as  the  defendant's 
foreman,  or  for  the  purposes  of  the  defendant's  business. 

2.  At  some  time  about  five  or  six  o'clock  on  the  being 
the  evening  beforo  the  plaintiff  was  given  into  custody,  a  large 
quantity  of  paint  had  been  feloniously  stolen  by  some  person  or 
persons  from  a  shed  upon  the  defendant's  yard  and  preinises. 

3.  At  about  5.30  o'clock  on  the  evening  of  the  the 
plaintifl^  who  had  left  off  work  about  an  hour  previously,  was 
seen  coming  out  of  the  shed  when  no  one  else  was  in  it,  although 
his  work  lay  in  a  distant  part  of  the  yard  from  and  he  had  no 
business  in  or  near  the  shed.  He  was  then  seen  to  go  to  the 
back  of  a  stack  of  timber  in  another  part  of  the  yard.    Shortly 
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aftennmb  the  ptint  wm  fomd  to  kdTe  been  stolen,  e&d  it  vai 
found  ooDcedMl  »t  the  hack  of  the  eta^  of  timber  hebind  ^kib 
the  pUuntiff  had  been  seen  to  go. 

4.  On  the  foUowing  morning,  belbre  the  {Mntiff  wae  givw 
into  ciutodj,  he  was  asked  bj  X.  T.  what  he  had  been  in  tb» 
•bed  and  behind  the  stack  of  timber  for,  and  he  deaied  haiiag 
been  in  either  place.  X.  Y.  had  reasonaUe  and  probable  csmi 
ibr  sospeoting,  and  did  suspect  that  the  plaintiff  was  the  poBon 
who  had  stokn  the  paint,  and  therenpoo  gwfe  him  aulo  eestody. 

{Title.3 

Reply. 

Beply.  The  plaintiff  joins  issue  i^pon  the  defendant's  statement  of 

defence. 


No.  14. 
Foreclosure. 

1876.    W.  No.  m. 
In  the  High  Court  of  Justice, 
Chancery  DiTision. 
[Name  of  Judge.] 

Writ  issued  [  ]. 

Between  R.W.,  Plainti^ 

and 
0.  S.  and  J.  B.,  Defendants. 

Statement  cf  Clam. 

Claioi.  1.  Bj  an  indenture  dated  <^  25th  «f  March,  1867,  made  be- 

tween the  defendant  0. 6.  of  the  one  part,  and  the  plaintiff  4)f  thi 
eiher  part,  the  defendant  O.  S.,  in  consideration  of  the  sum  d 
10)0002.  paid  to  him  by  the  plaintifl^  oooreyed  to  the  plaintflfia^ 
his  heirs  a  farm  containing  898  acres,  situate  in  tiie  parish  of  B., 
in  the  county  of  D.^  with  all  the  ooal  mines,  seams  of  ooal,  «d 
jother  mines  and  minerals  in  and  under  the  same,  subject  to  i 
proviso  for  redemption  of  the  same  premises  on  payment  bj  tke 
defendant  O.^.^  his  heirs^  executing  admknistratom,  or  asdgni) 
to  the  plaintiff  his  executors,  administrators,  or  assigns,  of  thi 
«nm  of  10,0002.,  with  interest  for  the  same  in  the  meantime  »t 
the  rate  of  42.  per  cent,  per  annnm  on  the  25th  ^aj  of  SeptflsaUr 
4hennext. 

2.  By  ««i  indenture  dated  the  1st  day  iof  April,  1867,  made  tie- 
tween  the  defendant  0.  S.  of  the  one  part,  and  the  defendsat  J.B. 
of  the  other  part  the  defendant  O.  S.  coDTsyed  to  the  dsfenW 


J.  B.  Aid  faifl  Leim  the  herecytameats  c<Maprised  in  die  herein- 
Iwlbre  stated  securifyof  the  plaintiff  <»»  some  parts  thereof;  snh- 
ipct  to  the  plaintiff's  said  security^  and  sohject  to  a  proriso  for 
DedemptiQii  of  th^  same  premises  on  payment  by  the  defendant 
O.  S.,  his  heirs,  execntors,  administEaton^  or  assigns,  to  the  de- 
fendant J.B^his  executors,  administrators,  or  assigns,  of  the  sod 
of  15»000{.,  with  interest  for  the  same  in  the  meantime  at  the  rate 
of  51,  per  cent,  per  annum. 

3.  The  whole  of  the  said  sum  of  10,0002.,  with  an  arrear  of  in- 
terest thereon,  remains  due  to  the  plaintiff  on  his  said  secarity. 

The  plaintiff  claims  as  follows : — 

1.  That  an  aoeount  may  be  taken  of  what  ia  doe  to  the 

plaintiff  for  principal  money  and  interest  ou  his  said 
security,  and  that  the  defendants  may  be  decreed  to  pay 
to  the  plaintiff  what  shall  be  found  due  to  him  on  taking 
snch  account,^  together  with  his  costs  of  this  action,  by  a 
day  to  be  appointed  by  the  Court,  the  plaintiff  being 
ready  and  willing,  and  hereby  offering,  upon  being  paid 
his  principal  money,  interest,  and  costs,  at  such  appointed 
time,  to  convey  the  said  mortgaged  premises  as  the  Court 
shall  direct. 

2.  That  in  default  of  such  payment  the  defendants  may  be 

foreclosed  of  the  eq^uit^  of  redemption  in  the  mortgaged 
premises. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 


1876.    W.  672. 
In  the  High  Court  of  Justice. 
Chaooeiy  Division. 

[iTowMi  ofJ\idg§.\ 
Between  B.  W.,  Piainlif^ 
and 
(X  8.  and  J.  B.,  Defendants, 
(by  original  action,} 
And  between  Hie  said  0.  S.,.  Plaintiff, 

and 
The  said  B.W.  and  Ju  B.,  and  J.  W.,  Defendants, 
(by  connter^aim.) 

Th£  Defem^  and  Counter -claim  of  the  above-named  0.8. 

1.  This  defendant  does  not  admit  that  the  contents  of  the  in- Deftooe. 
dentme  of  the  25th  of  day  of  March,  1867,  iisi  the  plaintiff's  state- 
mnemt  of  coaplaint  mentionedi  are  correctly  stated  therein. 

2.  The  indenture  of  the  let  dayiof  April,  I66i7,  in  the  statement 
of  olauB  mentifined^  was  not  a  tficwAtj  for  tiie  sum  of  15,0002. 
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and  interest  at  51.  per  cent,  per  annum,  bnt  for  the  Bum  of  14,0001 
only,  with  interest  at  the  rate  of  42. 10s.  per  cent,  per  annmn. 

3.  This  defendant  submits  that  under  the  circumstances  in  his 
counter-cUiim  mentioned,  the  said  indentures  of  the  25th  day  of 
March,  1867,  and  the  Ist  day  of  April,  1867,  did  not  create  any 
effectual  security  upon  the  mines  and  minerals  in  and  under  the 
lands  in  the  same  indentures  comprised,  and  that  the  same  mines 
and  minerals  ought  to  be  treated  as  excepted  out  of  the  said 
securities. 

cla?m.*'^  And  by  way  of  counter-claim  this  defendant  states  as  follows  :— 

1.  At  the  time  of  the  execution  of  the  indenture  next  herein- 

after stated,  J.  C.  A.  was  seised  in  fee  simple  in  posses- 
sion of  the  lands  described  in  the  said  indentures,  and 
the  mines  and  minerals  in  and  under  the  same. 

2.  By  indenture  dated  the  24th  of  March,  1860,  made  be- 

tweeen  the  said  J.  0.  A.  of  the  first  part,  E.  his  wife, 
then  E.  S.,  spinster,  of  the  second  part,  and  this  defend- 
ant and  the  above-named  J.  W.  of  the  third  part,  being 
a  settlement  made  in  contemplation  of  the  marriage, 
shortly  after  solemnized,  between  the  said  J.  O.  A.  and 
his  said  wife,  the  said  J.  C.  A.  granted  to  this  defendant 
and  the  said  J.  W.,  and  their  heirs,  all  the  coal  mines, 
beds  of  coal,  and  other  the  mines  and  minerals  under 
the  said  lands,  with  such  powers  and  privileges  as  in 
the  now-stating  indenture  mentioned,  for  the  purpose  of 
winning,   working,  and  getting  the   same  mines   and 
minerals,  to  hold  the  same  premises  to  this  defendant 
and  the  said  J.  W.  and  their  heirs  to  the  use  of  the  said 
J.  C.  A.,  his  heirs  and  assigns,  till  the  solemnization  of 
the  said  marriage,  and  after  the  solemnizaticm  thereof  to 
the  use  of  this  defendant  and  the  said  J.  W.,  their  exe- 
cutors and  administrators,  for  the  term  of  500  years, 
from  the  day  of  the  date  of  the  now-stating  indenture, 
upon  the  trusts  therein-mentioned,  being  trusts  for  the 
benefit  of  the  said  J.C.  A.,  and  his  wife  and  the  children 
of  their  marriage,  and  from  and  after  the  expiration  or 
other  determination  of  the  said  term  of  500  years,  and 
in  the  meantime  subject  thereto,  to  the  use  of  the  said 
J.  C  A.,  his  heirs  and  assigns,  for  ever. 
3.  By  indenture  dated  the  12th  of  May,  1860,  made  between 
the  said  J.  C.  A.  of  the  one  part,  and  W.  N.  of  the  other 
part,  the  said  J.  C.  A.  granted  to  the  said  W.  N.  and  his 
heirs  the  said  lands,  except  the  coal  mines,  beds  of  coal,  and 
other  mines  and  minerals  thereunder,  to  hold  the  same 
premises  unto  and  to  the  use  of  the  said  W.N.,  his  heirs 
and  assigns  for  ever,  by  way  of  mortgage,  for  aecaring 
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the  payment  to  the  said  W.  N.,  his  executors,  adminis- 
trators, or  assigns,  of  the  snm  of  26,0002.,  with  interest 
as  therein  mentioned. 

4.  On  the  14th  of  January,  1864,  the  said  J.  C.  A.  was  ad- 

judicated a  bankrupt,  and  shortly  afterwards  J.  L.  was 
appointed  creditor's  assignee  of  his  estate. 

5.  Some  time  after  the  said  bankruptcy,  the  said  W.  N., 

under  a  power  of  sale  in  his  said  mortgage  deed,  con- 
tracted with  this  defendant  f  or  the  absolute  sale  to  this 
defendant  of  the  property  comprised  in  his  said  security 
for  an  estate  in  fee  simple  in  possession,  free  from 
incumbrances,  for  the  sum  of  26,0002.,  and  the  said 
J.  L.,  as  such  assignee  as  aforesaid,  agreed  to  join  in  the 
conveyance  to  this  defendant  for  the  purpose  of  signify- 
ing his  assent  to  such  sale. 

6.  By  indenture  dated  the  1st  of  September,  1866,  made 

between  the  said  W.  N.  of  the  first  part,  the  said  J.  L. 
of  the  second  part,  the  said  J.  C.  A.  of  the  third  part, 
and  this  defendant  of  the  fourth  part,  reciting  the  said 
agreement  for  sale,  and  reciting  that  the  said  J.  L., 
being  satisfied  that  the  said  sum  of  26,000/.  was  a 
proper  price,  had,  with  the  sanction  of  the  Court  of 
Bankruptcy,  agreed  to  confirm  the  said  sale,  it  was 
witnessed  that  in  consideration  of  the  sum  of  26,0002., 
with  the  privity  and  approbation  of  the  said  J.  L.,  paid 
by  this  defendant  to  the  said  W.  N.,  he  the  said  W.  N. 
granted,  and  the  said  J.  C.  A.  ratified  and  confirmed  to 
this  defendant  and  his  heirs,  all  the  hereditaments  com- 
prised in  the  said  security  of  the  12th  day  of  May,  1860, 
with  their  rights,  members,  and  appurtenances,  and  all  the 
estate,  right,  title,  and  interest  of  them,  the  said  W.  N. 
and  J.  C.  A.  therein,  to  hold  the  same  premises  unto 
and  to  the  use  of  this  defendant,  his  heirs  and  assigns 
for  ever. 

7.  The  sale  to  this  defendant  was  not  intended  to  include 

anything  not  included  in  the  security  of  the  12th  of 
May,  1860,  and  the  said  J.  L.  only  concurred  therein  to 
signify  his  approval  of  the  said  sale,  and  did  not  pur- 
port to  convey  any  estate  vested  in  him  ;  and  the  lastly 
herein-before  stated  indenture  did  not  vest  in  this  de- 
fendant any  estate  in  the  said  mines  and  minerals. 

8.  The  plaintiff  and  the  defendant  J.  B.  respectively  had 

before  they  had  advanced  to  this  defendant  the  moneys 
lent  by  them  on  their  securities  in  the  plaintiff's  claim 
mentioned,  full  notice  that  the  mines  and  minerals  under 
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the  tMd  kids  did  not  W1<n«  to  ibk  defendant.  This 
fiuit  apptured  on  tho  abftim^  of  title  delivdiod  to  them 
before  the  preparation  of  their  said  ■ecurities.  A  Tala*- 
|Mi«f  the  pvoptKy  »ade  hja««r«e}prvae£aniAed 
to  them  respectiTelj  on  belialf  of  this  defendant  before 
they  agp:«ed  to  advance  their  money  on  their  said 
secnrities ;  bnt  although  the  said  lands  are  in  a  mineral 
<fistrict,  llie  mines  and  minerals  were  omitted  from  soch 
▼alnatioOy  and  they  respectifely  knew  at  the  time  of 
taking  th«r  said  secnrities  that  the  same  did  not  indode 
any  interest  in  their  mmes  and  mineri^. 

9.  At  the  time  when  the  securities  of  the  plaintiff  and  the 
defendant  J.  B.  were  respectively  executed,  the  plaintiff 
and  the  defendant  J.  B.  respectively  had  notice  of  the 
said  indenture  of  settlement  of  the  24th  day  of  March, 
1860. 

10.  At  the  time  when  the  plaintiiPB  security  was  executed, 

the  mines  and  minerals  under  tiie  said  lands,  with  such 
powers  and  privileges  as  aforesaid,  were  vested  in  this 
defendant  and  the  said  J.  W.  for  the  residue  of  the  said 
term  of  500  years,  and  subject  to  the  said  term,  the 
inheritance  in  the  same  mines,  minerals,  powers,  and 
privileges  was  vested  in  the  said  J.  L.  as  anck  assignee 
as  aforesaid. 

11.  The  said  securily  to  the  plaintiff  was  by  mistake  framed 

so  as  to  purport  to  include  the  mines  and  minerals  under 
the  said  lands,  and  by  virtue  thereof  the  legal  estate  in 
moiety  of  the  said  mines  and  minerals  became  and  now 
18  vested  in  the  plaintiff  for  the  residue  of  the  said  term 
of  500  years. 

The  defendant  0.  S.  claims  as  feUtt^  >^ 

1.  That  it  may  be  deelared  that  neither  the  plaintiff  nor  the 
defendant  J.  B.  has  any  charge  or  Uen  upon  that  one 
undivided  moiety,  which  in  manner  aforesaid  became 
vested  in  the  plaintiff  for  the  residy^e  of  the  said  term 
of  £i00  yeara»  pf  and  in  the  mines  s^id  minerals  in  and 
under  the  land^  men^oned  in  the  plaintiff's  said  security. 

3.  That  it  may  he  deolared  that  the  said  mines  and  minerals, 
rights,  and  privileges,  which  by  the  said  indenture  of 
settlement  were  vested  In  the  defendant  0.  8.  and  the 
said  J.  W.  for  the  said  term  ef  500  yean,  npcm  trust  as 
therein  mentioned,  ought  to  be  so  conveyed  and  aasurea 
a?  that  the  same  may  become  vested  in  the  defendant 
0.  B.  and  the  said  J.  W.  for  all  the  residue  of  the  said 
term  upon  the  trusts  of  the  said  settlement. 
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3L  That  tbe  udd  R.  W.  and  J.  W.  may  be  decreed  to  execute 
all  such  assurances  aa  may  be  necessaiy  for  giying  effect 
t»  the  dechuratioa  secondly  herein-before  prayed. 

4.  To  htkYB  such  farther  or  other  relief  as  the  nature  of  the 
case  may  require. 


1876.    W.  672. 
In  the  High  Court  of  Justice. 
Chancery  Diyision. 

[Name  ofJudge.l 
Between  R.  W.,  Plaintiff, 

and 
O.  S.  and  J.  B.,  Defendants, 
(by  original  action), 
And  between  the  said  0.  S.,  Plaintiff, 

and 
The  said  R.  W.,  and  J.  B.,  and  J.  W.,  Defendants, 
(by  counter-claim). 

The  Eepl^  of  the  Pkdntif  B.  W. 

1 .  The  plaiutiff  joins  issue  with  the  defendants  upon  their  several  ^pl7* 
defences,  and  in  reply  to  the  statements  alleged  by  the  defendant 
O.  S.y  t)y  way  of  counter-claim,  the  plaintiff  says  as  follows : — 

1.  The  plaintiff  does  not  admit  the  execution  of  any  such 

indenture  ^  is  stated  in  the  said  counter-claim  to  bear 
date  the  ^4th  of  March,  1860. 

2.  The  plaintiff  does  not  admit  that  the  indenture  of  the  12th 

of  May,  1860,  is  stated  correctly  in  the  statement  of 
claim. 

3.  When  the  defendant  O.  S.,  in  the  year  1866,  applied  to 

the  plaintiff  to  advance  him  the  sum  of  10,0002.,  he 
offered  to  the  plaintiff  as  a  security  the  lands  which  were 
afterwards  comprised  in  the  indenture  of  the  25th  of 
March,  1867,  including  the  mines  and  minerals  which  he 
now  alleges  were  Qot  to  form  part  of  the  security,  and 
the  plaintiff  agreed  to  lend  the  said  sum  upon  the  secu- 
rity of  the  said  lai^d,  including  such  mines  and  minerals. 
During  the  negotiation  for  the  said  loan  a  valuation  of 
the  property  to  be  included  in  the  mortgage  was  deli- 
vered to  the  plaintiff  on  behalf  of  the  said  defendant. 
Such  valuation  included  the  mines  and  minerals ;  and 
the  plaintiff  c<m8ented  to  make  the  loan  on  the  faith  of 
such  valuation.  The  plaintiff  did  not  know  when  he 
took  his  security  that  ii  did  not  include  any  interest  in 
the  said   mines  and  minerals ;    on  the  contrary,  he 
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believed  that  the  entirety  of  such  mines  and  minerals 
was  to  be  incladed  therein. 

4.  The  plaintiff  does  not  admit  the  contents  of  the  indenture 

of  the  1st  of  September,  1866,  to  be  as  alleged,  or  that 
it  was  BO  framed  as  not  to  inclade  Uie  said  mines  and 
minerals,  or  that  it  was  not  intended  to  include  anything 
not  included  in  the  security  of  the  1 2  th  of  May,  1860, 
or  that  J.  L.  in  the  counter-claim  named  only  concurred 
therein  to  signify  his  approval  of  the  said  sale,  and  did 
not  purport  to  convey  any  estate  vested  in  him. 

5.  Save  so  far  as  the  plaintiff's,  solicitor  may  have  had  notice 

by  means  of  the  abstract  of  title  that  the  mines  and 
minerals  under  the  said  lands  did  not  belong  to  the 
defendant  0.  S.,  the  plaintiff  had  not  any  notioe  thereof 
and  he  does  not  admit  that  it  appeared  from  the  abstract 
of  title  that  such  was  the  case.  The  mines  were  not 
omitted  from  any  valuation  delivered  to  the  plaintiff  as 
mentioned  in  the  counter-claim. 

6.  The  plaintiff  admits  that  when  he  took  his  security  he 

was  aware  that  there  was  indorsed  on  the  deed  by  which 
the  said  lands  were  conveyed  by  J.  C.  A.  in  the  counter- 
claim named  a  notioe  of  a  settlement  of  24th  March, 
1860,  but  be  had  no  further  or  other  notice  thereof,  and 
though  his  solicitor  inquired  after  such  settlement  none 
was  ever  produced. 

7.  The  plaintiff  submits  that  if  it  shall  appear  that  no  further 

interest  in  the  said  mines  and  minerals  was  conveyed  to 
him  by  his  said  security  than  one  undivided  moiety  of  a 
term  of  500  years  therein,  as  alleged  by  the  said  counter- 
claim, such  interest  is  effectually  included  in  the  plain- 
tiff^s  said  security,  and  that  he  is  entitled  to  foreclose 
the  same. 


No.  15. 
Fraud. 

187    .    B.No. 


In  the  High  Court  of  Justice, 

Division. 

Writ  issued  3rd  August,  1876. 
Between  A.  B.,  Plaintiff 
and 
E.  F.,  Defendant. 
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Staietnent  of  Claim, 

1.  In  or  about  March,  1875,  the  defendant  caused  to  be  ^^"^ 
inserted  in  the  Daily  Telegraph  newspaper  an  advertisement,  in 
which  he  offered  for  sale  the  lease,  fixtures,  fittings,  goodwill,  and 
stock-in-trade  of  a  baker's  shop  and  business,  and  described  the 
same  as  an  increasing  business,  and  doing  twelve  sacks  a  week. 

The  advertisement  directed  application  for  particulars  to  be  made 
toX.  Y. 

2.  The  plaintiff  having  seen  the  advertisement  applied  to  X.  Y., 
who  placed  him  in  communication  with  the  defendant,  and  negotia- 
tions ensued  between  the  plaintiff  and  the  defendant  for  the  sale  to 
the  plaintiff  of  the  defendant's  bakery  at  with  the  lease, 
fixtures,  fittings,  stock-in-trade,  and  goodwill. 

3.  In  the  course  of  these  negotiations  the  defendant  I'epeatedly 
stated  to  the  plaintiff  that  the  business  was  a  steadily  increasing 
business,  and  that  it  was  a  business  of  more  than  12  sacks  a  week. 

4.  On  the  5th  of  April,  1875,  the  plaintiff,  believing  the  said 
statements  of  the  defendant  to  be  true,  agreed  to  purchase  the 
said  premises '  from  the  defendant  for  5002.,  and  paid  to  him  a 
deposit  of  2002.  in  respect  of  the  purchase. 

5.  On  the  15th  of  April  the  purchase  was  completed,  an  assign-  , 
ment  of  the  lease  executed,  and  the  balance  of  the  purchase 
money    paid.     On    the    same   day  the    plaintiff  entered    into 
possession. 

6.  The  plaintiff  soon  afterwards  discovered  that  at  the  time  of 
the  negotiations  for  the  said  purchase  by  him  and  of  the  said 
agreement,  and  of  the  completion  thereof,  the  said  business  was 
and  had  long  been  a  declining  business ;  and  at  each  of  those 
times,  and  for  a  long  time  before,  it  had  never  been  a  business  of 
more  than  8  sacks  a  week.  And  the  said  premises  were  not  of 
the  value  of  5002.,  or  any  saleable  value  whatever. 

7.  The  defendant  made  the  false  representations  hereinbefore 
mentioned,  well  knowing  them  to  be  false,  and  fraudulently,  with 
the  intention  of  inducing  the  plaintiff  to  make  the  said  purchase 
on  the  faith  of  them. 

The  plaintiff  claims  2.  damages. 

[Title.] 
Statement  of  Defence, 

1.  The  defendant  says  that  at  the  time  when  be  made  the  Defence, 
representations  mentioned  in  third  paragraph  of  the  statement  of 
claim,  and  throughout  the  whole  of  the  transactions  between  the 
plaintiff  and  defendant,  and  down  to  the  completion  of  the  purchase 
jtnd  the  relinquishment  by  the  defendant  of  the  said  shop  and  busi- 
xiess  to  the  plaintiff  the  said  business  was  an  increasing  business, 
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and  was  a  basiDeM  of  over  12  Backs  a  treelL  And  the  defendant 
denies  the  aUegation  of  the  sixth  paragraph  of  the  statement  of 
claim. 

2.  The  defendant  repeatedly  dunng  the  negotiations  told  the 
plaintiff  that  he  must  not  act  upon  any  statement  or  representa- 
tion of  hia»  but  must  ascertain  for  himsdf  the  extent  and  value 
of  the  said  business.  And  the  defendant  handed  to  tlie  plaintiff 
for  this  purpose  the  whole  of  his  books,  showing  fully  and  truth- 
fully all  the  details  of  the  said  business,  and  Irom  which  the 
nature,  extent,  and  value  thereof  could  be  fully  seen,  and  those 
books  were  examined  for  that  purpose  by  the  plaintiff  and  by  an 
accountant  on  his  behalf.  And  the  plaintiff  made  the  purchase 
in  reliance  upon  his  own  judgment,  and  the  result  of  his  own 
inquiries  and  iuTestigations,  and  not  upon  any  statement  or  repre- 
sentation whatever  of  the  defendant. 

fntle.] 

B«pi7-  ne  plaktiff  joins  iamie  npmi  the  defcndaafs  stetemant  of 

defence. 


No.  16. 
Guarantee. 

187  .    B.  No. 
In  the  High  CSourt  of  Justice, 
Division. 

Writ  issued  Srd  August,  1876. 
Between  A.  B  «nd  C  D.,  Plaintififo, 

and 
£.  F.  and  G.  H.,  Defendants. 

Statement  of  Claim, 

Claim.  1.  The  plaintiffs  are  brewers,  carrying  on  their  business  at 

under  the  firm  of  X.  T.  &  Co. 

2.  In  the  month  of  March,  1872,  M.  N.  was  desirous  of  entering 
into  the  employment  of  the  plaintilb  as  a  traveller  and  collector, 
and  it  was  agp^ed  between  the  p1ainti£b  and  the  defendant 
and  M.  N.,  that  the  plaincifiGs  should  employ  M.  N.  upon  the 
defendant  entering  into  the  guarantee  hereinafter  mentioned. 

3.  An  agreement  in  writing  was  accordingly  made  and  entered 
into,  on  or  about  the  30th  March,  1872,  between  the  plaintift 
and  the  defendant,  whereby  in  consideration  that  ike  i^Mntifb 
would  employ  M.  N.  as  their  collector,  the  defendant  agreed  that 
he  would  be  answerable  for  the  due  accounting  by  M.  N.  to  the 
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pkiMifb  for  Bttd  the  dtie  payment  ^er  by  Urn  to  the  pUdntiffi  of 
all  moneys  which  he  should  receire  on  their  behalf  aS  their 
collector. 

4.  The  plaintiflb  employed  M.  N.  as  their  cofleetor  »ebordingly, 
afid  he  entered  «q[Km  the  duties  of  sneh  employment,  and  continued 
therein  down  to  the  81  st  of  December,  1873. 

5.  At  yarioQs  times  between  the  29th  of  Septefmber  eaA  ^e  25th 
of  December,  1873,  M.  N.  received  <m  behatf  of  the  plaintiffii 
and  as  tlieir  collector  sums  ^f  money  firom  debtors  of  the  plain- 
tiffii  amoimting  in  the  whole  to  the  smn  of  9502. ;  and  of  this 
amoant  M.  N.  neglected  to  account  for  er  pay  over  to  the  plain- 
ti£b  sums  amounting  in  the  whole  to  2272^  and  appropriated  the 
last-mentioned  sums  to  his  own  use. 

6.  The  defendant  has  not  paid  the  last-mentioned  sums,  or  an/ 
part  thereof  to  the  plaintiffs. 

.  The  plainti£b  elahn  :-^ 


No.  17. 


Interest  Suit  (Probate). 

187    .   B.  No. 

In  the  High  Court  t^  Justice, 
Probate  Divieioo. 

Between  A.  B.,  Plaintiff, 
and 
O.  D.,  Defendant. 

Statement  of  Claim. 

1.  M.  N.,  late  of  Ho.  High  Street,  Putney,  in  the  county  Claim, 
of  Surrey,  grocer,  deceased,  died  on  or  about  the  day  of 

,  at  No.  1,  High  Street,  Putney,  aforesaid,  a 
widower,  without  child,  parent,  brother  or  sister,  uncle  or  aunt, 
nephew  or  niece. 

2.  The  plaintiff  is  the  cousin-german,  and  one  of  the  next-of- 
kin  of  the  deceased. 

The  plaintiff  claims : — 

That  the  Court  decree  to  him  a  grant  of  letters  of  administra- 
tion of  the  personal  estate  and  effects  of  the  said  deceased 
as  his  lawful  cousin-german,  and  one  of  his  next^f-kin. 

fRtle.] 
Defence. 

1.  The  defendant  admits  that  M.  N.  died  a  widower,  without  Defence, 
ohildf  parent,  brollier  or  skter,  nncle  or  aunt,  or  niece,  but  he 
denies  that  he  died  without  nephew. 


^2  Appendix  C, 

2.  The  deceased  had  a  hrother  named  G.  R,  who  died  in  Mb 
lifetime. 

3.  G.  B.  was  married  to  E.  H.,  in  the  parish  church  of 

in  the  county  of  on  the  day  of 

,  and  had  issue  of  such  marriage,  the  defendant,  who  was 
bom  in  the  month  of  ,  and  is  the  nephew  and  next- 

of-kin  of  the  deceased. 

The  defendant  therefore  claims : — 
That  the  Court  pronounce  that  he  is  the  nephew  and  nextrof- 
kin  of  the  deceased,  and  as  such  entitled  to  a  grant  of 
letters  of  administration  of  the  persoual  estate  and  efifects 
of  the  deceased. 

[Title.] 

Reply, 

Beply.  1.  The  plaintiff  denies  that  G.  1^,  was  married  to  E.  H. 

2.  He  also  denies  that  the  defendant  is  the  issue  of  such 
marriage. 


No.  18. 

Landlord  and  Tenant. 

187    .    B.  No. 
In  the  High  Court  of  Justice. 
Division. 
Writ  issued  3rd  August,  1876. 
Between  A.  B.,  Plainti£^ 
and 
C.  D.,  Defendant 

Statement  of  Claim. 

Claim.  1.  On  the  day  of  the  plaintiff  by  deed,  let 

to  the  defendant  a  house  and  premises,  No.  52,  Street, 

in  the  City  of  London,  for  a  term  of  twenty-one  years  from  the 

day  of  ,  at  the  yearly  rent  of  120Z.,  payable 

quarterly. 

2.  By  the  said  deed  the  defendant  coyenanted  to  keep  the  said 
house  and  premises  in  good  and  tenantable  repair. 

3.  The  said  deed  also  contained  a  clause  of  re-entry,  entitling 
the  plaintiff  to  re-enter  upon  the  said  house  and  premises,  in  case 
the  rent  thereby  reserved  whether  demanded  or  not,  should  be 
in  arrear  for  twenty-one  days,  or  in  case  the  defendant  should  make 
default  in  the  performance  of  any  covenant  upon  his  part  to  be 
performed. 

4.  On  the  24th  June,  187  ,  a  quarter's  rent  became  due,  and 
on  the  29th  September,  187    >  another  quarterns  rent  became  doe ; 
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on  the  2 let  October,  187  ,  both  had  been  in  arrear  for  twenty- 
one  days,  and  both  are  still  due. 

5.  On  the  same  2l8t  October,  187  ,  the  house  and  premises 
were  not  and  are  not  now  in  good  or  tenantable  repair,  and  it  would 
require  the  expenditure  of  a  large  sum  of  money  to  reinstate  the 
same  in  good  and  tenantable  repair,  and  the  plaintiffs  reversion 
is  much  depreciated  in  value. 

The  plaintifif  claims : — 

1.  Possession  of  the  said  house  and  premises. 

2.  I.  for  arrears  of  rent. 

3.  I.  damages  for  the  defendant's  breach  of  his 
covenant  to  repair. 

4.  I.  for  the  occupation  of  the  house  and  premises 
from  the  29th  of  September,  187  ,  to  the  day  of  re- 
covering possession. 

The  plaintiff  proposes  that  this  action  should  be  tried  in 
London. 


No.  19. 
Necessaries  for  Ship. 

187      .     B.  No. 
In  the  High  Court  of  Justice, 
Admiralty  Division. 

Writ  issued  [  ]. 

THE  "ENTERPRISE." 

Between  A.  B.  and  C.  D.,  Plaintiffs, 

and 
E.  F.  and  G.  H.,  Defendants. 

Statement  of  Claim. 

1.  The  plaintiffs  were  at  the  time  hereinafter  stated  and  are  Cljdm. 
engineers  and  ironfounders,  carrying  on  business  at  Liverpool,  in 

the  County  of  Lancaster. 

2.  In  the  month  of  January,  1872,  whilst  the  above-named 
steamship  "  Enterprise,"  belonging  to  the  port  of  London,  was  in 
the  port  of  Liverpool,  the  plaintiffs,  having  received  orders  from 
the  master  in  that  behalf,  executed  certain  necessary  work  to  her 
and  supplied  her  with  certain  necessary  stores  and  materials,  and 
caused  her  to  be  supplied  upon  their  credit  with  certain  necessary 
work,  labour,  materials,  and  necessaries,  and  thereby  supplied  the 
said  ship  with  necessaries  within  the  meaning  of  the  fifth  section 
of  the  Admiralty  Court  Act,  1861. 

3.  There  is   due   to  the  plaintiffs  in  respect  of  such  supply 
of  necessaries  to  the  said  ship  the  sum  of  577Z.  2«.  6(?.,  and  the 

A  A  ' 
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plaintiffij  cannot  obtain  payment  thereof  withoat  the  assistaiice  of 
the  Court. 
The  plainti£PB  claim : — 

1.  Judgment  pronouncing  for  the  claim  of  the  plaintiffs : 

2.  The  condemnation  of  the  defendants  and  their  bail  there- 

in, with  costs : 

3.  A  reference,  if  necessary,  of  the  claim  of  the  plaintiffs  to 

the  registrar,  assisted  by  assessors,  to  report  the  amount 
thereof: 

4.  Such  further  relief  as  the  nature  of  the  case  requires. 

[TiUe.] 

Defence, 

Defence.  1.  The  defendants  deny  the  allegations  contained  in  the  third 

paragraph  of  the  statement  of  claim. 

2.  The  defendants  adroit  that  the  p1aintifi&  executed  certain 
work  to  the  said  ship,  and  supplied  her  with  certain  materials, 
but  they  say,  that  a  portion  of  the  work  so  executed  was  executed 
badly  and  insufficiently,  and  of  the  materials  so  supplied,  some 
were  bad  and  insufficient,  and  a  portion  of  the  work  in  the  claim 
mentioned  was  done  in  and  about  altering  and  endeayouring  to 
make  good  such  bad  and  insufficient  work  and  materials.  The 
defendant  has  paid  in  respect  of  the  work  and  materials  in  the 
claim  mentioned  the  sum  of  3562.  17«.  9<2.,  and  the  said  sum  is 
sufficient  to  satisfy  the  claims  of  the  plaintiffs. 

3.  The  defendants  deny  the  allegations  contained  in  the  second 
paragraph  of  the  claim,  so  far  as  they  relate  to  any  claim  beyond 
the  said  sum  of  3562.  17«.  9<2.,  and  say  that  if  the  plaintiff  did 
execute  any  work  or  did  supply  any  materials  other  than  the 
work  and  materials  mentioned  in  the  second  paragraph  of  this 
defence,  such  work  was  not  necessary  work,  and  such  materials 
were  not  necessary  materials,  within  the  meaning  of  the  fifth 
section  of  the  Admiralty  Court  Act,  1861,  and  were  not  supplied 
in  such  circumstances  as  to  render  the  defendants  liable  to  pay 
for  the  same. 

[Title.] 

Reply. 

Beply  1.  The  plaintiffs  join  issue  upon  the  statement  of  defence. 
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No.  20. 

Negligence. 

187    .  B.  No. 
In  the  High  Court  of  Justice, 
BiTisioD. 

Writ  issued  3rd  August,  1876. 
Between  A.  B.,  Plaintifl^ 
and 
E.  F.,  Defendant. 

Statement  of  Claim, 

1.  The  plaintiff  is  a  shoemaker  carrying  on  business  at  Claim. 
The  defendant  is  a  soap  and  candle  manufacturer,  of 

2.  On  the  23rd  May,  1875,  the  plaintiff  was  walking  eastward, 
along  the  south  side  of  Fleet  Street,  in  the  City  of  London,  at 
about  three  o'clock  in  the  afternoon.  He  was  obliged  to 
cross  Street,  which  is  a  street  running  into  Fleet 
Street  at  right  angles  on  the  south  side.  While  he  was  cross 
ing  this  street,  and  just  before  he  could  reach  the  foot  pave- 
ment on  the  further  side  thereof,  a  two-horse  van  of  the  defendant's, 
under  the  charge  aud  control  of  the  defendant's  servants,  was 
negligently,  suddenly,  and  without  any  warning  turned  at  a  rapid 
and  dangerous  pace  out  of  Fleet  Street  into  Street. 
The  pole  of  the  van  struck  the  plaintiff  and  knocked  him  down, 
and  he  was  much  trampled  by  the  horses. 

2.  By  the  blow  and  fall  and  trampling  the  plaintiff's  left  arm 
was  broken,  and  he  was  bruised  and  injured  on  the  side  and  back, 
as  well  as  internally ;  and  in  consequence  thereof  the  plaintiff 
was  for  four  months  ill  and  in  suffering,  and  unable  to  attend  to 
his  business,  and  incurred  heavy  medical  and  other  expenses,  and 
sustained  great  loss  of  business  and  profits. 

The  plidntiff  claims  I.  damages. 

[Title.] 
Statement  of  Defence, 

1.  The  defendant  denies  that  the  van  was  the  defendant's  van.  Defence. 
or  that  it  was  under  the  charge  or  control  of  the  defendant's  ser- 
vant.   The  van  belonged  to  Mr.  John  Smith,  of  , 

a  carman  and  contractor  employed  by  the  defendant  to  carry  and 
deliver  goods  for  him ;  and  the  persons  under  whose  charge  and 
control  the  said  van  was  were  the  servants  of  the  said  Mr.  John 
Smith. 

2.  The  defendant  does  not  admit  that  the  van  was  turned  out 
of  Fleet  Street,  either  negligently,  suddenly,  or  without  warning, 
or  at  a  rapid  or  dangerous  pace. 

A  a2 
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3.  The  defendant  says,  that  the  plaintiff  might  and  could,  bj 
the  exercise  of  reasonable  care  and  diligence,  have  seen  the  van 
approaching  him,  and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third 
paragraph  of  the  statement  of  claim. 

[Title.] 
Repl^. 

Reply.  The  plaintiff  joins  issue  npon  the  defendant's  statement  of 

defence. 


No.  21. 
Possession  of  Ship. 

187    .    B.  No. 
In  the  High  Court  of  Justice, 
Admiralty  Division. 

Writ  issued  [  ]. 

THE  "  LADY  OF  THE  LAKE." 

Between  A.  B.,  Plaintiff, 
and 
E.  F.,  Defendant. 

Statement  of  Claim. 

Claim.  1.  On  or  about  the  15th  July,  1868,  an  agreement  was  entered 

into  between  the  plaintiff  and  J.  D.,  who  was  then  sole  owner 
of  the  above-named  barque  "  Lady  of  the  Lake,"  whereby  J.  D. 
agreed  to  sell,  and  the  plaintiff  agreed  to  purchase,  32-64th  parts 
or  shares  of  the  vessel  for  the  sum  of  500Z. ;  payment  300/.  in 
cash,  and  the  remainder  by  purchaser's  acceptances  at  three  and 
six  months  date,  and  it  was  thereby  agreed  that  the  plaintiff  was 
to  be  commander  of  the  vessel. 

2.  The  plaintiff  accordingly  paid  to  J.  D.  the  sum  of  300/.,  and 
gave  him  his  (the  plaintiff's)  acceptances  at  three  and  six  months 
date  for  the  residue  of  the  said  purchase  money,  and  J.  D.  by 
bill  of  sale  transferred  32-64th  parts  or  shares  in  the  vessel  to 
the  plaintiff,  which  bill  of  sale  was  duly  registered  on  the  18th 
of  July,  1868 ;  the  plaintiff  has  since  been  and  still  is  the  regis- 
tered owner  of  such  32-64th  shares. 

3.  The  vessel  then  sailed  under  the  plaintiff's  command  on  a 
voyage  from  Sunderland  to  the  Brazils  and  other  ports,  and  theB 
on  a  homeward  voyage  to  Liverpool,  where  she  arrived  on  the  18th 
of  June,  1869,  and  having  there  discharged  Ircr  homeward  oargo 
she  sailed  thence  under  the  plaintiff's  command  with  a  cargo  to 
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the  Tyne,  and  thence  to  Snnderknd,  at  which  port  she  arrived 
on  the  9th  of  August,  1869. 

4.  The  plaintiff  then  made  several  ineffectual  applications  to 
J.  D.,  with  a  view  to  obtaining  another  charter  for  the  said 
vessel,  and  after  she  had  been  lying  idle  for  a  considerable  time, 
the  plaintiff  on  oraboatthe  16th  of  September,  1869,  obtained  an 
advantageous  charter  for  her  to  proceed  to  Barcelona  with  a 
cargo  of  coals,  and  with  a  view  to  enabling  her  to  execute  such 
charter  the  plaintiff  paid  the  dock  dues,  and  moved  the  vessel 
into  a  slipway  in  order  that  her  bottom  might  be  cleaned,  but 
on  or  about  the  17th  of  September,  whilst  the  vessel  was  on  the 
shore  adjoining  the  slipway,  the  defendant,  to  whom  the  said 
J.  D.  had  in  the  meantime  transferred  his  32-64th  parts,  forcibly 
took  the  vessel  out  of  the  possession  of  the  plaintiff  and  re- 
fused, and  still  refuses,  to  allow  the  plaintiff  to  take  the  vessel 
on  her  said  voyage  to  Barcelona,  and  by  reason  thereof  heavy 
loss  is  being  occasioned  to  the  plaintiff. 

The  plaintiff  claims : — 

1.  Judgment  giving  possession  of  the  vessel  "  Lady  of  the 

Lake''  to  the  plaintiff: 

2.  The  condemnation  of  the  defendant  in  costs  of  suit,  and 

in  all  losses  and  damages  occasioned  by  the  defendant 
to  the  plaintiff: 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 
Defence. 

1.  The  defendant  says  that  the  acceptances  in  the   second  Defence 
paragraph  of  the  claim  mentioned  were  respectively  dishonoured 

by  the  plainti£^  and  have  never  yet  been  paid  by  him. 

2.  It  was  agreed  between  the  plaintiff  and  J.  D.,  that  J.  D. 
should  act,  and  he  has  since  always  acted,  as  ship's  husband  of 
the  "  Lady  of  the  Uke.*' 

3.  On  the  Slst  August,  1869,  J.  D.  sold  to  the  defendant,  for 
the  sum  of  4002.,  and  by  bill  of  sale  duly  executed,  transferred  to 
him  his  32-64th  shares,  and  the  bill  of  sale  was  duly  registered 
on  the  14th  of  September  following. 

4.  After  the  "  Lady  of  the  Lake"  had  arrived  at  Sunderland, 
and  after  the  defendant  had  purchased  from  J.  D.  his  32-64th 
shares  of  the  '*  Lady  of  the  Lake/'  the  defendant  placed  the 
vessel  in  the  custody  and  possession  of  a  shipkeeper.  The 
plaintiff,  however,  unlawfully  removed  her  from  such  possession, 
and  therei^on  the  defendant  had  the  vessel  taken  into  the  South 
Dock  of  the  harbour  at  Sunderland,  with  orders  that  she  should 
be  kept  there.  What  the  defendant  did,  as  in  this  article  men- 
tioned, he  did  with  the  consent  and  full  approval  of  J.  D. 
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5.  At  the  time  of  the  sale  of  the  <'  Ladj  of  the  Lake*'  hj  J.  D. 
to  the  defendant  as  afore-mentioned,  there  was  and  there  still  is 
due  from  the  plaintiff  as  part  owner  of  the  "  Lady  of  the  Lake,** 
to  J.  D.,  as  part  owner  and  ship's  hnshand,  a  snm  of  monej  ex- 
ceeding 300^.  in  respect  of  the  yessel  and  her  yojages  oyer  and 
above  the  amount  of  the  anpaid  acceptances. 

6.  Save  as  herein  appears,  the  ayerments  in  the  fourth  para- 
graph of  the  claim  contained  are  nntme,  and  if  the  chartei^party 
mentioned  in  that  paragraph  was  obtained  hj  the  plaintiff  as 
alleged,  which  the  defendant  does  not  admit,  it  was  obtained  bj 
him  without  the  anthoritj,  consent,  or  knowledge  of  J.  D.  or  the 
defendant. 

7.  Before  the  defendant  took  possession  of  the  yessel  as  afore- 
mentioned, the  plaintiff  ceased  to  be  master  of  her,  with  the 
consent  of  J.  D.  or  the  defendant. 

8.  J.  D.  has  instituted  an  action  against  the  said  yessel  in 

in  order  to  haye  the  accounts  taken  between  him 
and  the  plainti£^  and  to  enforce  payment  of  the  money  due  from 
the  plaintiff  to  him. 

[Title.] 

Bepltf. 

Beply.  1.  The  plaintiff  says  in  reply  to  the  first  paragraph  of  the  de- 

fence that  the  bills  therein  mentioned  were  dishonoured  by  the 
plaintiff  because  J.  D.  was  indebted  to  the  plaintiff  in  a  large 
amount  for  his  wages  as  master,  and  for  his  share  of  the  earnings 
of  the  "  Lady  of  the  Lake,''  and  refused  payment  thereof. 

2.  J.  D.  did  not  place  the  Tessel  in  the  exclusiye  custody  or 
possession  of  a  shipkeeper  as  in  the  fifth  paragraph  of  the  defence 
stated  or  implied.  On  the  contrary,  the  yessel  continued  in  the 
custody  and  possession  of  the  plaintiff  who  still  holds  her  register. 
A  man  was  sent  on  board  the  yessel  by  J.  D.  to  look  after  J.  D.'s 
share  in  the  said  vessel  while  she  was  in  dock,  but  he  did  not  dis- 
possess the  said  plaintiff  or  take  exclusiye  possession  of  the  yessel, 
and  the  plaintiff  was  not  dispossessed  of  the  yessel  until  on  or  about 
the  17  th  of  September  last. 

3.  Except  as  hereinbefore  appears  the  plaintiff  joins  issue  upon 
the  defendant's  statement  of  defence. 

[Title.] 
Remainder. 

Bejolnder.         The  defendant  joins  issue  upon  the  first  and  second  paragraphs 
of  the  Beply. 
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No.  22. 

Promissory  Note. 

187    .       B.  No. 
In  the  High  Court  of  Justice, 

Division. 
Writ  issued  3rd  August,  1876. 
Between  A.  B.,  Plaintiff 
and 
E.  F.,  Defendant. 

Statement  of  Claim. 

1.  The  defendant  on  the  day  of  made  his  Claim, 
promissorj  note,  whereby  he  promised  to  pay  to  the  plaintiff  or 

his  order  2.  three  months  after  date. 

2.  The  note  became  due  on  the  day  of  , 
1874,  and  the  defendant  has  not  paid  it. 

The  plaintiff  claims : — 

The  amount  of  the  note  and  interest  thereon  to  judgment. 
The  plaintiff  proposes  that  this  action  should  be  tried  in  the 
county  of 

[Title.] 

Statement  of  Dqfenee, 

1.  The  defendant  made  the  note  sued  upon  under  the  following  Defence, 
circmnstances : — The  plaintiff  and  defendant  had  for  some  years 

been  in  partnership  as  coal  merchants,  and  it  had  been  agreed 
between  them  that  they  should  dissolve  partnership,  that  the 
plaintiff  should  retire  from  the  business,  that  the  defendant  should 
take  over  the  whole  of  the  partnership  assets  and  liabilities,  and 
should  pay  the  plaintiff  the  value  of  his  share  in  the  assets  after 
deducting  the  liabilities. 

2.  The  plaintiff  thereupon  undertook  to  examine  the  partner- 
ship books,  and  inquire  into  the  state  of  the  partnership  assets 
and  liabilities  ;  and  he  did  accordingly  examine  the  books,  and 
make  the  said  inquiries,  and  he  thereupon  represented  to  the  de. 
fendant  that  the  assets  of  the  firm  exceeded  10,0002.,  and  that  the 
liabilities  of  the  firm  were  under  3,0002.,  whereas  the  fact  was  that 
the  assets  of  the  firm  were  less  than  5,000/.,  and  the  liabilities  of 
the  firm  largely  exceeded  the  assets. 

3.  The  misrepresentations  mentioned  in  the  last  paragraph  in- 
duced the  defendant  to  make  the  note  now  sued  on,  and  there 
sever  was  any  other  consideration  for  the  making  of  the  note. 

[Title.] 
Befply, 
The  plaintiff  joins  issue  on  the  defence.  Reply. 
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No.  23. 
Probate  of  Will  in  Solemn  Form. 

187    .    B.  No. 

In  the  High  Conrt  of  Justice. 
Probate  DivisioD. 

Writ  issued  [  ]. 

Between  A.  B^  Flaintill^ 
and 
E.F.,  Defendant. 

Statement  of  Claim, 

ClaiiD.  I.  C.  T.,  late  of  Bicester,  in  the  county  of  Oxford,  gentleman, 

deceased,  who  died  on  the  20th  of  January,  1875,  at  Bicester, 
being  of  the  age  of  21  years,  made  his  last  will,  with  one  codicil 
thereto,  the  said  will  bearing  date  the  Ist  day  of  October,  1874, 
.  and  the  said  codicil  the  1st  of  January,  1875,  and  in  the  said  will 
appointed  the  plaintiff  sole  execiitor  thereof. 

2.  The  said  will  and  codicil  were  signed  by  the  deceased  [or, 
by  X.  Y.,  in  the  presence  and  by  the  directions  of  the  deceased,  or 
signed  by  the  deceased,  who  acknowledged  his  signature,  or  as  the 
case  may  be]  in  the  presence  of  two  witnesses  present  at  the  same 
time,  the  said  will  in  the  presence  <^  H.  P.  ^d  J.  H.,  and  the  said 
codicil  in  the  presence  of  J.  D.  and  G.  E.,  and  who  subscribed  the 
same  in  the  presence  of  the  said  deceased. 

3.  The  deceased  was  at  the  time  of  the  execution  of  the  said 
will  and  codicil  respectively  of  sound  mind,  memory,  and  under- 
standing. 

The  plaintiff  claims  : — 

That  the  Court  shall  decree  probate  of  the  said  wffl  and 
codicil  in  solemn  form  of  law. 

[Title.] 
Statement  of  Defence, 

The  defendant  says  as  follows : — 
Defence.  1.  The  said  will  and  codicil  of  the  said  deceased  were  not 

duly  executed  according  to  the  provisions  of  the  Statute  1  Yict. 
c  26. 

2.  The  deceased  at  the  time  the  said  will  and  codicil  respec- 
tively purport  to  have  been  executed  was  not  of  sound  mind, 
memory,  and  understanding. 

3.  The  execution  of  the  said  will  and  codicil  was  obtained  by 
the  undue  influence  of  the  plaintiff  [and  others  acting  with  him, 
whose  names  are  at  present  unknown  to  the  defendant]. 

4.  The  execution  of  the  said  will  and  codicil  was  obtained  by 
the  fraud  of  the  plaintiff,  such  fraud,  so  far  as  is  within  the  defen- 
dant's present  knowledge,  being  [state  the  wU^ure  of  tke /rtnutj. 
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5.  The  said  deceased  at  the  time  of  the  exeontion  of  the  sjud 
will  and  codicil  did  not  know  and  approYe  of  the  oontents  thereof, 
or  of  the  contents  of  the  residaaiy  claiise  in  the  said  will  [as  the 
case  may  be]. 

*  6.  The  deceased  made  his  true  last  wiU,  dated  the  l«»t  day  of 
January,  1873,  and  in  the  said  will  appointed  the  defendant  sole 
executor  thereof  [Propound  this  toiU  as  in  paragraphs  2  and  3 
of  claim.'] 

The  defendant  claims : — 

1.  ITiat  the  Court  will  pronounce  against  the  said  will  and 

codicil  propounded  by  the  plaintiff: 

2.  That  the  Court  will  decree  probate  of  the  said  will  of  the 

said  deceased,  dated  the  let  of  January,  1873,  in  solemn 
form  of  law. 

[Title.] 

JReply, 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence  of  the  Reply, 
defendant,  as  contained  in  the  first,  second,  third,  fourth,  and  fifth 
paragraphs  thereof. 

2.  The  plaintiff  says  that  tiie  said  will  of  the  said  deceased, 
dated  the  Ist  of  January,  1873,  was  duly  revoked  by  the  will  of 
the  said  1st  of  October,  1873,  propounded  by  the  plaintiff  in  his 
statement  of  claim. 


No  24. 
Recovery  of  Land.— Landlord  and  Tenant. 

187     .    B.  No. 
In  the  High  Court  of  Justice, 
Common  Reas  Division. 

Writ  issued  3rd  August,  1876. 
Between  A.  B.,  Plaintiff; 
and 
C.  D.,  Defendant. 

Statement  of  Claim. 

1.  On  the  day  of  the  plaintiff  let  to  the  Claim, 
defendant  a  house.  No.  62,  Street,  in  the  City  of 
Xiondon,  as  tenant  from  year  to  year,  at  the  yearly  rent  of  120Z., 
payable  quarterly,  the  tenancy  to  commence  on  the  day 

of 

2.  The  defendant  iock  possession  of  the  house  and  continued 
tenant  thereof  until  the  day  of  last,  when  the 
tenancy  determined  by  a  notice  duly  given. 

3.  The  defendant  has  diwegarded  the  notice  and  still  retains 
possession  of  the  house. 
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Defence. 


Counter- 
claim. 


The  plunttff  claimB : — 

1.  PossesaioD  of  the  house. 

2.  L  for  mesne  profits  from  the 


day 


of 

The  plaintiff  proposes  that  this  action  should  he  tried  in 
London. 


187     .    No. 
In  the  High  Court  of  Justice, 
Common  Pleas  Division. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant 
(hj  original  action,) 
And  hetween  C.  D.,  Flaintifi^ 
and 
A.  B.,  Defendant 
(hj  counter-claim). 
The  defence  and  counter-claim  of  the  above-named  O.  D. 

1.  Before  the  determination  of  the  tenancj  mentioned  in  the 
statement  of  claim,  the  plaintiff  A.  B.,  bj  writing  dated  the 

day  of  ,  and  signed  by  him,  agreed  to  grant  to  the 

defendant  C.  D.  a  lease  of  the  house  mentioned  in  the  statement 
of  claim,  at  the  yearly  rent  of  1502.,  for  the  term  of  twenty-one 
years,  commencing  from  the  day  of  '  ,  when 

the  defendant  C.  D.'s  tenancy  from  year  to  year  determined,  and 
the  defendant  has  since  that  date  been  and  still  is  in  possession 
of  the  house  under  the  said  agreement. 

2.  By  way  of  counter-claim  the  defendant  claims  to  have  the 
agreement  specifically  performed  and  to  have  a  lease  granted  to 
him  accordingly,  and  for  the  purpose  aforesaid,  to  have  this  action 
transferred  to  the  Chancery  Division. 


In  the  High  Court  of  Justice, 
Chancery  Division. 
(Transferred  by  order  dated  day  of 

Between  A.  B.,  Plaintifi^ 
and 
C.  D.,  Defendant 
(by  original  action), 
And  between  C.  D.,  Plaintiff^ 
and 
A.  B.,  Defendant 
(by  counter-claim). 


187    .    No. 


.) 
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The  reply  of  the  plaintiff  A.  B. 

The  plaintiflF  A.  B.  admits  the  agreement  stated  in  the  defen-  Beply. 
dant  C.  D.'s  statement  of  defence,  but  he  refhses  to  grant  to  the 
defendant  a  lease,  saying  that  such  agreement  provided  that  the 
lease  should  contain  a  covenant  by  the  defendant  to  keep  the 
house  in  good  repair  and  a  power  of  re-entry  by  the  plaintiff  upon 
breach  of  such  covenant,  and  the  plaintiff  says  that  the  defendant 
has  not  kept  the  house  in  good  repair,  and  the  same  is  now  in  a 
dilapidated  condition. 

[Title.] 

Joinder  of  Issue. 
The  defendant  C.  D.  joins  issue  upon  the  plaintiff  A.  B.'s  state- 
ment in  reply. 


No.  25. 

Recovery  of  Land. 

187    .    B.  No. 

In  the  High  Court  of  Justice, 
Ck>mmon  Pleas  Division. 

Writ  issued  3rd  August,  1876. 
Between  A.  B.  and  C.  D.,  Plaintiffs, 

and 
£.  F.,  Defendant. 

Statement  of  Claim. 

1.  E.  L.,  late  of  Sevenoaks  in  the  county  of  Kent,  duly  executed  C^afan. 
his  last  will,  dated  the  4th  day  of  April,  1870,  and  thereby  devised 

his  lands  at  or  near  Sevenoaks,  and  all  other  his  lands  in  the 
county  of  Kent,  unto  and  to  the  use  of  the  plaintifib  and  their 
heirs,  upon  the  trusts  therein  mentioned  for  the  benefit  of  his 
daughters  Margaret  and  Martha,  and  appointed  the  plaintifi& 
executors  thereof. 

2.  K.  L.  died  on  the  3rd  day  of  January,  1875,  and  his  said 
will  was  proved  by  the  plaintiffs  in  the  Court  of  Probate  on  or 
about  the  4th  day  of  February,  1875. 

3.  K.  L.  was  at  the  time  of  his  death  seised  in  fee  of  a  house  at 
Sevenoaks,  and  two  fieurms  near  there  called  respectively  , 
the  Home  farm  containing  276  acres,  and  the  Longton  farm  con- 
taining 700  acres,  both  in  the  county  of  Kent. 

4.  The  defendant,  soon  after  the  death  of  K.  L.,  entered  into 
possession  of  the  house  and  two  farms,  and  has  refused  to  give 
them  up  to  the  plaintifGs. 

The  plaintifb  claim : — 
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1.  Possession  of  the  house  and  two  farms ; 

2.  I.  for  mesne  profits  of  the  premises  from  the 
death  of  K.  L.  till  such  possession  shall  be  given. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  the 
county  of  Kent. 

LTitle.] 

Staternent  of  Defence. 
Defence.  1 .  The  defendant  is  the  eldest  son  of  I.  L.  deoeaeed,  who  was  the 

eldest  son  of  K.  L.,  in  the  statement  of  claim  named. 

2.  By  articles  bearing  date  the  81st  of  May,  1827,  and  made  pre- 
vious to  the  marriage  of  K.  L.  with  Martha  his  intended  wife,  K.  L., 
in  consideration  of  such  intended  marriage,  agreed  to  settle  the 
house  and  two  farms  in  the  statement  of  claim  mentioned  (and  of 
which  he  was  then  seised  in  fee)  to  the  use  of  himself  for  his  life,  with 
remainder  to  the  use  of  his  intended  wife  for  her  life,  and  after  the 
survivor's  decease,  to  the  use  of  the  heirs  of  the  body  of  the  said 
K.  L.  on  his  wife  begotten,  with  other  remainders  over. 

3.  The  marriage  soon  after  took  effect,  K.  L.,  by  deeds  of  lease 
and  release,  bearing  date  respectively  the  4th  and  5th  of  April,  1828, 
after  reciting  the  articles  in  alleged  performance  of  them,  coniwyed 
the  house  and  two  farms  to  the  use  of  himself  for  his  Kfe,  wiA  re- 
mainder to  the  use  of  his  wife  for  her  life,  and  after  the  decease  of 
the  survivor  of  them,  to  the  use  of  the  heirs  body  of  K.  L.  on  the  said 
Martha  to  be  begotten,  with  other  remainders  over. 

4.  There  was  issue  of  the  marriage  an  only  son,  Thomas  L  , 
and  two  daughters.  After  the  death  of  Thomas  L  ,  which 
took  place  in  February,  1864,  K.  L.,  on  the  3rd  May,  1864,  exe- 
cuted a  disentailing  assurance,  which  was  duly  enrolled  and  there- 
by conveyed  the  hou&e  and  two  farms  to  the  use  of  himself  in  fee. 

[Title.] 

Eeplff. 

Beply.  The  plaintiffi  join  issue   upon  the  defendant's  statement  of 

defence. 


No.  26. 

Salvage. 

In  the  High  Court  of  Justice, 
Admiralty  Division. 

Writ  issued  [  ]• 

THE  *'  CAMPANIL." 

Between  A.  B.  and  C.  D.,  Plaintiffs, 

and 
E.  F.  and  G.  H.,  Defendiata. 


Salvage,  865 

Statement  of  CUdm. 

1.  The  "  Brazilian"  is  a  screw-steamer  belonging  to  the  port  of  Clidm. 
Newcastle,  of  the  burthen  of  1,359  tons  gross  registered  tonnage, 

and  propelled  by  engines  of  ISO-horse  power,  and  at  the  time  of 
the  rendering  of  the  salvage  services  hereinafter  mentioned  she  was 
navigated  by  her  master  and  a  crew  of  twenty-four  hands.  She 
left  the  port  of  Newcastle  on  the  27th  of  November,  1873,  on  a 
voyage  to  Grenoa,  and  thence  by  way  of  Palmaras  and  Aguilas  to 
the  Tyne,  and  about  10  a.  m.  on  the  26th  of  December,  1873,  in 
the  course  of  her  homeward  voyage,  with  a  cargo  of  merchandise, 
she  was  off  the  coast  of  Portugal,  the  Island  of  0ns  bearing  about 
S.E.  by  E.,  when  those  on  board  her  sighted  a  disabled  steamer 
about  four  points  on  their  starboard  bow,  in-shore,  flying  signals  of 
distress.  A  strong  gale  was  blowing  at  the  time,  and  there  was 
a  very  heavy  sea  running. 

2.  The  "  Brazilian"  at  once  made  towards  the  disabled  steamer, 
which  proved  to  be  the  "  Campanil,"  the  vessel  proceeded  against 
in  this  action.  She  was  heavily  laden  with  a  cargo  of  iron  ore. 
The  "Brazilian,"  as  she  approached  the  "Campanil,"  signalled 
to  her,  and  the  "Campanil"  answered  by  signal  that  her 
engines  had  broken  down.  By  this  time  the  "  Campanil''  was 
heading  in-shore,  rolling  heavily,  and  shipping  a  large  quantity 
of  water.  The  "  Brazilian"  came  under  the  lee  of  the  "Cam- 
panil" and  asked  if  she  wanted  assistance.  Her  master  replied 
that  he  wanted  to  be  towed  to  Vigo,  as  his  vessel  had  lost  her 
screw.  The  master  of  the  "  Brazilian"  then  asked  those  on  board 
the  "  Campanil"  to  send  him  a  hawser,  and  for  a  long  time  those 
on  board  the  "  Brazilian"  made  attempts  to  get  a  hawser  from  the 
"  Campanil,"  and  exposed  themselves  and  their  vessel  to  great 
danger  in  doing  so.  The  wind  and  sea  rendering  it  impossible  to 
get  the  hawser  whilst  the  "Brazilian"  was  to  leeward  of  the 
"  Campanil,"  the  "Brazilian"  went  to  windward  and  attempted 
to  float  lines  by  means  of  life-buoys  to  the  "  Campanil."  During 
all  this  time  the  "  Campanil"  was  quite  unmanageable,  and  yawed 
about,  and  there  was  very  great  difficulty  in  manoeuvring  the 
"  Brazilian"  so  as  to  retain  command  over  her  and  keep  her  near 
the  "Campanil."  It  was  necessary  to  keep  constantly  altering 
the  engines  of  the  "Brazilian,"  setting  them  on  ahead  and  reversing 
them  quickly,  and  in  consequence  the  engines  laboured  heavily 
and  were  exposed  to  great  danger  of  being  strained. 

3.  Whilst  the  "  Brazilian"  was  endeavouring  to  float  lines  to 
tHe  "Campanil,"  the  "Campanil"  made  a  sudden  lurch  and  struck 
tbe  "Brazilian"  on  her  port  quarter,  knocking  in  her  port  bul- 
-vrark  and  rail,  and  causing  other  damage  to  the  vessel.  After 
rci^uiy  unsuccessful  efforts  by  those  on  board  the  "Brazilian," 
and  after  they  had  lost  two  life  buoys  and  a  quantity  of  rope,  a 
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hawser  from  tlie  "  Campauir*  was  at  lengih  made  fast  on  board  the 
*^  BraEiIian,"  and  the  *'  Brazilian/*  with  the  "  Campanil''  in  tow, 
steamed  easy  ahead.  A  second  hawser  was  then  got  ont  and  made 
fast  with  coir  springs,  and  the  "  Brazilian''  then  commenced  to  tow 
fnll  speed  ahead,  each  hawser  having  a  full  scope  of  90  fathoms. 

4.  The  "Brazilian'*  made  towards  Vigo,  which  was  about 
thirtj-five  miles  distant ;  the  vessels  made  about  two  knots  an 
hour,  the  "Brazilian"  keeping  her  engines  going  at  full  speed. 
The  "  Brazilian"  laboured  veiy  heavilj,  and  both  vessels  shipped 
large  quantities  of  water. 

5.  About  noon  one  of  the  tow  ropes  broke,  and  both  vessels  were 
in  danger  of  being  driven  ashore,  broken  water  and  rocks  appear- 
ing to  leeward,  distant  about  two  miles.  After  great  difficulty  the 
broken  hawser  was  made  fast  again  with  a  heavy  spring  of  a 
number  of  parts  of  rope,  and  the  "  Brazilian"  towed  ahead  under 
the  lee  of  0ns  Island. 

6.  Shortly  afterwards  the  weather  moderated  and  the'sea  went 
down  a  little,  and  the  "  Brazilian"  was  able  to  make  more  way,  and 
about  7  p.m.  the  same  day  she  towed  the  "  Campanil"  into  Vigo 
harbour  in  safety. 

7.  The  "  Brazilian"  was  compelled  to  remain  in  harbour  the 
next  day  to  pay  port  charges  and  clear  at  the  Custom  House. 

8.  The  coast  off  which  the  aforesaid  services  were  rendered 
is  rocky  and  exceedingly  dangerous,  and  strong  currents  set  along 
it,  and  but  for  the  services  rendered  by  the  "  Brazilian'*  the  "  Cam- 
panil" must  have  gone  ashore  and  been  wholly  lost,  together  with 
her  cargo,  and  in  all  probability  her  master  and  crew  would  have 
been  drowned.  No  other  steamer  was  in  sight,  and  there  was  not 
any  prospect  of  any  other  efficient  assistance. 

9.  In  rendering  the  said  services  the  "  Brazilian"  and  those  on 
board  her  were  exposed  to  great  danger.  Owing  to  the  heavy  sea, 
and  the  necessity  of  towing  with  a  long  scope  of  hawser,  there  was 
great  danger  of  fouling  the  screw  of  the  "  Brazilian,"  and  it  re- 
quired constant  vigilance  on  the  part  of  the  master  and  crew  to 
prevent  serious  accident.  The  master  and  crew  of  the  "  Brazilian" 
underwent  much  extra  fatigue  and  exertion. 

10.  The  damage  sustained  by  the  "  Brazilian**  in  rendering  the 
said  services  amounts  to  the  sum  of  150Z.,  and  the  value  of  the 
extra  quantity  of  coal  consumed  in  consequence  of  the  said  ser- 
vices is  estimated  at  16^.,  and  42.  \8,  6d.  was  paid  by  the  owners 
of  the  "Brazilian"  for  harbour  dues  and  other  charges  at  Vigo. 

1 1.  The  value  of  the  "Campanil,''  her  cargo  and  freight,  at  the 
time  of  the  salvage  services,  were  as  follows,  that  is  to  say :  The 
* '  Campanil'  *  was  of  the  value  of  13,000Z. ,  her  cargo  was  of  the  value 
of  300Z.,  and  the  gross  amount  of  freight  payable  upon  delivery 
of  the  cargo  laden  on  board  her  at  Barrow-in-Furness  was  675L 
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12.  The  value  of  the  "  Brazilian,''  her  freight  and  cargo  was 
about  25,050^. 
The  plaintiffs  claim : — 

1.  Such  an  amount  of  salvage  as  to  the  Court  may  seem 

just : 

2.  That  the  defendants  and  their  bail  be  condemned  in  costs : 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 

[Title.] 
Statement  of  D^ence, 

1.  The  defendants  say  that  upon  the  22nd  of  December,  1873,  Defence, 
the  iron  screw  steamship  "  Oampanil,' '  of  the  burden  of  660  tons 
register  gross,  propelled  by  engines  of  70- horse  power,  navigated 

by  David  Boughton,  her  master,  and  a  crew  of  16  hands,  left 
Porman,  bound  to  Barrow-in  Fumess,  laden  with  a  cargo  of  iron 
ore. 

2.  At  about  8  a.m.  of  the  26th  of  December,  while  the  "Cam- 
jpanil  "  was  prosecuting  her  voyage,  the  shaft  of  her  propeller 
broke  outside  the  stem  tube,  and  she  lost  her  propeller.  The 
"  Oampanil "  was  then  brought  to  the  wind,  which  was  south  by 
east,  blowing  fresh,  and  she  proceeded  under  sail  for  Vigo,  and 
continued  to  do  so  till  about  9.30  a.m.,  when  two  steamships  which 
had  been  for  some  time  in  sight,  and  coming  to  the  northward, 
approached  the  "  Oampanil."  The  ensign  of  the  "  Oampanil "  was 
hoisted,  union  up  as  a  signal  to  one  of  such  steamships,  which 
afterwards  came  to  the  "Oampanil,*'  and  proved  to  be  the 
"  Brazilian,"  whose  owners,  master,  and  crew  are  the  plaintiffs. 

3.  The  "  Brazilian  "  then  signalled  the  "  Oampanil,"  and  in- 
quired what  was  the  matter,  and  was  signalled  in  reply  that  the 
"  Oampanil "  had  lost  her  propeller,  and  required  to  be  towed  to 
Vigo,  upon  which  the  "  Brazillian  "  signalled  for  the  rope  of  the 
"Oampanil,"  in  order  to  take  her  in  tow.  After  this  the 
"Brazilian"  steamed  round  the  "  Oampanil  "  and  up  on  to  her 
starboard  bow,  and  in  so  doing  the  "Brazilian  "came  with  her 
port  quarter  into  the  starboard  bow  of  the  "  Oampanil "  and  did 
her  considerable  damage. 

4.  The  "Brazilian  "  then  threw  a  heaving  line  on  board  the 
"  Oampanil,"  and  one  of  the  "  Oampanil's  "  hawsers  was  attached 
to  the  line  and  hauled  on  board  the  "  Brazilian,"  which  passed 
one  of  her  hawsers  to  the  "  Oampanil "  by  means  of  life  buoys, 
and  when  such  hawsers  had  been  secured  between  the  two  vessels 
the  "  Brazih'an  "  commenced  to  tow  the  "  Oampanil"  for  Vigo,  it 
being  at  this  time  about  10.30  a.m.  and  0ns  Island  then  bear- 
ing about  south-east  by  south,  and  distant  about  15  miles. 

6.  The  "Brazilian  "  proceeded  with  the  "Oampanil "  in  tow, 
bnt  owing  to  the  two  vessels  being  laden,  and  to  the  small  power 
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of  the  "  Brazilian, '*  she  was  only  able  to  make  very  slow  progress 
with  the  "  Campanil,"  and  it  was  not  until  6.30  p.m.  of  the  said 
day  that  the  "  Brazilian  "  arrived  at  Vigo  with  the  "  Campanil,' ' 
which  then  came  to  anchor  off  the  town  there. 

6.  The  defendants  on  the  .  day  of  tendered  to 

the  plaintiffs  and  have  paid  into  Court  the  sum  of  3502.  for  the 
services  so  as  aforesaid  rendered  to  the  "  Campanil  *'  and  her  said 
cargo  and  freight,  and  offered  to  pay  the  costs,  and  submit  that 
the  same  is  ample  and  sufficient. 

[Title.] 

Beply, 

Reply.  1.  The  plaintiffs  admit   the   first  and   second   articles  of  the 

Answer,  and  they  admit  that  the  "  Brazilian  "  came  into  collision 
with  the  "  Campanil,"  and  caused  slight  damage  to  the  "  Cam- 
panil," but  save  as  aforesaid  they  join  issue  upon  the  statement  of 
defence. 


No.  27. 
Trespass  to  land. 

187     .    No. 
In  the  High  Court  of  Justice, 
Division. 

Writ  issued  3rd  August,  1876. 
Between  A.  B.,  Plaintiff, 
and 
E.  F.,  Defendant. 

Statement  of  Claim. 

Claim.  1.  The  plaintiff  was  on  the  5th  March,  1876,  and  still  is,  the 

owner   and  occupier  of  a   farm  called  Highfield  Farm,  in  the 
parish  of  and  county  of 

2.  A  private  road,  known  as  Highfield  Lane  runs  tbroagh  a 
portion  of  the  plaintiff's  farm.  It  is  bounded  upon  both  sides  by 
fields  of  the  plaintiff's,  and  is  separated  therefrom  by  a  hedge  and 
ditch. 

3.  For  a  long  time  prior  to  the  5th  March,  1876,  the  defendant 
had  wrongfully  claimed  to  use  the  said  road  for  his  horses  and 
carriages  on  the  alleged  ground  that  the  same  was  a  public  high- 
way, and  the  plaintiff  had  frequently  warned  him  that  the  same 
was  not  a  public  highway,  but  the  plaintiff's  private  road,  a»d 
that  the  defendant  must  not  so  use  it. 

4.  On  the  5th  of  March,  1876,  the  defendant  came  with  a  cart 
and  horse,  and  a  large  number  of  servants  and  workmen,  and 
forcibly  used  the  road,  and  broke  down  and  removed  a  gate  which 
the  plaintiff  had  caused  to  be  placed  across  the  same. 
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5.  The  defendant  and  his  servants  and  workmen  on  the  same 
occasion  palled  down  and  damaged  the  plaintiflTs  hedge  and  ditch 
upon  each  side  of  the  road,  and  went  upon  the  {PlaintiflTs  field 
heyond  the  hedge  and  ditch,  and  injured  the  crops  there  growing, 
and  dug  up  and  injured  the  soil  of  the  road ;  and  in  any  case  the 
acts  mentioned  in  this  paragraph  were  wholly  unnecessary  for 
the  assertion  of  the  defendant's  alleged  right  to  use  or  the  user 
of  the  said  road  as  a  highway. 

The  plaintifi  claims : 

1.  Damages  for  the  wrongs  complained  of. 

2.  An  injunction  restraining  the  defendant  from  any  repe- 

tition of  any  of  the  acts  complained  of. 

3.  Such  further  relief  ad  the  nature  of  the  case  may  require. 

[Title.] 
Statement  of  Defence, 

1.  The  defendant  says  that  the  road  was  and  is  a  puhlic  high-  Defence, 
way  (or  horses  and  carriages  ;  and  a  few  days  hefore  the  5th  of 
March,  1876,  the  plaintiff  wrongfully  erected  the  gate  across  the 

road  for  the  purpose  of  ohstructing  and  preventing,  and  did  ob- 
struct and  prevent  the  use  of  the  road  as  a  highway.  And  the 
defendant  on  the  said  5th  March,  1876,  caused  the  said  gate  to  be 
removed,  in  order  to  enable  him  lawfully  to  use  the  road  by  his 
horses  and  carriages  as  a  highway. 

2.  The  defendant  denies  the  allegations  of  the  fifth  paragraph 
of  the  statement  of  claim,  and  says  that  neither  he  nor  any  of 
his  workmen  or  servants  did  any  act,  or  used  any  violence  other 
than  was  necessary  to  enable  the  plaintiff  lawfully  to  use  the 
highway. 

[Title.] 

Reply. 

The  plaintiff  joins  issue  upon  the  defendant's  statement  of  Seply. 
ydefenoe. 


No.  28. 
Form  of  Demurrbr. 

In  the  High  Court  of  Justice. 

Division. 

A.  B.  V.  CD. 
The  defendant  [plaintiff]  demurs  to  the  [plaintiff's  statement 
of  complaint,  or  defendant's  statement  of  defence,  or  set-off,  or  of 
oaonter-claim],  \pr  to  so  much  of  the  plaintiff's  statement  of  com- 
plaint as  claims or  as  alleges  as  a  breach  of  contract  the 

matters  mentioned  in  paragraph  17,  or  as  the  case  may  be],  and 

B  B 


Appeitdix  C. 

Baja  tbat  tlie  ume  ib  bad  in  lav  oa  the  ground  that  [hrr  Mtft 
a  ^riHHui  q/'  (famttrrer]  and  on  other  gTODDdi,  mSciwl  in  la*  U 
suBlwn  his  demurrer. 


No.  39. 
Mbhorakdum  of  Entry  of  Demurbek  foh 
Arochent. 
.     .  187*.    B.  No. 

In  the  High  Court  of  Justice. 
Division, 

A.  B.  V.  C.  D. 
Enter  for  tha  a^ument  the  demarier  of 
to 

X.  T.,  . 
Solidtoc  for  the  ^aintiff  [or  ic\ 
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Forms  of  Judoment. 

1,  Default  of  Appearance  and  Defence  in  Case  of 

Liquidated  Demand, 

1876.    B.  No. 
In  the  High  Court  of  Justice, 
Diyision. 

Between  A.  B.,  Plaintiff, 
and 

C.  D.  and  E.  F.,  Defendants. 
30th  NoTember,  1876 

The  defendants  \pT  the  defendant  C.  D.]  not  having  appeared 
to  the  writ  of  summons  herein  \or  not  having  delivered  any  state- 
ment qfdefmee]f  it  is  this  day  adjudged  that  the  plaintiff  recover 
against  the  said  defendant  /.,  and  costs,  to  be  taxed. 


2.  Judgment  in  default  of  Appearance  in  Action  for 

Recovery  of  Land. 

[Title,  &c.] 
30lh  November,  1876. 

No  appearance  having  been  entered  to  the  writ  of  summons 
herein,  it  is  this  day  ac^udged  that  the  plaintiff  recover  possession 
of  the  land  in  the  said  writ  mentioned. 


3.  Judgment  in  default  of  Appearance  and  Dtfence 
qfter  Assessment  of  Damages. 

1876.    B.  No. 
In  the  High  Court  of  Justice. 
Division. 

Between  A.  B.  and  C.  D.,  Flainti£b, 
and 
E.  F.  and  G.  H.,  Defendants. 
30ih  November,  1876. 

The  defendants  not  having  appeared  to  the  writ  of  summons 
herein  [or  not  having  delivered  a  statement  of  defentce^  and  a 

bb2 
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writ  of  inquiry,  dated  1876,  having  been  issaed 

directed  to  the  sheriff  of  to  assess  the  damsges 

which  the  plaintiff  was  entitled  to  recover,  and  the  said  shenff 

having  by  his  return  dated  the  1876,  returned  that 

the  said  damages  have  been  assessed  at  l.^  it  is  ad- 

jadged  that  the  plaintiff  recover  l.y  and  costs  to  be 
taxed. 


4.  Judgment  at  Trial  by  Judge  without  a  Jury, 

[  Year^  letter,  and  number.  \ 
Division. 

day  of  18    . 

[If  in  Chancery  Division,  name  of  Judged] 
Between  A.  B.,  Plaintiff, 

and 
C.  D.,  E.  F.,  and  G.  H.,  Defendants. 
This  action  coming  on  for  trial  [the  day  of 

and]  this  day,  before  in  the  presence  of  counsel  for 

the  plaintiff  and  the  defendants  [or,  if  tome  of  the  defendanUda 
not  appear,  for  the  plaintiff  and  the  defendant  C.  D.,  no  one  appear- 
ing for  the  defendants  E.  F.  and  G*  H*,  although  they  were  duly 
served  with  notice  of  tiial  as  by  the  affidavit  <^  ■  filed  tbe 

day  of  appears,]  upon  hearing  the  probate 

of  the  will  of  ,  the  answers  of  the  defendants  C.  D., 

E.  F.,  and  G.  H.,  to  interrogatories,  the  admission  in  writiog, 
dated  ,  and  signed  by  [Mr.  .  the 

solicitor  for]  the  plaintiff  A.  B.  and  by  [Mr.  the 

solicitor  for]  the  defendant  C.  D. ,  the  affidavit  of 
filed  the  day  of  ,  the  affidavit  of 

filed  the  day  of  ,  the  evidence  of 

taken  on  their  oral  examination  at  the  trial,  and  an 
exhibit  marked  X.,  being  an  indenture  dated,  &c.  and  made 
between  [parties],  and  what  was  alleged  by  counsel  on  both  sides: 
This  Court  doth  declare,  &c. 

And  this  Court  doth  order  and  acQudge,  &c. 


5.  Judgment  after  Trial  by  a  Jury, 

[Title,  &a] 
15th  November  1876. 

The  action  haviug  o^  tl^  X2th.apd:13th  November,  1876,  been 
tried  before  the  Honourable  Mr.  Justice  aDd/a,S{«M>*l 

jury  of .  ih^e  Qounty  of  ,and  tljye  jury,  having  ftnnd 

[sU^  finiiniii$.  (IS, in^officer'^  certificate},  and  the.  said  Mr.  JusHee 
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hAving  ordered  that  judgment  be  entered  for  the 
pUtintiff  for  I.  and  costs  of  ^t  [or  as  the  e4ue  may  he] : 

Therefore  it  is  adjudged  that  tbe  plaintiff  recover  agamst  the 
defendant  I,  and  L  for  his  costs  of  suit  [or 

that  the  plaintiff  recover  nothing  against  the  defendant,  and  that 
the  defendant  recover  against  the  plaintiff  I.  for  his 

costs  of  defence,  or  as  the  case  may  he.]. 


6.  Jud,gment  after  Trial  htfore  Referee. 

[Title,  &c.] 
30th  November,  1876. 

The  action  having  on  the  27th  November,  1876,  been  tried 
before  X.  Y.,  Esq,,  an  official  [or  special]  referee;  and  the  said 
X.  Y.  having  found  [ttcUe  tuhatance  of  referee's  certificate],  it  is 
this  day  adjudged  that 


6a.  Jud^ftnent  qfter  Trial  of  Questions  of  Account  by 

Referee. 

In  the  High  Court  of  Justice.  B.8.C.,  AprU 

Division.  18  No.        ^^• 

Between  Plaintiff^ 

and 

Defendant. 

The  day  of  18    . 

The  questions  of  aiccoont  in  this  action  having  been  referred 
to  and  he  having  found 

that  there  is  due  from  the  to 

the  the  sum  jof                    I.  and  directed 

that  the  do  pay  the  «osts  of 

the  reference 

It  is  this  day  adjudged  that  the  recover 

against  the  said  I.,  and 

costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  L,  as 

appears  by  a  Master's  certificate  dated  the  day  of 

18    . 


7.  Judgment  upon  Motion  for  Judgment. 

[title,  &c.] 
30th  November,  1876. 

This  day  before  Mr.  X.  of  counsel  for  the 

plaintiff  [or  (u  the  case  may  he]  moved  on  behalf  of  the  said 
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[ttate  judffmeni  movtd  for],  and  the  said  Mr.  X. 
haiiiig  been  heard  of  oomiael  for  ,  and  Mr.  T.  of 

coqumI  for  f  the  Court  adjudged. 


B.  8.  C. 
April,  1880. 


8.  Interlocutory  Judgment  in  default  of  Appearance  or 
Defence  where  Demand  Unliquidated. 

In  the  High  Coui  of  Jnttice. 

DiyisioD. 
Between 


and 


18    .        No. 

Plainti£^ 
Defendant. 


•  "Appear- 
MoenaTing 
beenenterwl 
to  tbewrit 
orrammont" 
or  "ttate- 
ment  of 
defence  or 
demurrer 
haviog  been 
delivered  by 
the  defen- 
dant." 

f'Theralae 
of  the 
ffoode,''or 
^*  damages," 
or  both,  as 
the  caite 
may  be. 


The 
No* 


day  of 


18 


herein. 


It  is  this  daj  adjudged  that  the  plaintiff  recover  against  the 
defendantf 

to  be  assessed. 


9.  Judgment  after  Appearance  and  Order  under 
Order  XIV.,  Bulela. 


B.S.C.,  April,  In  the  High  Court  of  Justice. 

Division. 
Between 


18 


and 


No. 


Flaiotiff, 
Defendant* 


The 


day  of 


18 


•Redte 
order. 


I'he  defendant  having  appeared  to  the  writ  of  summons  hereiD, 
and  the  plaintiff  having  by  the  order  of 

dbtedthe  day  of  18      ,  obtained 

leave  to  sign  judgment  under  the  Rules  of  the  Supreme  Courts 
Order  XIV.,  Rule  la,  for* 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  I.  and  costs  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at 
as  appears  by  a  Master's  certificate,  dated  the 
of  .  18    . 


I, 
day 
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10.  JudgnufU  after  Trial  by  Court  without  Jury. 


In  the  High  Court  of  Justice. 
Difision. 
Between 


and 


day  of 


18    .        No. 

PlHintiflt 

Defendant. 
18 


1880. 


This  action  having  on  the 
been  tried  before 

and  the  said  on  the  day 

of  18      ,  having  ordered  that  judgment  be 

entered  for  the  for  U 

It  is  this  daj  adjudged  that  the 
recover  from  the  Z.  and  costs  to  be 

taxed. 


The  above  costs  have  been  taxed  and  allowed  at 
as  appears  bj  a  Master's  certificate  dated  the 
of  ,  18      . 

Judgment  entered  the  day  of 


I. 
day 


18    . 


11.  Judgment  in  Pursuanee  of  Order, 


In  the  High  Court  of  Justice. 

Division. 
Between 


and 


18    .  No. 

Plaintiff, 

Defendant, 
dated 


R.8.C.  April, 
1880. 


Pursuant  to  the  Order  of 

18    . 
whereby  it  was  ordered 

and  default  having  been  made 


It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
said  defendant  /.  and  costs  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at 
as  appears  by  a  Master's  certificate  dated  the 
of  ,18    . 


day 
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13.  JudgmeiU  on  Certificate  of  Eeffistr^r  of  County 

Court. 

B.S.C.  April,  In  the  High  Court  of  Justice. 

DiyiBion.  18      .    ^o. 

Between 

Plaintiff, 
and 

Defendant. 
The  day  of  ,  18 

lliis  Action  having  heen  ordered  under  Section  26  of  ihe 
County  Court  Act,  1856  (19  &  20  Vict.  c.  108),  to  he  tried  in  the 
County  Court  of  ,  and  the  registrar  of  that 

Court  haying  certified  that  the  result  was 

It  18  this  day  adjudged  that  recover  against 

L  and  costs  to  he  taxed. 

The  ahove  costs  have  been  taxed  and  allowed  at  2.,  as 

appears  by  a  Master's  certificate  dated  tbe  day  of 

,18.      . 


13.  Judgment  for  DefencLmt^ s  Costs  on  Discontinuance. 

18»)^'  ^^^*  ^°^  *^®  ^^e^  ^^^^  of  Justice. 

Division.  18      .     No. 

Between 

Plaintiff, 
and 

Defendant. 
The  day  of  ,  18      . 

The  plaintiff     having  by  a  notice  in  writing  dated  the 

diacontinued  day  of  18      ,* 

this  acHon" 
or  "with- 
drawn his         It  is  this  day  adjudged  that  the  defendant  recover  against  the 
claim  in  this     i  .   . .».       x    j.    l    x       j 
action  for"     plAUitin  costs  to  be  taxed. 

or  "with- 
drawn BO  The  above  costs  have  been  taxed  and  allowed  at  ^, 

claim  in  this  ^^  appears  by  a  Master*s  certificate  dated  the  day  of 

action  as  re«  i  q 

lates  to"  '  *^      • 

orasthe  — — — — 

case  may  be. 

14.  Judgment  for  Plaint\ff^s  Costs  after  Confession 

of  D^ence. 

R.S.C.  April,  In  the  High  Court  of  Justice. 

Division.  18      .    Ko. 

Between 

Plaintiflf 
and 

Defendant. 
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The  day  of  ,  18      . 

The  defendant  in  his  statement  of  defeooe  herein  haying  alleged 
a  ground  of  defence  which  arose  after  the  commencement  of  this 
action,  and  the  plaintiff  haviag  on  the  daj  of  , 

18      ,  delivered  a  confession  of  that  defence, 

It  is  this  day  adjvdged  that  the  plaintiff  recover  against  the 
defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  Z.,  as 

appears  by  a  Master's  certificate  dated  the  day  of 

,  18      . 


15.  Judgment  for  Costs  cjfter  Acceptanoe  of  Money  paid 

into  Court. 

In  the  High  Court  of  Justice.  B.8.C.  April, 

Division.  M     .    No.       ^• 


Between 


and 


Phiintiff, 
Defendant 


The  day  of  ,18      . 

The  defendant  having  paid  into  Court  in  this  action  the  sum  of 
L  in  satisfaction  of  the  plaintiff's  claim,  and  the  plaintiff 
having  by  his  notice  dated  the  day  of  18     , 

accepted  that  sum  in  satisfaction  of  his  entire  cause  of  action,  and 
the  plaintiff's  costs  herein  having  been  taxed,  and  the  defendant 
not  havii^  paid  the  same  within  forty-eight  hoars  after  the  said 
taxation ; 

It  is  this  day  adjudged  that  the  pkintiff  recover  against  the 
defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  Z.,  as 

appears  by  a  Master's  certificate  dated  the  day  of 

,18      . 


16.  Judgment  where  no  Judgment  entered  at  Trial 

bg  Jury. 

In  the  High  Court  of  Justice.  R.8.C.  April, 

Division.  18     .    No.       ^^' 

Between 

Plaintifi; 
and 

Defendant. 
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•5*t«of  *The  day  of  ,18     . 

Order  of  , 

Court.  This  action  having  on  the  18      ,  been 

tried  before 

and  a  jnry  of  the  of  and 

the  jurj  having  found 

and  the  not  having  thought  fit 

to  order  anj  judgment  to  be  entered, 

Now  on  motion  before  the  Court  for  judgment  on  behalf  of  the 

,  the  Court  having 

It  is  this  day  adjudged  that  the 
recover  against  the  the  sum 

of  I,  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £,,  as 

appears  by  a  Master's  certificate  dated  the  day  of 

18    . 

Judgment  entered  the  day  of  18    . 


1  ?.  Judgment  after  Motion  on  leave  reserved. 
K.S.C.  April,  In  the  High  Court  of  Justice. 

1880 

Division.  18    .        No. 


Between 

and 


Plaintiff, 
Defendant. 


*The  day  of  18    . 

This  action  having  on  the  18    ,  been  tried 

before 

and  a  jury  of  the  of  , 

aud  the  jury  having  found  i 

and  having  ordered  that 

judgment  be  entered  for  > 

subject  to  leave  to  the  to  move  to  set  aside 

the  judgment 

Now  on  motion  before  the  Court  for  judgment  on  behalf  of  the 

,  the  Court  having 

t"  do  stand" 

or  "be  set      It  is  this  day  adjudged  that  the  said  judgmentt 
aside  and 
that  the 

recover      The  above  costs  have  been  taxed  and  allowed  at  ^  ^ 

**the  sum  appears  by  a  Master's  certificate  dated  the  day  of 
of  £     and      ]  g 

costs  tobe  _\  ..-I,  1.  ^ 

taxed."  Judgment  entered  the  day  of  IS    . 
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18.  Judgment  on  Motion  after  Trial  of  Issue. 
In  the  High  Court  of  Justice.  R-S.C  April, 

Division.  18    .     No. 

Between 

Plaintifl^ 
and 

Defendant. 
♦The  day  of  18  l^^of 

fThe  of  fact  arising  in  this  action  bj  the  court, 

order  dated  the  day  of  ordered  to  he  tried  f^'issaes"  or 

before  having  on  the  day  of  "  ^"*""**°'" 

been  tried  before  ,  and  the 

having  found  ,  Now  on  motion 

before  the  Court  for  judgment  on  behalf  of  the  , 

the  Court  having 

It  is  this  day  adjudged  that  the  recover 

against  the  the  sum  of  2., 

and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  I.,  as 

appears  by  a  Master's  certificate  dated  the  day  of  , 

18     . 

Judgment  entered  the  day  of  18    . 


Between 

Division. 

and 

JThe 

day  of 

19.  Judgment  on  Motion  generally. 

In  the  High  Court  of  Justice.  KS.c.  April, 

iQ  XT  1880. 

18    .     No. 

Plaintiff, 

Defendant. 

18     .  X  Date  of 

Order  of 
This  action  having  on  the  day  of  18      Court. 

come  on  before  the  Court  on  motion  for  judgment  on  behalf  of  the 

,  and  the  Court  after  hearing  counsel 

for  the 

ha  vine  ordered  that§  §  As  in  Order 

®  of  Court. 

It  is  this  day  adjudged  that  the  recover, 

against  the  the  sum  of  I.  and  costs 

to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  /.,  as 

appears  by  a  Master's  certificate  dated  the  day  of  , 

18     . 

Judgment  entered  the  day  of  ,  18    . 
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Forms  of  Pilbcipe. 

1.  Fieri  facias, 

1876.    B.  No. 
In  the  High  Court  of  Justice, 

DiYision. 
Between  A.  B.,  Plaintifi^ 

and 
C.  D.  and  others,  Defendants. 
Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  of  to 

levj  against  C.  D.  thesnmof  2.  and 

interest  thereon  at  the  rate  of  l.  per  centum  per  annum 

from  the  day  of  [and  I,  costs] 

to  Judgment  [or 

order]  dated  •  day  of 

[Taxing  master's  certificate,  dated  day  of  .] 

X.  Y.,  Solicitor  for  {jparty  on  whose 
hehalf  writ  is  to  issue]. 


2.  Elegit 


187    .    B.  No. 


In  the  High  Court  of  Justice, 

Division. 
Between  A.  B.,  Plaintiff, 

and 
C.  D.  and  others,  Defendants. 
Seal  a  writ  of  elegit  directed  to  the  sheriff  of 

against  of  in  the  county  of 

for  not  paying  to  A.  B.  the  sum  of  /., 

together  with  interest  thereon,  from  the  day  of 

[and  the  sum  of  {.  for  costs,]  with  interest  thereon 

at  the  rate  of  AX.  per  centum  per  annum. 

Judgment  [or  order]  dated  day  of  18     . 

[Taxing  master's  certificate,  dated  day  of  18     .J 

X.  Y. 
Solicitor  for 
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8.    Yendili4mi  Exponas. 

187  .    Bi  J^o. 
In  the  High  Court  of  Justice, 
Division. 
Between  A.  B,,  Plaintiflf, 
and 
C.  D.  and  others,  Defendants. 

Seal  a  writ  of  -venditioni  exponaa  directed  to  the  sherifif  of 

to  sell  the  goods  and  of  C.  D.  taken  under  a 

writ  of  fieri  facias  in  this  action  tested  day  of 

X.  Y., 
Solicitor  for 


4.  Fieri  Facias  de  Bonis  Fcclesiastieis, 

> 

187  .    B.  No. 
In  the  High  Court  of  Juatioe, 

Division. 
Between  A.  B.,  Plaintiff; 
and 
C.  D.  Defendants. 

Seal  a  writ  of  fieri  facias  de  bonis  ecclesiasticis  directed  to  the 
bishop  [or  archbishop,  as  the  cage  may  he]  of  to 

levy  against  C.  D.  the  sum  of  I. 

Judgment  [or  order]  dated  day  of 

[Taxing  Master's  certificate,,  dated  '  day  of  ] 

X.  J., 

Solicitor  for 


5.  Sequestrari  Facias  de  Bonis  Ecclesiasticis, 

187  .     B.  No. 
In  the  High  Court  of  Justice, 

Division. 
Between  A.  B.,  Plaintiff;    • 
and 
C,  D.  and  others,  Defendants. 

Seal  a  writ  of  sequestrari  facias  directed  to  tHe  Lord  Bishop 
of  against  C.  D.  fbr  not  paying  to 

A.  B.  tbe^som  of  I, 
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6.  Writ  of  Sequestration, 

In  the  High  Court  of  Justice,  187  .     6.  No. 

Diyision. 
Between  A.  B.,  Plainti£( 

and 
C.  D.  and  others,  Defendants. 

Seal  a  writ  of  sequestration  against  C.  D.  for  not 

at  the  suit  of  A.  B.  directed  to  namet  of 
Oommistioners.l 

Order  dated  day  of 


7.  Writ  of  Possession, 

In  the  High  Coart  of  Justice,  187  .    B.  No. 

Diyision. 
Between  A.  B.,  Plainti£f, 
and 
C.  D.  and  others,  Defendants. 

Seal  a  writ  of  possession  directed  to  the  sheriff  of  to 

deliver  possession  to  A.  B.  of 

Judgment  dated  day  of 


8.   Writ  of  Delivery, 

In  the  High  Court  of  Justice,  187  .    B.  No. 

Diyision. 
Between  A.  B.  Plainti£^ 
'  and 
C.  D.  and  others,  Defendants. 

Seal  a  writ  of  deliyery  directed  to  the  sheriff  of  to 

make  deliyery  to  A.  B.  of 


9.  Writ  of  Attachment, 

In  the  High  Court  of  Justice.  187    .    K  No. 

Diyision 
Between  A.  B.  Plaintiff, 

and 
C.  D.  and  others,  Defendants. 
Seal  in  pursuance  of  order  dated  day  of 

an  attachment  directed  to  the  sheriff  of  against  C.  D. 

for  not  deliyering  to  A.  B. 
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18     .  No.       B.S.C.  April, 
1880. 

Plaiiiti£^ 


10.  Distringas  against  Bx- Sheriff', 

In  the  High  Court  of  Justice.  „ 

DiyisioD. 
Between 

and 

Defendant. 
Seal  a  writ  of  distringas  nnper  vicecomitem  qnod  venditioni 
exponat,  directed  to  the  sheriff  of  ,  to  sell  the 

goods  and  of 

,  taken  under  a  writ  of  fieri  facias  in  this 
action  tested  the  daj  of  18    . 

Dated  the  day  of  18    • 

(Signed) 
(Address) 

Solicitor  for  the 


11.  Inquiry, 


In  the  High  Court  of  Justice. 

18     .  No.       B.S.C.  AprU, 

Division. 

1880. 

Between 

Plaintiff 

and 

Defendant. 

Seal  a  writ  of  inqmry  directed  to  the  sheriff  of 

to 

assess  the  damages  in  this  action. 

Judgment  dated 

Dated  the                  day  of 

18     . 

(Signed) 

(Address) 

Solicitor  for  the 

12.   Certiorari. 

In  the  High  Court  of  Justice. 

18     .  No.      B.8.C.  April, 

Division. 

1880. 

Between 

Plaintifi, 

and 

■ 

Defendant. 

Seal  in  pursuance  of  order  dated 

a  writ 

of  certiorari  directed  to 

Dated  the               day  of 

18    . 

(Signed) 

• 

(Address) 

Solicitor  for  the 
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IS.  PrdkUntim. 


B^c.  April.  In  the  High  Court  of  Jn^oe. 

Division. 
In  the  mutter  of  a  certain 
the  Court, 
Between 


18    .  No. 
now  depending  in 
Plaintiff; 


and 


D^endantu 
Seal  a  writ  of  prohibition  directed  to  the  Judge  of  the  above- 
named  Court  and  to  the  above^am^  plaintiff  to  prohibit  them 
from  further  proceeding  in  the  said 

18 
Dated  the  day  of  18    . 

(Signed) 
(AddreM) 

Solicitor  for  the 


14.  Mandamus. 


B.S.c.  Apri],  In  the  High  Court  of  Justice. 
^^-  *  Division. 

Between 


and 


Seal  in  pursuance  of  order  dated 
of  mandamus  directed  to 
manding  'to 

returnable 
Dated  the  day  of 

(Signed) 
(Address) 

Solicitor  for  the 


18    .  Ko. 

Plaintiff, 

Defendant. 

a  writ 
com- 


18 


B.S.C.  April,  In  the  High  Court  of  Jufitioe: 

Division. 
Between 


15.  Habeas  Corpus  ad  Testificandum, 

18     .    No. 


Pkinti£( 


and 


Defendant 
Se»l  in  pursuance  of  order  dated 
a  writ  of  habeas  corpus  ad  testificandum  directed  to  the 
to  biing  before 

Dated  the  day  of  18 

(Signed) 
(Addf^s), 

Solicitor  for  the 
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16.   Commission  to  examine  Witnesses, 


In  the  High  Court  of  Justice. 

Division. 
Between 


18     .     No.       RS.C.  April, 
1880. 


PlaintiflF, 


and 


Defendant. 
Seal  in  pursnanoe  of  order  dated  a  writ 

in  the   nature  of  a  mandamus  or  commission  to  examine  wit- 
nesses directed  to 

Dated  the  day  of  18     . 

(Signed) 
(Address) 

Solicitor  for  the 


1 7 .   Commission  of  Partition, 

In  the  High  Court  of  Justice. 

18    .    No.      R.S.C.  April 

Division. 

looV. 

Between 

Plaintiff, 

and 

Defendant. 

Seal  in  pursuance  of  order  dated 

a  com- 

mission  of  partition  directed  to 

Returnable 

Dated  the                  day  of 

18    . 

(Signed) 

(Address) 

Solicitor  for  the 

18.  Amended  Summons. 


In  the  High  Court  of  Justice. 

Division. 
Between 


and 


Amend  in  pursuance  of  order  [or  fiat]  dated 
writ  of  summons  in  this  action  by* 

Dated  the  day  of 

(Signed) 
(Address) 

Solicitor  for  the 

C  C 


18    .    No. 

B.S.C.  April, 
1880. 

PLdntif^ 

Defendant. 

the 

1 

18     . 

•  Set  out 
amendments 
'  when 
required. 
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10.  Renewed  Summons. 


KAC.  April,  In  the  High  Conrt  of  JoBtice. 

1880.  _^,    ,  • 

Division. 
Between 


and 


18    .    Ko. 
Plaintiff 


Defendant. 
Seal  in  ponnance  of  order  dated  a  renewed 

writ  of  Boxnmons  in  this  action,  indorsed  ai  £aUowiB : 

Dated  the  day  of  18     . 

(Signed) 
(Address) 

Solicitor  for  the 


20.  Subpoena. 

.8.0.  April,      In  the  High  Conrt  of  Justice. 

18    .    No. 

^-                                         Division. 

Between 

Pkintiff, 

and 

Defendant. 

Seal  writ  of  subpoena 

on  behalf  of  the 

directed  to 

returnable 

Dated  the            day  of 

18    . 

(Signed) 

(Address) 

Solicitor  for  the 

B.S.C.  April, 

1880. 


*  If  this  ad- 
dress be  be- 
youd  three 
miles  from 
the  Boyal 
Courts  of 
Justice,  an 
address  for 
seryice 
within  three 
miles  thereof 
must  be 
given. 


21.  JEntry  of  Appearance. 
In  the  High  Court  of  Justice. 
DiYision. 
Between 

and 

Enter  an  appearance  for 

in  this  action 
Dated  the  day  of 

(Signed) 
of* 
Agent  for 
of 
The  said  defendant  require 

of  claim  to  be  delivered. 


18    .    No. 

Plaintiff, 

Defendant. 

,18     . 


a  statement 
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^.  M^bry  oj  Appearance  limitmg  Jhfmoe. 

In  the  High  Court  of  Justice.  18     .    No. 

Division. 
Between  Plaintiff. 

and 

Defendant. 
Enter  an  appearance  for  the  defendant  in 

this  action.    The  said  defendant  limits  his  defence  to  part  ^y 
of  the  property  mentioned  in  the  writ  of  summons,  namely,  to 
The  address  of  is 

Dated  the  day  of  18    . 

(Signed) 
of* 
Agent  for 
of 
The  said  defendant  require 

of  claim  to  he  deliyered. 


B.S.C.  April, 
1880. 


No. 


23.  Untry  of  Appearaneey  Order  L.,  Rule  4. 

In  the  High  Court  of  Justice.  18 

Division. 
Between  Plaintiff, 

and 

Defendant. 
£Inter  an  appearance  for  who  has 

been  served  with  an  order  dated  the  day  of 

to  carry  on  and  prosecute  the  proceedings  in  this  action. 
Dated  the  day  of  18 

(Signed) 
of* 
Agent  for 
of 


*  If  this 
address  be 
beroDd  three 
mues  from 
theBoyal 
a  statement  Coarts  of 
Jastice,  an 
address  for 
service 
within  three 
miles  thereof 
must  be 
given. 


B.8.C.  April, 
1880. 


24.  Entry  of  Appearance^  Order  XVI.,  Rule  18. 


♦If  this 
address  be 
beyond  thre^ 
miles  from 
the  Royal 
Coarts  of 
Justice,  an 
address  for 
service 
within  three 
miles  thereof 
must  be 
given. 


In  the  High  Court  of  Justice. 

Division. 
Between 


18     .     No,       R.8.C.  April, 
1880. 


Plaintifl^ 


and 


Knter  an  appearance  tor 
notice  issued  in  this  action  on  the 

cc2 


Defendant. 

to  the 


day  of 
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*  If  this 
address  be 
beTond  three 
miles  from 
the  Royal 
Courts  of 
Justice,  an 
address  for 
service 
within  tliree 


18     by  the  defendant 
the  Supreme  Court,  Order  XVI.,  Rnlo  18. 
Pated  the  day  of 

(Signed) 
of* 
Agent  for 
of 


under  th^  Rules  of 


18    . 


The  said  defendant 
ment  of  claim  to  be  delivered. 


require 


a  state- 


must  be 

^^*"'                     26.  Entry  of  Appearance  to  Counter-Claim, 

K,8.C.  April,  In  the  High  Court  of  Justice.  * 

18    .     No. 

^^-                                          Division. 

Between 

Plaintifl^ 

and 

Defendant. 

Enter  an  appearance  for 

to  the 

counter-claim  of  the  above-named  defendant 

in  this  action. 

*  If  this                                      Dated  the               day  of 

18    . 

address  be                                               foi,^^A\ 
beyond  three                                           (Signed) 

miles  from                                                     of^ 

the  Boyal 

Courts  of                                          Agent  for 

Justice,  an                                                       e 
address  for                                                   "' 

service 

within  three 

miles  thereof 

™«8t  be                             26.  Entry  of  Action  for  Trial, 

R.8.C.  April,  In  the  High  Court  of  Justice. 

18     .    Na 

^^'                                         Division. 

Between 

PlaintifiF, 

and 

Defendant. 

Enter  this  action  for  trial. 

Dated  the                   day  of 

18    . 

(Signed) 

(Address) 

27.  Entry  of  Appeal. 


B.S.C.  April,  In  the  High  Court  of  Justice. 
^^-  Division. 

Between 


and 


18    .    No. 

PlaintifiF 

Defendant. 
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Enter  this  appeal  from  the  order  \pr  jadgment]  of 
in  this  action,  dated  the  day  of 

18    . 

Dated  the  day  of 

(Signed) 
(Address) 


18    . 


28.  Eniry  of  Demurrer  for 

Argument, 

In  the  High  Court  of  Justice. 

Division. 

18    .        No. 

B.S.C.  April, 
>  1880. 

Between 

Plaintiff, 

and 

Defendant. 

Enter  for  argument  the  demurrer  of 

to  the 

in  this  action. 

.  Dated  the                    day  of 

18 

(Signed) 
(Address) 

'generally. 

29,  Entry  for  Argument  i 

In  the  High  Court  of  Justice. 

Division. 

18    .       No. 

B.S.C.  AprU, 
1880. 

Between 

and 

Plaintifi^ 

Set  down  for  argument  the 

Dated  the                          day  of 

Defendant. 
,  18    . 

(Signed) 
(Address) 

30.  Entry  of  Special  Case, 

In  the  High  Court  of  Justice.  18 

Division. 


No.      R.S.C.  April, 
1880. 


Between 


Set  down  the 
18    ,  of  Mr. 

Dated  the 


Plaintiff 


and 


Defendant, 
dated  the  day  of 

the  referee  in  this 

for  hearing  as  a  special  case. 

day  of  18    . 

(Signed) 

(Address) 
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81.  Memartmdmn  of  Service  of  Notiee  of  Judgment, 

18    .    No. 


*•  ^:  ^'^^     ^^  *1»6  High  Court  of  Justice. 
April,  1880.  ^  ti-  •  • 


BetweeD 


Plaintiff, 


and 


Defendant 
Enter  memorandum  of  serriee  of  notice  of  judgment  made  in 
this  action,  and  dated  the  day  of  t  18     , 

on  the  under-mentioned  persons,  viz. : — 


Ntme  of  Party  Mrred. 

Date  of  Sendee. 

Dated  the 


day  of 

(Si|t>ie«l) 
(Address) 


,18 


82.  Search. 


B.S.C.  April,  In  the  High  Court  of  Justice. 

Division. 


18 


V, 


Search  for 
Dated  the 


day  of  ,  18 

(Signed) 
(Address) 

Agent  for 

Solicitor  for 


No. 


(891) 


APPENDIX  (F). 


FoEMS  OP  Writs. 

1.  Writ  of  Fieri  Fticias, 

187    .    B.  No. 
In  the  High  Court  of  Justice, 

Division. 
Between  A.  B.,  Plaintifi^ 

and 
C  D.  and  others,  Defendants. 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  the  sheriflF  of  greeting. 

We  command  jou  that  of  the  goods  and  chattels  of  CD.  in 
your  bailiwick  you  cause  to  be  made  the  sum  of  Z., 

and  also  interest  thereon  at  the  rate  of  Z.  per 

centum  per  annum  from  the  day  of  *  which  said 

sum  of  money  and  interest  were  lately  before  us  in  our  High 
Court  of  Justice  in  a  certain  action  \or  certain  actions^  <u  the  ewe 
may  be]  wherein  A.  B.  is  plaintiff  and  0.  D.  and  others  are  defen- 
dants [or  in  a  certain  matter  there  depending,  intituled  "  In  the 
matter  of  E.  F.'*  €U  the  case  may  be]  by  a  judgment  [or  order,  aa  the 
case  may^  be]  of  our  said  Court,  bearing  date  the  day  of 

adjudged  [or  ordered,  aa  the  case  may  be]  to  be  paid  by  the 
said  C.  D.  to  A.  B.,  together  with  certain  costs  in  the  said  judgment 
[or  order,  as  the  case  may  be]  mentioned,  and  which  costs  have  been 
taxed  and  allowed  by  one  of  the  taxing  masters  of  our  said  Court  at 
the  sum  of  L  as  appears  by  the  certificate  of  the  said  taxing 

master,  dated  the  day  of  .    And  that  of  the  goods 

and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to 
be  made  the  said  sum  of  2.  [costs]  together  with  interest 

tiiereon  at  the  rate  of  4Z.  per  centum  per  annum  from  the 
day  of  fand  that  you  have  that  money  and  interest  before 

*  Dav  of  tlie  jadgment  or  order,  or  day  on  which  money  directed  to  be  paid, 
or  day  nrom  whioh  interest  is  directed  by  the  order  to  run,  as  the  ease  may  be. 

f  The  date  of  the  certificate  of  taxation.  The  writ  tnu$t  be  so  moulded  as 
to  follow  the  snbstance  of  the  judgment  or  order.  Before  the  Judicature 
Acts,  interest  cm  a  Judgment  for  costs  would  have  run  from  the  date  of  the 
incipitur:  this  form  has  had  the  effect  of  making  an  alteration  in  the  date. 
(Schroder  t.  Cleugh,  46  L.  J.  385.) 
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us  in  oar  said  Court  immediatelj  after  the  execution  hereof  to  be 
paid  to  the  said  A.  B.  in  pursuance  of  the  said  judgment  [or  order, 
as  the  ease  may  hel.  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  in  our  said  Court  immediatelj  alter 
the  execution  thereof.  And  have  there  then  this  writ. 
Witness,  &c. 


la.  Fieri  Facias  on  Order  for  Costs, 

R.8.C.  April,  In  the  High  Court  of  Justice.  18    .        No. 

Division. 
Between 

Plaintiff, 
and 

Defendant 
VicjTOBiA,  hy  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff 
of  greeting :  We  command  you,  that  of  the 

goods  and  chattels  of 

in  your  hailiwick  you  cause  to  he  made  the  sum  of 

for  certain  costs  which  hy  an  order  of  our  High  Court  of  Justice, 
dated  the  day  of  18 

were  ordered  to  he  paid  hy  the  said 

to 

and  which  have  heen  taxed  and  allowed  at  the  said  sum,  and 
interest  on  the  said  sum  at  the  rate  of  42.  per  centum  per  annum 
from  the  day  of  18    ,  and  that  you  have 

the  said  sum  and  interest  before  us  in  our  said  Court,  immedi- 
ately after  the  execution  hereof,  to  he  rendered  to  the  said 

And  in  what  maimer  you  shall  have  executed  this  our  writ  make 
appear  to  us  immediately  after  the  execution  hereof.  And  have 
there  then  this  writ. 

Witness,  Hugh  MacCalmont,  Eabl  Caibms,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  18    . 

Levy  I.  and  I,  for  costs  of  execution,  &c,  and  also 

interest  on  I,  at  42.  per  centum  per  annum  from  the 

day  of  18    ,  until  payment ;  besides  sheriff's 

poundage,  officers'  fees,  costs  of  levying,  and  all  other  legal  inci- 
dental expenses. 
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This  writ  was  issued  bj 
of 

agent  for  of 

solicitor    for  tbe 

The  is  a  and  resides 

at 

in  your  bailiwick. 


2.  Writ  of  ElegU. 

187    .    B.  Ko. 
In  the  High  Court  of  Justice, 

DivisioD. 
Between  A.  B.,  Plaintiff, 

and 
C.  D.  and  others,  Defendants. 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  the  sheriff  of  greeting. 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certain 
action  \pr  certain  actions,  <u  the  eate  may  be]  there  depending, 
wherein  A.  B.  is  plaintiff  and  C.  D.  and  others  are  defendants 
[or  in  a  certain  matter  there  depending,  intituled  "  In  the  mat- 
of  £.  F."  as  the  case  may  be]  by  a  judgment  [or  order,  as  the 
case  may  be]  of  our  said  Court  made  in  the  said  action  [or  mat- 
ter, as  the  case  may  be\  and  bearing  date  the  day  of 

,  it  was  adjudged  [or  ordered,  (u  the  ctue  may  be]  that 
C.  D.  should  pay  unto  A.  B.  the  sum  of  2.,  together  with 

interest  thereon  after  the  rate  of  I,  per  centum  per  annum 

firom  the  day  of  ,  together  also  with  certain 

costs  as  in  the  said  judgment  [or  order,  as  the  case  may  be]  men- 
tioned, and  which  costs  ha?e  been  taxed  and  allowed  by 
one  of  the  taxing  masters  of  our  said  Court,  at  the  sum  of  I. 

as  appears  by  the  certificate  of  the  said  taxing  master,  dated 
the  day  of  .    And  afterwards  the  said 

A.  B.  came  into  our  said  Court,  and  according  to  the  statute  in 
such  case  made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and  here- 
ditaments of  copyhold  or  customary  tenure,  in  your  bailiwick  as 
the  said  C.  D.,  or  any  one  in  trust  for  him,  was  seised  or 
possessed  of  on  the  day  of  in  the  year  of  our 

Lord  *  or  at  any  time  afterwards,  or  over  which  the 

said  C.  D.  on  the  said  day  of  ,  or  at  any  time 

afterwards  had  any  disposing  power  which  he  might  without  the 

*  The  day  on  which  the  Jadgment  or  order  was  made. 
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assent  of  any  otiier  person  exercise  for  his  own  benefit,  to  hold  to 
him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  natore  and  tenure 
thereof  to  him  and  to  his  assigns,  until  the  said  two  several  sums 
of  I.  and  l.f  together  with  interest  upon  the  said 

sum  of  l.f  at  the  rate  of  I.  per  centum  per  annum 

from  the  said  day  of  and  on  the  said  sum  of 

I.  (costs)  at  the  rate  of  4Z.  per  centum  per  annum  iirom 
the  day  of  shall  have  been  levied.    Therefore 

we  command  you  that  without  delay  you  cause  to  be  delivered  to 
the  said  A.  B.  by  a  reasonable  price  and  extent  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  ao(f 
beasts  of  the  plough,  and  also  all  such  lands  and  tenements, 
rectories,  tithes,  rents,,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick 
as  the  said  C.  D.,  or  any  person  or  persons  iii  trust  for  him  was 
or  were  seised  or  possessed  of  on  the  said  day  of  * 

or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the 
said  day  of  *    or  at  any  time  afterwards  had 

any  disposing  power  which  he  might  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods 
and  chattels  to  the  said  A.  B.,  as  his  proper  goods  and  chattels, 
and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature  aod 
tenure  thereof,  to  him  and  to  his  assigns  tmtil  the  said  two 
several  sums  of  I.  and  ?.,  together  with  interest 

as  aforesaid,  shall  have  been  levied.  And  in  what  manner  jon 
'  shall  have  executed'  this  our  writ  make  appear  to  us  in  our  Conrt 
aforesaid,  immediately  after  the  execution  thereof,  under  your 
seals,  and  the  seals  of  those  by  whose  oath  you  shall  make  the 
said  extent  and  appraisement.  And  have  there  then  this  writ. 
Witness  ourselves  at  Westminster,  &c. 


8.  Writ  of  Venditioni  Exponas, 

1875.    B.  No. 
In  the  High  Court  of  Justice, 

Division. 

Between  A.  R,  Plaintiff; 
and 
C.  D.  and  others,  Defendants. 
VicTOBiA,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 


•    T 


The  daj  on  which  the  decree  or  order  was  made. 


I 
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To  the  flfaeriff  of  greeting. 

Whereas  bj  our  ^rrit  we  latelj  commaiided  7011  that  of  the 
goods  and  ohattels  of  C,  D.  [Aere  recite  die  fieri  facias  to  the 
endy.    And  on  the  day  of  yon  returned  to  ns 

in  the  Division  of  onr  High  Court  of  Justice  afore- 

said, that  bj  virtue  of  the  said  writ  to  you  directed  you  had  taken 
goods  and  chattels  of  the  said  CD;  to  the  valtie  of  the  money 
and  interest  aforesaid,  which  said  goods  and  chattels  remained  in 
your  hands  unsold  for  want  d  buyers.  Therefore  we,  being 
desirous  that  the  said  A.  B.  should  be  satisfied  his  money  and 
interest  aforesaid,  command  you  that  you  expose  to  sale  and 
sell,  or  cause  to  be  sold,  the  goods  and  chattels  of  the  said  C.  D., 
by  you  in  form  aforesaid  taken,  and  every  part  thereof  for  the 
best  price  that  can  be  gotten  for  the  same,  and  have  the  money 
arising  from  such  sale  before  us  in  our  said  Court  of  Justice  im- 
mediately after  the  execution  hereof,  to  be  paid  to  the  said  A.  B. 
And  have  there  then  this  writ. 

Witness  ourself  at  Westminster,  the  day  of  , 

in  the  year  of  our  reign. 


4.  'Writ  of  Fieri  facias  de  Bonis  Ecclesiastioia. 

1875.    B.  No. 
In  the  High  Court  of  Justice. 

Division. 
Between  A.  B.,  Plaintiff, 

and 

C.  D.  and  others,  Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  * 

Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To  the  Right 

Reverend    Father  in  God  [John]  by  Divine  permission   Lord 

Bishop  of  greeting :  We  command  you,  that  of  the 

ecclesiastical  goods  of  C.  D.,  clerk  in  your  diocese,  you  cause  to 

be  made  ^,  which  lately  before  us  in  oar  High  Court  of 

Justice  in  a  certain  action  \or  certain  actions,  as  thecemmay  he\ 

wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant  [or  in  a  certain 

matter  there  depending,  intituled  "  In  the  matter  of  E.  F.'*  as  the 

ease  may  he\,  by  a  judgment  \or  order,  aeihe  eaee  may  he]  of  our 

said  Court  bearing  date  the  day  oi  ,  was 

actjndged  [or  ordered,  au  the  case  may  ^e]  to  be  paid  by  the  said 

C.  D.  to  the  said  A.  B.,  together  with  interest  on  the  said  sum  of 

at  the  rate  of  U  per  centum  per  annum,  from 

the  day  of  ,  and  have  that  money,  together  with 

such  interest  as  aforesaid;  before  us  in  our  said  Court  immediately 

after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.,  for 

that  our  sheriff  of  returned  to  us  in  our  said  Court 

00  [or  "  at  a  day  now  past"]  that  the  said  C.  D. 
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had  not  any  goods  or  chattels  or  any  lay  fee  in  his  bailiwick 
whereof  he  conid  cause  to  be  made  the  said  L  and 

interest  aforesaid  or  any  part. thereof,  and  that  the  said  C.  D.  wm 
a  beneficed  derk  (to  wit)  rector  of  rectory  [or  vicar  of  the  vicar- 
age] and  parish  church  of  in  the  said  sheiifPs 
county,  and  wfthin  yonr  diocese  [as  in  the  retuml^  and  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  m 
in  the  said  Court  immediately  after  the  execution  hereof,  and  have 
you  there  then  this  writ.  Witness  ourself  at  Westminster,  the 
day  of                  ,  in  the  year  of  our  Lord 


5.  Writ  of  Fieri  Facias  to  the  Archbishop  de  Bonis 
Fcclesiasticis  during  the  vacancy  of  a  Bishop*  s  See, 

ViCTOBiA  [&c.  as  in  the  preceding  form] :  To  the  Bi^t 
Keverend  Father  in  Qod  [John]  by  Divine  Providence  Lord 
Archbishop  of  Canterbury,  Primate  of  all  England  and  Metro- 
politan, greeting:  We  command  you,  that  of  the  ecclesiastical 
goods  of  C.  D^  clerk  in  the  diocese  of  which  is  within 

the  province  of  Canterbury,  as  ordinary  of  that  church,  the  efos- 
copal  see  of  now  being  vacant,  you  cause  to  be  made 

[&G.y  conclude  as  in  the  preceding  form]. 


6.  Writ  of  Seguestrari  Facias  de  Bonis  IJeclesiastieis. 

1876.     B.  No. 
In  the  High  Court  of  Justice. 

Division. 
Between  A.  B.,  Pbintif^ 

and 
C.  D.  and  others.  Defendants. 
ViOTOBiA,  by  the  grace  of  Qod  of  the  United  Eangdom  of  Great 
Britain  and  L^land  Queen,  Defender  of  the  Faith  :  To  the  Bi^t 
Reverend  Father  in  Grod  [John]  by  Divine  permission  Lord  Bishop 
of  greeting :  Whereas  we  lately  commanded  our  sheriff 

of  that  he  should  omit  not  by  reason  of  any  liberty  of 

his  county,  but  that  he  should  enter  the  same,  and  cause  [to  be 
m&def  if  after  the  return  to  a  Jieri  facias,  or  delivered,  if  after  the 
return  to  an  elegit ^  &c.,  and  in  either  case  recite  the  former  writ]. 
And  whereupon  our  said  sheriff  of  on  [or 

"  at  a  day  past*']  returned  to  us  in  the  Division  of  our 

said  Court  of  Justice,  that  the  said  C.  D.  was  a  beneficed  clerk ; 
that  is  to  say,  rector  of  the  rectory  [or  vicar  of  the  vicarage]  and 
parish  church  of  in  the  county  of  ,  and 

within  your  diooese,  and  that  he  had  not  any  goods  or  chattels,  or 
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any  lay  fee  in  bis  bailiwick  [here  foUow  the  words  of  the  sheriff^s 
return].  Therefore,  we  command  yon  that  yon  enter  into  the 
said  rectory  [or  vicarage]  and  parish  church  of  ,  and 

take  and  sequester  the  same  into  your  possession,  and  that  you 
hold  the  same  in  your  possession  until  you  shall  haye  levied  the 
said  I.  and  interest  aforesaid,  of  the  rents,  tithes,  rent- 

charges  in  lieu  of  tithes,  oblations,  obventions,  fruits,  issues,  and 
profits  thereof,  and  other  ecclesiastical  goods  in  your  diocese  of 
and  belonging  to  the  said  rectory  [or  vicarage]  and  parish  church 
of  and  to  the  said  C.  D.  as  rector  [or  vicar]  thereof  to 

be  rendered  to  the  said  A.  B.,  and  what  you  shall  do  therein  make 
appear  to  us  in  our  said  Court  immediately  after  the  execution 
hereof,  and  have  you  there  then  this  writ.  Witness  ourself  at 
Westminster,  the  day  of  in  the  year  of  our 

Lord 


7.  Writ  of  Possession, 

187    .    B.  No. 
In  the  High  Court  of  Justice, 

Division. 

Between  A.  B.,  Plaintiff, 

and 

C.  D.  and  others.  Defendants. 

VicrroRiA,  to  the  sheriff  of  greeting  : 

Whereas  lately  in  our  High  Court  of  Justice,  by  a  judgment  of 

the  Division  of  the  same  Court  [A.  B.  recovered]  or 

[E.  F.  was  ordered  to  deliver  to  A.  B.]  possession  of  all  that 

with  the  appurtenances  in  your  baiUwick: 

Therefore,  we  command  yon  that  you  omit  not  by  reason  of  any 

liberty  of  your  county,  but  that  you  enter  the  same,  and  without 

delay  you  cause  the  said  A«  B.  to  have  possession  of  the  said 

land  and  premises  with  the  appurtenances.    And  in  what  manner 

yoQ  have  executed  this  Our  writ  make  appear  to  the  Judges  of  the 

Division  of  our  High  Court  of  Justice  immediately 

after  the  execution  hereof,  and  have  you  there  then  this  writ. 

Witness,  &c. 


8.  Writ  of  Delivery, 

187    .    B.  No. 
In  the  High  Comt  of  Justice, 

Division. 

Between  A.  B.,  Flainti£^ 
and 
C.  D.  and  others.  Defendants. 
ViCTOMA,  by  the  grace  of  Ghxi  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff 
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of  greeting :  We  command  von  tliat  withont  delay 

you  came  tbe  following  chatteU,  that  is  to  saj  [here  enumerate 
the  chatteU  recovered  by  the  judgment  for  the  return  ofujhick 
execution  ha$  been  ordered  to  issue"],  to  be  returned  to  A.  H, 
'which  the  said  A.  B.  lately  in  our  recovered  ag^st 

0.  D.  [or  C.  D.  was  ordered  to  deliver  to  the  said  A.  B.]  in  an 
action  in  the  Division  of  our  said  Court.*    And  we  fiir- 

ther  command  yon,  that  if  the  said  chattels  cannot  be  found  in 
your  bailiwick,  you  distrain  the  said  C.  D.  by  all  his  lands  and 
chattels  in  your  bailiwicki  so  that  aeither  the  said  CD.  nor  any 
one  for  him  do  lay  hands,  on  the  same  until  the  saidO.  D.  render 
to  the  said  A.  B.  the  said  chattels ;  and  in  what  manner  yoa  shall 
have  executed  this  our  writ  make  appear  to  the  Judges  of  the 
Division  of  our  High  Court  of  Justice,  immediately 
after  'the  execution  hereof  and  have  you  there  then  this  writ 
Witness,  &c. 


The  like,  but  instead  of  a  distress  until  the  chattel  is  returned, 
commanding  the  sheriff  to  levy  j^n  defendant's  goods  the 
assessed  value  of  it. 
[Proceed  as  in  the  preceding  form  untU  the  *,  and  then  thus :] 
And  we  further  command  yon,  that  if  the  said  chattels  cannot  be 
found  in  your  bailiwick,  of  the  goods  and  chattels  of  the  said  C.  D. 
in  your  bailiwick,  you  cause  to  be  made  I.  [the  <tssessed 

value  of  the  choitds\  and  in  what  manner  you  shall  have  executed 
this  our  writ  mt^e  appear  to  the  Judges  of  the  Divimn 

of  our  High  Court  of  Jui^ice  at  Westminster,  imme<HAtely  after 
the  execution  hereof,  and  havie  you  there  then  this  writ.  Wit- 
ness, &c. 


9.  Wrii  of  AUaohmmU 

187    .    B.  No. 
In  the  High  Court  ef  Justice, 
Division. 
Betweisn  A,  B.,  Plaintil^ 

and 
C.  D.  and  ethers,  Defendants. 
Victoria,  &c.,  to  the  sheriff  of  greeting:  We 

command  you  to  attach  C.  D.,  so  as  to  have  him  before  us  in 
the  Division  of  our  High  Court  of  Justice  wheresoeiver 

the  said  Court  shall  then  be,  there  to  answer  to  u^,  as  well  tonch- 
ing  a  contempt  which  he  it  is  alleged  hath  committed  against  us,  as 
also  such  other  matters  as  shall  be  then  and  there  laid  to  his 
charge,  and  farther  to  perform  and  abide  such  order  as  our  said 
Court  shall  make  in  this  behalf,  and  hereof  fail  not,  and  briog  this 
writ  with  you.    Witness,  &c. 
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10.  Writ  of  Sequestration, 

187    .  B.  No. 
In  the  Higb  Court  of  Justice, 

Division. 
Between  A.  B.,  Plaintiff 
and 
C.  D.,  and  others,  Defendants. 

VlCTOBIA,  &c. 

To  [names  of  not  less  than  four  Commissioners']  greeting. 

"Whereas  lately  in  the  Division  of  our  High  Court 

of  Justice  in  a  certain  action  there  depending,  wherein  A.  B.  is 
pldbtiff,  and  C.  D.  and  others,  are  defendants  [or,  in  a  certain 
matter  then  depending,  intituled  "  In  the  matter  of  E.  F.,''  as  the 
ease  may  he"]  by  a  judgment  [or  order,  as  the  case  may  he"]  of  our 
Baid  Court  made  in  the  said  action  [or  matter],  and  bearing  date 
the  day  of  187    ,  it  was  ordered  that  the  said 

0.  D.  should  [pay  into  court  to  the  credit  of  the  said  action  the 
sum  of  2.,  or  J  as  the  case  may  he\.    Know  ye,  therefore, 

that  we,  in  confidence  of  your  prudence  and  fidelity,  have  given, 
and  by  these  presents  do  give  to  you,  or  any  three  or  two  of  you, 
full  power  and  authority  to  enter  upon  all  the  messuages,  lands, 
tenements,  and  real  estate  whatsoever  of  the  said  C.  D.,  and  to 
collect,  receive,  and  sequester  into  your  hands  not  only  all  the 
rents  and  profits  of  his  said  medsuages,  lands,  tenements  and  real 
estate,  but  also  all  his  goods,  chattels,  and  personal  estates  what- 
soever :  and  therefore  we  conmiand  you,  any  three  or  two  of  you, 
that  you  do  at  certain  proper  and  convenient  days  and  hours,  go 
to  and  enter  upon  all  the  messuages,  lands,  tenements,  and  real 
estates  of  the  said  C.  D.,  and  that  you  do  collect,  take,  and  get 
into  your  hands  not  only  the  rents  and  profits  of  his  said  real 
estate,  but  also  all  his  goods,  chattels,  and  personal  estate,  and 
detain  and  keep  the  same  under  sequestration  in  your  hands  until 
the  said  C.  D.  shall  [pay  into  Court  to  the  credit  of  the  said  action 
the  sum  of  I.  or^  as  the  case  may  &e,]  clear  his  contempt, 

and  our  said  Court  make  other  order  to  the  contrary.    Witness,  &o. 


11.  Delivery  or  Assessed  Value. 
In  the  High  Court  of  Justice.  18    .  No.     ^^-  ^P'"» 

x-k*    •   .  low. 

Division. 
Between  Plaintifl^ 

and 

Defendant. 
"ViCK>BU,  by  the  Grace  of  Qod  of  the  United  Kingdom  of  Great 
J3ritain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff 
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of 

greeting. 
We  command  yon  that  without  delay  you  canse  to  be  returned 

*hftt2?**'***  *^  *^®  following  obattels,  namely  * 

recorered  by 

^or'SStSLn  which  the  said 

of  which        latelyf 
execation  '' 

hasbeen 

?88ue/   ^     "*  *°  action  in  onr  High  Court  of  Justice. 
t"BeooTered      ^^^  we  further  command  yoa,  that  if  the  said  chattels  cannot 
««^°**'d^d  ^  ^^^^^  ^°  your  bailiwick,  then  of  the  goods  and  chattels  of  the 
to  delirer  to  said  in  your  bailiwick  yoa 

the  said.        cause  to  be  made  l.t    And  in  what  manner  you  shall 

aesaed^ne  ^^^®  executed  this  our  writ  make  appear  to  us  in  our  said  Court 

ot  the  immediately  after  the  execution  hereof.     And  have  there  then  this 

chattela.  .  '' 

wnt. 

Witness,  Hugh  MacCalmont,  Earl  Caibns,  Lord  High  Cban- 
cellor  of  Great  Britain,  the  day  of  in  the  year  of 

Our  Lord  One  thousand  eight  hundred  and 

If  the  chattels  cannot  be  found  in  your  bailiwick,  levy  /. 

the  assessed  value  thereof  and  interest  thereon  at  41,  per  centum 
per  annum,  from  the  day  of  18     ,  until  pay- 

ment, besides  sherifi's  poundage,  ofiBcers'  fees,  costs  of  levying,  and 
all  other  legal  incidental  expenses. 

The  writ  was  issued  by 
of 

agent  for 
of 
solicitor  to  the  who  reside    at 

The  defendant  is  a 
and  reside    at 
in  your  bailiwick. 


12.  Distringas  against  Ex'Sheriff'. 

R.  S.  C.         In  the  High  Court  of  Justice. 

^P'***  ^^-  Division.  18    .  No. 

Between  Plaintiff 

and 

Defendant 

Victoria,  by  the  Grace  of  Grod  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff 
of  greeting. 

We  command  you  that  yon  distrain  late 
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sheriff  of  your  coimt;y  aforesaid  by  all  bis  land  and  chattels  in 
your  bailiwick,  so  that  neither  he  nor  anyone  by  him  do  lay 
hands  on  the  same  until  yon  shall  have  another  command  from 
OS  in  that  behalf,  and  that  yon  answer  to  us  for  the  issues  of  the 
same,  so  that  the  said 

expose  for  sale  and  sell  or  cause  to  be  sold  for  the  best  price  that 
can  be  gotten  for  the  same,  those  goods  and  chattels  which  were 
of  in  your  bailiwick,  to  the  value  of  Z.,*  ♦  "the 

the  sum  of  l,  which  lately  before  us  in  ^  "^rt'of." 

our  High  Court  of  Justice  in  a  certain  action  wherein 
plaintiff  and  defendant  ,  by  at  f  "  jndg- 

of  our  said  Court  bearing  date  the  day  of  ,  wasj  J?®?J"  °T 

to  be  paid  by  the  said  to  the  said  ,  ♦«adradffed" 

and  of  the  sum  of  Z.,  the  amount  at  which  the  costs  in  the  or  "ordered." 

saidt  mentioned  have  been  taxed  and  aUowed,  and 

of  interest  on  the  said  sum  of  I,  at  the  rate  of  Al.  per 

centnm  per  annum  from  the  day  of  ,  and  on 

the  said  sum  of  h  at  the  same  rate  from  the  day  of 

.  which  goods  and  chattels  he  lately  took  by  virtue  of 
our  writ,  and  which  remain  in  his  hand  for  want  of  buyers,  as  the 
said  late  sheriff  hath  lately  returned  to  us  in  our  said  Court.  And 
have  the  money  arising  from  such  sale  before  us  in  our  said  Court 
immediately  afler  the  execution  hereof,  to  be  paid  to  the  said 
,  and  have  there  then  this  writ. 

Witness,  Huan  MacCalmont,  Eabl  Caibns,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  in  the  year 
of  Our  Lord  One  thousand  eight  hundred  and 

This  writ  was  issued  by 
of 

agent  for 
of 
solicitor  for  the  who  reside  at 

The  defendant  is  a  and 

resides  at  in  your 

bailiwick. 


13.  Fieri  Facias  on  Judgment  renwved  from  Lcyrd  Mayor^s 

Court, 

In  the  High  Court  of  Justice.  18    .    No.       R.  S.  C. 

Division.  ^P"^  ^^- 

Between 

Plaintiff, 
and 

Defendant. 
VicTORrA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 

D  D 
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*  Debt  and 
oofto. 


tDajof 
removal. 

X  Costs  of 
removal. 


Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  Uie  8heri|f 
of  greeting : 

Whereat  bj  the  judgment  of  the  Mayor's  Ck)urt,  London,  it 
has  been  acyudged  that  the  said  recover, 

against  the  said  the  sum  of* 

And  whereas  this  judgment  has  been  removed  into  our  HigE 
Court  of  Justice,  and  has  become  of  the  same  effect  as  a  judg- 
ment recovered  in  that  court: 

And  whereas  the  costs  attendant  on  the  removal  of  the  said 
judgment  were  on  the  f  day  of  18    . 

taxed  and  allowed  at  % 

Therefore  we  command  you,  that  of  the  goods  and  chattels  of 
the  said 
in  yom*  bailiwick,  you  cause  to  be  made  the  said  sums  of  * 

/.  and  X  2*  ^th  interest  thereon  at  the  rate 

of  4Z.  per  centum  per  4nnum  from  the  said  f  day  of 

18        ,  and  that  you  have  that  money  and  interest 

before  us  in  our  said  Court  immediately  after  the  execution  hereof, 

to  be  rendered  to  the  said 

And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  in  our  said  Court  immediately  after  the  execution 
hereof.    And  have  then  there  this  writ. 

Witness,  Hugh  MaoCalmont,  Eabl  Caibns,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of 
in  the  year  of  Our  Lord  One  thousand  eight  hundred  and 

Levy  l.f  and  I,  for  costs  of  execution,  and 

also  interest  on  I.  at  42.  per  centom  per  annnTn^  from 

the  day  of  18      ,* until  payment;  beside^ 

sheriff's  poundage,  officers'  fees,  costs  of  levying,  and  all  other 
legal  incidental  expenses. 

This  writ  was  issued  by 
of 

agent  for 
of 
solicitor        for  the  said  plaintiff. 

The  defendant  is  a 
at 
in  yoiur  bailiwicL 


and  resides 
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1.  Subpoena  ad  Testificandum  (General  Farm). 

In  the  High  Court  of  Justice.  18    .    No.      April,  1880. 

Diyision. 

Between  Plaintiff, 

and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to*         *  The  names 

of  three 
witnesses 

greeting :  We  command  you  to  attend  before  r*^rt!^ 

at  "** 

on  day  the  day  of  18 

at  the  hour  of  in  the  noon,  and  so  from  day  to 

day  until  the  aboye  cause  is  tried,  to  give  evidence  on  behalf  of  thef  t "  PlaintiflT' 

or  *•  Defen* 
dant." 

Witness.  Hugh  MacCalmont,  Earl  Cairns,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of 
in  the  year  of  Our  Lord  One  thousand  eight  hundred  and 


2.  Svbpcena  Duces  Tecum  (General  Form), 

In  the  High  Court  of  Justice.  18    .    No.       B.  8.  G. 

Divimon.  April,  law. 

Between  Plaintiff, 

and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to*         *  The  names 

of  three 
witnesses 

greeting  :  We  command  you  to  attend  before  ?^^i^A 

at 

on  day  the  day  of  18     , 

at  the  hour  of  in  the  noon,  and  so  from  day  to 

day  until  the  above  cause  is  tried,  to  give  evidence  on  behalf  of  the 

and  also  to  bring  with  you  and  produce  at 

the  time  and  place  aforesaidf  t  Specify 

documents 
to  be  pro- 
Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High  Chan-  dnoed. 

cellor  of  Great  Britain,  the  day  of 

in  the  year  of  Our  Lord  One  thousand  eight  hundred  and 
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3.  Subpoena  ad  Testificandum  at  Assizes. 

ApriL^weo.       ^  *^«  ^^^^  ^^^^  ®f  Justice.  18    .      No. 

Division. 

Between  Plaintiff; 

and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 
of  three*""**  ^^^^  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to* 
witnesses       greeting :  We  command  jon  to  attend  before  onr  Justices  assigned 
inserted.        ^^  *^^®  ^^  assizes  in  and  for  the  county  of 
to  be  holden  at 

on  day  the  day  of  18     , 

at  the  hoar  of  in  the  noon,  and  so  from  day  to 

day  during  the  said  assizes  until  the  above  cause  is  tried,  to  give 
evidence  on  behalf  of  the 

Witness,  Hugh  MacCalmomt,  Earl  Cairns,  Lord  High  Cban- 
ceUor  of  Great  Britain,  the  day  of 

in  the  year  of  Our  Lord  One  thousand  eight  hundred  and 


4.  Subpoena  Diices  Tecum  at  Assizes, 
?'®MSon^    In  the  High  Court  of  Justice.  18    .      No. 

April,  1880.  =»  T^.   •  • 

Division. 

Between  Plaintiff) 

and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 

*  The  names  Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to* 
of  three  .  ... 

witnesses       greeting :  We  command  you  to  attend  before  our  justices  assigned 

Inserted.        *°  *^^®  *^®  assizes  in  and  for  the  county  of 
to  be  holden  at 

on  day  the  day  of  18     > 

At  the  hour  of  in  the  noon,  and  so  from  day  to 

day  during  the  said  assizes,  until  the  above  cause  is  tried,  to  give 
evidence  on  behalf  of  the  ,  and  also  to  bring  with  you 

t  Specify        and  produce  at  the  time  and  place  aforesaidf 

to  be  pro-  Witness,  Hugh  MacCai^ont,  Earl  Cairns,  Lord  High  Chan- 

doced.  jjei]or  of  Great  Britain,  the  day  of 

in  the  year  of  Our  Lord  One  thousand  eight  hundred  and 


5.  Subpoena  ad  Testificandum  at  Sittings  of  High  Court. 

R.  S.  C.        In  the  High  Court  of  Justice,  18    .    No. 

April,  1880.  Division. 

Between 

Plaintiff 

and 

Defendant. 
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Victoria,  by  the  Grace  of  Grod   of  the  United  Kingdom  of  •  The  names 

Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to*  witnesseB 

greeting :  We  command  you  to  attend  at  the  sittings  of  the  P™*y  ^ 

Division  of  our  High  Court  of 

Justice,  fort  to  be  holden  t  London  or 

'  .        ,  Westmin- 

at  on  day  the  ster. 

day  of  18    ,  at  the  hour  of  in  the  noon, 

and  so  from  day  to  day  during  the  said  sittings,  until  the  above 

cause  is  tried,  to  give  evidence  on  behalf  of  the 

Witness,  Hugh  MacCalhont,  Earl  Cairns,  Lord  High  Cbau- 
cellor  of  Qreat  Britain,  the  day  of  in  the 

year  of  Our  Lord  One  thousand  eight  hundred  and 


6.  SubpoBna  Dttces  Tecum  at  Sittings  of  High  Court 

In  the  High  Court  of  Justice,  18     ^    No.      R.  8.  C 

TV.  .  .  April,  1880. 

Division.  *^ 

Between 

Plaintiff, 
and' 

Defendant.- 

Victoria,  by  the  Grace  of  €red"  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to*  *  The  names 

«.^««*:««..- of  three 
greeting :  ^tneages 

We  command  you  to  attend  at  the  sittings  of  the  l"*^JfcJfl 

Division  of  our  High  Court  of  Justice  fort  ,  to  be  holden  ^  Lo„do„ 

at  on  day  the  day  of  or  Westmin- 

sten'- 
18     ,  at  the  hour  of  o^clock  in.  the  noon,  and  so 

from  day  to  day  until  the  above  cause  is-  tried,  to  give  evidence  on 
behalf  of  the  and  also  to  bring  with  you  and  pro- 

duce at  the  time  and  place  aforesaid^  X  SpeoiQrv 

documents  > 

Witness,  Hugh  MacCauiomt,  £ari«  Cairns,  Lord  High  Chan*  J^jjl^'^' 
cellor  of  Great  Britain,  the  day  of 

in  the  year  of  Our  Lord  One  thousand  eight  hundred  and'- 


7.  Writ  of  Inquiry  for  Assessment  qf  Damages,. 

In  the  High  Court  of  Justice,  18    .     No. 

Division. 

Between 

Plaintiff, 
and 

Defendant.. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  Queen,  Defender  6t  the  Faith,  to  thei 

shcriflfof  greeting: 
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Whereas  it  has  been  acyudged  that  the  plaintilf  recoTer  against 
the  defendant  damages  to  be  assessed 

Therefore  we  command  you,  that  by  the  oaths  of  twelve  good 
and  lawful  men  of  your  bailiwick  you  inquire  what  damages  the 
plaintiff  is  entitled  to  recover  under  the  said  judgment,  and  that 
forthwith  thereafter  you  send  the  inquisition  which  you  shall 
take  thereupon  to  our  said  Court,  under  your  seal,  and  the  seals 
of  those  by  whose  oaths  you  take  the  inquisition,  together  with 
this  writ. 

Wituess,  Hugh  MacCalmont,  Earl  Caibnb,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of 

in  the  year  of  Our  Lord  One  thousand  eight 
hundred  and 

This  writ  was  issued  by 
of 

agent  for 
of 
solicitor  for  the  who  reside     at 

The  defendant    is  a 
and  reside    at 
in  youT  bailiwick 


8.  Certiorart  to  County  Court. 

B.S.C.  April,  In  the  High  Court  of  Justice.  18    .     No. 

Ihvision. 
Between 

Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Judge  of 

the  County  Court  holden  at  greeting  : 

We,  willing  for  certain  causes  to  be  certified  of  a  plaint  levied 

in  our  Court  before  you  against 

at  the  suit  of  command 

you  that  you  send  to  us  forthwith  in  the  Division  of  our 

High  Court  of  Justice  the  said  plaint  with  all  things  touching 
the  same,  as  fully  and  entirely  as  the  same  remain  in  our  said 
Court  before  you,  by  whatsoever  names  the  parties  may  be  called 
therein,  together  with  this  writ,  that  we  may  further  cause  to 
be  done  thereupon  what  of  right  we  shall  see  fit  to  be  done. 

Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  ,  in  the  year 
of  Our  Lord  One  thousand  eight  hundred  and 
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This  writ  was  issued  by 
of 

agent  for 
of 
solicitor  for  the  who  reside    at 


9.   Certiorari  (General), 


In  the  High  Court  of  Justice.  18     .    No.      B.S.C.  April, 

Between 


DiYiBion. 


Plaintiff, 
and 

Defendant.    . 

Victoria,  by  the   Grace  of  Ood  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 

greeting : 
We,  willing  for  certain  causes  to  be  certified  of 
command  you  that  you  send  to  us  in  our  High  Court  of  Justice 
on  the  day  of  the 

aforesaid,  with  all  things  touching  the  same,  as  fiilly  and  entirely 
as  they  remain  in  , 

together  with  this  writ,  that  we  may  further  cause  to  be  done 
thereupon  what  of  right  we  shall  see  fit  to  be  done. 

Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  ,  in  the  year  of 
Our  Lord  One  thousand  eight  hundred  and 

This  writ  was  issued  by 
of 

agent  for 
of 
solicitor    for  the  who  reside    at 


10.  Prohibition. 

In  the  High  Court  of  Justice.  18    .    No.     •B.S.C.  April, 

Division.  ^®**- 

Between 

Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 

Gh^at  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 

[.judge  of  the  County  Court  holden  t^t]  and  to  [name  of 

plaintiff}  of  greeting : 
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Whereas  we  have  been  given  to  understand  that  jou  the  said 

have  [entered  a  plaint  against]  C.  D.  in  the  said  Court, 

and  that  the  said  Court  has  no  jurisdiction  in  the  said  [canse]  or 

to  hear  and  determine  the  said  [plaint]  bj  reason  that  [state  facts 

shouring  want  of  jurisdiction]. 

We  therefore  hereby  prohibit  you  from  further  proceeding  in 
the  said  [action]  in  the  said  Court. 

Witness,  Hugh  MacCalmont,  Earl  Caibns,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  in  ihe  year  of 
Our  Lord  One  thousand  eight  hundred  and 

This  writ  was  issued  by 
of 

agent  for 
of 
solicitor  for  the  who  reside    at 


11.  Commission  to  Examine  Witnesses, 

In  the  High  Court  of  Justice.  18         No. 

Division. 
Between  Plainti£E| 

and 

Defendant. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to 
of 
and 
of 

Commissioners  named  by  and  on  behalf  of  the 
and  to 
of 
and 

of 

Commissioners  named  by  and  on  behalf  of  the 

greeting :  Enow  ye  that  we  in  confidence  of  your  pi-udence  and 

fidelity  have  appointed  you  and  by  these  presents  give  you  power 

and  authority  to  examine  on  interrogatories  and  vivd  voce  as 

hereinafter  mentioned  witnesses  on  behalf  of  the  said 

and  respectively  at 

before  you  or  any  two  of  you,  so  that  one  Commissioner  only  on  each 

side  be  present  and  act  at  the  examination. — And  we  command 

you  as  follows : — 

1.  Both  the  said  and  the  said 

shall  be  at  liberty  to  examine  on  interrogatories  and  vivd  voce  on 

the  subject-matter  thereof  or  arising  out  of  the  answers  thereto, 

such  witnesses  as  shall  be  produced  on  their  behalf  with  liberty 


fTrlts.  4«9. 

to  the  other  party  to  cross-examine  the  said  witnesses  on  cross- 
interrogatories  and  vivd  voce  on  the  suhject-matters  thereof,  or 
arising  out  of  the  answers  thereto,  the  party  producing  any  wit- 
ness for  examination  being  at  liberty  to  re-examine  him  vivd  voce  ; 
and  all  such  additional  vivd  voce  questions,  whether  on  examina- 
tion, cross-examination,  or  re-examination,  shall  be  reduced  into 
writing,  and  with  the  answers  thereto  shall  be  returned  with  the 
said  Commission. 

2.  Not  less  than  days  before  the  examination  of  any 
witness  on  behalf  of  either  of  the  said  parties,  notice  in  writing, 
signed  by  any  one  of  you,  the  Commissioners  of  the  party  on 
whose  behalf  the  witness  is  to  be  examined,  and  stating  the  time 
and  place  of  the  intended  examination  and  the  names  of  the  wit- 
nesses to  be  examined,  shall  be  given  to  the  Commissioners  of 
the  other  party  by  delivering  the  notice  to  them  or  by  leaving  it 
at  their  usual  place  of  abode  or  business,  and  if  the  Commis- 
sioners or  Commissioner  of  that  party  neglect  to  attend  pursuant 
to  the  notice,  then  one  of  you,  the  Commissioners  of  the  party  on 
whose  behalf  the  notice  is  given,  shall  be  at  liberty  to  proceed 
with  and  take  the  examination  of  the  witness  or  witnesses  ex 
partey  and  adjourn  any  meeting  or  meetings,  or  continue  the  same 
from  day  to  day  until  all  the  witnesses  intended  to  be  examined, 
by  virtue  of  the  notice  have  been  examined,  without  giving  any 
further  or  other  notice  of  the  subsequent  meeting  or  meetings. 

3.  In  the  event  of  any  witness  on  his  examination,  cross- 
examination,  or  re-examination  producing  any  book,  document 
letter,  paper,  or  writing,  and  refusing  for  good  cause  to  be  staled 
in  his  deposition  to  part  with  the  original  thereof,  then  a  copy 
thereof,  or  extract  therefrom,  certified  by  the  Commissioners  or 
Commissioner  present  and  acting  to  be  a  true  and  correct  copy  or 
extract  shall  be  annexed  to  the  witnesses'  deposition. 

4.  Each  witness  to  be  examined  under  this  Commission  shall 
be  examined  on  oath,  afiBrmation,  or  otherwise,  in  accordance  with 
his  religion  by  or  before  the  Commissioners  or  Commissioner  pre- 
sent at  the  examination. 

5.  If  any  one  or  more  of  the  witnesses  do  not  understand  the 
English  language  (the  interrogatories,  cross-interrogatories,  and 
vivd  voce  questions,  if  any,  being  previously  translated  into  the 
language  with  which  he  or  they  is  or  are  conversant),  then  the 
examination  shall  be  taken  in  English  through  the  medium  of  an 
interpreter  or  interpreters  to  be  nominated  by  the  Commissioners 
or  Commissioner  present  at  the  examination,  and  to  be  previously 
sworn  according  to  his  or  their  several  religions  by  or  before 
the  said  Commissioners  or  Commissioner  truly  to  interpret  the 
questions  to  be  put  to  the  witness  and  his  answers  thereto. 

6.  The  depositions  to  be  taken  under  this  Commission  shall  be 
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lubflcribed  bj  the  witness  or  witnesses,  and  by  the  Comnn88ion^rs 
or  Commissioner  who  shall  have  taken  the  depositions. 

7.  The  interrogatories,  cross-interrogatories,  and  depositions, 
together  with  any  documents  referred  to  therein,  or  certified 
copies  thereof  or  extracts  therefrom,  shall  be  sent  to  the  Senior 
Master  of  the  Supreme  Court  of  Judicature  on  or  before  the 

day  of  •  ,  enclosed  in  a  cover  under  the  seals 

or  seal  of  the  Commissioners  or  Commissioner. 

8.  Before  you  or  any  of  you,  in  any  manner  act  in  the  execu- 
tion hereof  jou  shall  severally  take  the  oath  hereon  indorsed  on 
the  Holy  Evangelists  or  otherwise  in  such  other  manner  as  is  sanc- 
tioned by  the  form  of  your  several  religions  and  is  considered  by 
you  respectively  to  be  binding  on  your  respective  consciences. 

And  we  give  you  or  any  one  of  you  authority  to  administer  such 
oath  to  the  other  or  others  of  you. 

Witness,  Hugh  MacCalmont,  Eabl  Cairns,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  ,  in  the 
year  of  Our  Lord  One  tho^isand  eight  hundred  and 

This  writ  was  issued  by 
of 

agent  for 
of 

solicitor    for  the 
who  reside    at 

Witnesses^  Oath, 
Yon  are  true  answer  to  make  to  all  such  questions  as  shall  be 
asked  you,  without  favour  or  affection  to  either  party,  and  therein 
you  shall  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
the  truth.  So  help  you  God. 

Commissioner^^  Oath, 
YovL  shall,  according  to  the  best  of  your  skill  and  knowledge, 
truly  and  faithfully,  and  without  partiality  to  any  or  either  of  the 
parties  in  this  cause,  take  the  examinations  and  depositions  of  all 
and  every  witness  and  witnesses  produced  and  examined  by  virtue 
of  the  commission  within  written.  So  help  you  Grod. 

Interpreter's  Oath, 
You  shall  truly  and  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  and  to  the  best  of  your  ability, 
interpret  and  translate  the  oath  or  oaths,  affirmation  or  afi&rma- 
tions  which  he  shall  administer  to,  and  all  and  every  the  ques- 
tions which  shall  be  exhibited  or  put  to,  all  and  every  witness 
and  witnesses  produced  before  and  examined  by  the  conunis- 
siouers  named  in  the  commission  within  written,  as  far  forth  as 
you  are  directed  and  employed  by  the  said  commissioners  to  in-, 
terpret  and  translate  the  same  out  of  the  English  into  the  Ian- 
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guage  of  such  witness  or  witnesses,  and  also  in  like  manner  to 
interpret  and  translate  the  respective  depositions  taken  and  made 
to  such  questions  out  of  the  language  of  such  witness  or  witnesses 
into  the  English  language.  So  help  jou  God. 

Clerk's  Oath. 
You  shall  truly,  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  take,  write  down,  transcribe, 
and  engross  all  and  every  the  questions  which  shall  be  exhibited 
or  put  to  all  and  every  witness  and  witnesses,  and  also  the  deposi- 
tions of  all  and  every  soch  witness  and  witnesses  produced  before 
and  examined  by  the  said  commissioners  named  in  the  commission 
within  written,  as  far  forth  as  you  are  directed  and  employed  by 
the  commissioners  to  take,  write  down,  transcribe  or  engross  the 
said  questions  and  depositions.  So  help  you  God. 

Direction  of  Interrogatories,  &c.,  when  returned  by  the 

Commissioners ; — 

The  Sekiob  Master  of  the  Supreme  Court  of  Judicature, 
BoTAL  Courts  of  Justice,  London. 


12.  Habeas  Corpus  ad  Testificandum, 

In  the  High  Court  of  Justice.  18    .     No.      R.S.C.  April, 

Division.  ^^' 

Between 

Plaintiff, 
and 

Defendant. 

Victoria,  by  the  Grace  of  Qod  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  [keeper 
of  our  prison  at] 

We  command  yon  that  you  bring  ,  who  it  is  said  is 

detained  in  our  prison  under  your  custody  ^  before 

at  on  day  the 

day  of  at  the  hour  of  in  the  noon,  and 

so  from  day  to  day  until  the  above  action  is  tried,  to  give  evidence 
on  behalf  of  the  .    And  that  immediately  after 

the  said  shall  have  so  given  his  evidence  you 

safely  conduct  him  to  the  prison  from  which  he  shall  have  been 
brought. 

Witness,  Hugh  MacCalmont,  Earl. Cairns,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  ,  in  the 
year  of  Our  Lord  One  thousand  eight  hundred  and 

This  writ  was  issued  by  of  agent  for 

of  solicitor  for  the  who  rcbide  at 
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APPENDIX  (H). 

SUMMONSES   AND    ORDERS. 

1.  Summonses  (General  Form). 
RS.C.  April.      In  the  High  Court  of  Justice.  18     .     No. 

Division. 
Between 

Plaintifif, 
and 

Defendant. 
Let  all  parties    concerned   attend  the  Judge  \pr  Master]  in 
Chambers  on  day  the  day  of  18        , 

at  o*clock  in  the  noon,  on  the  hearing  of  an  applica- 

tion on  the  part  of 
Dated  the  day  of  18 

This  summons  was  taken  out  by  of 

solicitor  for 
To 


2.   Order  (General  Form). 

B.S.C.  April,  In  the  High  Court  of  Justice.  18     .     No. 

Division. 

♦Insert  *  Judge  \pr  Master]  in  Chambers. 

»»?« ^/,  Between 

Master.  Plaintiff, 

and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  filed  the  day  of 

18        ,  and 

It  is  ordered 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


3.   Order  for  Time. 

R.  S.  C.        In  the  High  Court  of  Justice.  18      .    No. 

April.  1880.  Division. 

Master  in  Chambers. 
Between 


and 


Plaintiff, 
Defendant 
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Upon  hearing 
of  filed  the 

18    ,  and 

It  is  ordered  that  the  shall  have 

and  that  the  costs  of  this  application  he 

Dated  the  day  of  18 


,  and  upon  reading  the  affidavit 
day  of 


time, 


4.  Order  under  Order  XIV,,  No.  1. 


In  the  High  Court  of  Jnstice. 

Division. 

Master  in  Chambers. 


18 


Between 


No. 


Plaintiff, 


and 


B.S.C.  April, 
1880. 

Finidjudg« 
ment  for 
plaintiff. 


filed  the 


Defendant. 
,  and  upon  reading  the  affidavit 
day  of 


Upon  hearing 
of 
18     ,  and 

It  is  ordered  that  the  plaintiff  may  sign  final  judgment  in  this 
action  for  the  amount  indorsed  on  the  writ,  with  interest,  if  any, 
and  costs  to  be  taxed,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


5.  Order  under  Order  XIV. ,  No.  2. 


In  the  High  Court  of  .fustice. 

Division. 

Master  in  Chambers. 
Between 

and 


18    .  No. 


Plaintiff, 


Defendant. 


B.S.C.  April, 
1880. 

UDOon- 
ditional 
leave  to 
defend. 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  defendant  be  at  liberty  to  defend  this 
action  by  delivering  a  statement  of  defence  within  days 

after  delivery  of  the  plaintifi^s  statement  of  claim,  and  that  the 
cofits  of  this  application  be 

Dated  the  dav  of  18    . 
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6.  Order  under  Order  XIV.,  Na  3. 
M.C.  April,  In  the  High  CJourt  of  Jnstice.  18    .  No. 

DlTISlOD. 

Conditional  Master  in  Chamhers. 

leftTeto  ...  ^,  .     .«. 

defend.  Between  Plamti£^ 


and 


Defendant 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  if  the  defendant  paj 

into  Court  within  a  week  from  the  date  of  this  order  the  sum  of 
/.,  he  be  at  liberty  to  defend  this  action  by  dellTerbg  t 
statement  of  defence  within  days  after  deliveiy  of 

the  plaindfPs  statement  of  claim,  but  if  that  sum  be  not  so  paid 
the  plaintiff  be  at  liberty  to  sign  final  judgment  for  the  amount 
indorsed  on  the  writ  of  summons,  with  interest,  if  any,  and  costs, 
and  that  in  either  event  the  costs  of  this  application  be 

Dated  the  day  of  18     . 


7.  Order  under  Order  XIV,,  No.  4. 

fssof  "^^"^  In  the  High  CJonrt  of  Justice.  18    .    No. 

Division. 
ditiOTui  Between  Plaintifi^ 

aa  to  part.  and 

Defendant, 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  if  the  defendant  pay  into  Court  within  a  week 
from  the  date  of  this  order  the  sum  of  Z.,  he  be  at  liberty 

to  defend  this  action  as  to  the  whole  of  the  plaintiff^s  claim. 

And  it  is  ordered  that  if  that  sum  be  not  so  paid,  the  plaintifflw 
at  liberty  to  sign  judgment  for  that  sum  and  the  defendant  be  at 
liberty  to  defend  this  action  as  to  the  residue  of  the  plaintiff's 
claim. 

And  it  is  ordered  that  in  either  event  the  statement  of  defence 
be  delivered   within  days  af^r  delivery  of   the 

plaintiff's  statement  of  claim,  and  that  the  costs  of  this  applica- 
tion be 

Dated  the  day  of  18    . 
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8.  Order  to  Amend, 

In  the  High  Court  of  Justice. 
Diyisiou. 

Master  in  Chambers. 
Between 

and 


18 


No. 


Plaintifi; 


Defendant. 


B.S.C.  April, 
1880. 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  daj  of  18    ,  and 

It  is  ordered  that  the  plaintiff  be  at  libertj  to  amend  the  writ 
of  summons  in  this  action  by 
and  that  the  costs  of  this  apptication  be 

Dated  the  day  of  ,  18    . 


9.  Order  for  Particulars  {Partnership), 


In  the  High  Court  of  Justice. 

Division. 

Master  in  Chambers. 
Between 

and. 


18 


Na 


Plaintiff 


Defendant. 


B.S.G.  April, 
1880. 


18      ,and 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of 

It  is  ordered  that  the  furnish  the 

with  a  statement  in  writing,  verified  by  affidavit,  setting  forth  the 
names  of  the  persons  constituting  the  members  or  co-partners  of 
their  firm,  pursuant  to  the  rules  of  the  Supreme  Court  Order 
XYI.,  Bule  1 0,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18    . 


10.  Order  for  Particulars  (General), 
In  the  High  Court  of  Justice.  18    .    No. 

Division. 

Master  in  Chambers. 
Between 

Plaintiff, 
and 

Defendant. 
Upon  hearing 


B.C.  S.April, 
1880. 
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and  npon  reading  the  affidarit  of 

filed  the  day  of  18      ,  and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant 

an  account  in  writing  of  the  particulani  of  the  plaintiff's 
claim  in  this  action, 

and 
that  unless  sacli  particnlars  be  delivered  within  dajs 

from  the  date  of  this  order  all  farther  proceedings  be  stayed  until 
the  delivery  thereof,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18      . 


11.  Order  for  Particulars  {^Accident  Case). 


R^C.  AprU,  In  the  High  Court  of  Justice.  18    .    No. 

l8S0.  ,  . 

Division. 

Master  in  Chambers. 
Between 

Plaintiff, 
and 

Defendant. 
Upon  hearing 
and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant  an 
account  in  writing  of  the  particulars  of  the  injuries  and  expenses 
mentioned  in  the  statement  of  claim,  together  with  the  time  and 
place  of  the  accident,  number  of  the  ,  and  the  particular 

acts  of  negligence  complained  of,  and  that  unless  such  particulars 
be  delivered  within  days  from  the  date  of  this  order 

all  further  proceedings  in  this  action  be  stayed  until  the  delivery 
thereof,  and  that  the  costs  of  this  application  be 

Dated  the  day  18    . 


12.  Order  to  Discharge  or  Vary  on  Application  by 

Third  Party. 

n.S.C.  April,  In  the  High  Court  of  Justice.  18    .    No. 

1880.  _.,    ,  , 

Division. 


Master  in  Chambers. 
Between 

and 


Plaintiff 
Defendant 


rpon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18     ,  and 
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It  is  ordered  tbat  the  order  of 
in  this  action  dated  the 
discharged  [or  varied  by 
application  be 

Dated  the 


day  of  18     ,  be 

],  and  that  the  oosts  of  this 


day  of 


18 


13.  Order  to  Dismiss  for  Want  of  ProseowtUm. 

In  the  High  Goort  of  Justice. 

Division.  18    .    No. 

Master  in  Chambers. 
Between 

Phuntifl^ 
and 

Defendant 
Upon  hearing 
and  npon  reading  the  affidavit  of 
filed  the  day  of  18    » and 

It  is  ordered  that  this  action  be,  for  want  of  prosecution,  dis- 
missed with  costs  to  be  taxed  and  paid  to  the  defendant  by  the 
plaintiff  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


Bi).C.  April, 
1880. 


14.  Order  for  Delivery  of  Interrogatories, 

In  the  High  Court  of  Justice. 

Division.  18    . 

Master  in  Chambers. 
Between 


No. 


B.8.C.  April, 
1880. 


and 


Flainti£^ 


Defenduit. 


Upon  hearing 
and  npon  reading  the  affidavit  of 
filed  the  day  of 

It  is  ordered  that  the 
to  the 

and  that  the  said  do,  within  days  from  the 

date  of  this  order,  answer  the  interrogatories  in  writing  by 
affidavit,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


18     ,and 

be  at  liberty  to  delivw 
interrogatories  in  writing, 


E  E 
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15.  Order  for  Affidavit  as  to  Documents, 
M.C.  April.  In  the  High  q^^,^  of  Joitioe. 

DiTision.  18  No. 

Matter  in  Chambers. 
Between 


and 
[Jpoii  hearing 


Hainti£^ 
Defendant. 


It  is  ordered  that  the  do,  within 

da^'s  from  the  date  of  this  order,  answer  on  affidavit,  stating  what 
documents  are  or  have  been  in  possession  or  power 

relating  to  the  matters  in  question  in  this  action,  and  that  the 
costs  of  this  application  be 

Dated  the  day  of  18 


16.  Order  to  produce  Documents  for  Inspection, 

B.S.C.  April,  In  the  High  Court  of  Jastice. 

Division.  18      .    No. 

Master  in  Chambers. 
Between 

and 

Upon  hearing 

upon  reading  the  affidavit  of 
the  daj  of 

It  is  ordered  that  the 
times,  on  reasonable  notice,  produce  at  the  office  of 

,  solicitor,  situate  at  ,  the  foDlowing 

documents,  namely,  ,  and  that  the 

be  at  liberty  to  inspect  and  peruse  the  dncoments  so  produced, 
and  to  take  copies  and  abstracts  thereof  and  extracts  therefrom, 
at  expense,  and  that  in  the  meantime  all  further 

proceedings  be  stayed,  and  that  the  costs  of  this  application 
be 

Dated  the  day  of  ,18     . 


Plaintiff, 

Defendant 

,  and 

filed 

18, 

and 

do. 

at 

all    seasonable 

Summonses  and  Orders,  419 

17.  Order  for  Production  (  Underwriters). 

In  the  High  Court  of  Joitice.  \^'  ^P"*' 

Division.  18     •    No. 

Master  in  Chamhera. 
Between 


and 
Upon  hearing 


Flaintifi; 
Defendant. 


,  and 
upon  reading  the  affidavit  of  filed 

the  day  of  18      ,  and 

It  is  ordered  that  the  do  produce  and  show 

to  the  upon  oath  all  insnrance  slips,  policies, 

letters  of  instmction,  or  other  orders  for  effecting  such  slips  or 
policies,  or  relating  to  the  insurance  or  the  suhject-matter  of  the 
insurance  on  the  ship  or  the  cargo  on  hoard 

thereof,  or  the  freight  therehy,  and  also  all  documents  relating  to 
the  sailing  or  alleged  loss  of  the  said  ship  the 

cargo  on  board  thereof  and  the  freight  thereby,  and  all  letters  and 
correspondence  with  any  person  or  persons  in  any  manner  relating 
to  the  effecting  the  insurance  on  the  said  ship,  the  cargo  on 
board  thereof^  or  the  freight  thereby,  or  any  other  insurance 
whatsoever  effected  on  the  said  ship,  or  the  cargo  on  board 
thereof,  or  the  freight  thereby  on  the  voyage  insured  by,  or 
relating  to  the  policy  sued  upon  in  this  action,  or  any  other  policy 
whatsoever  effected  on  the  said  ship,  or  the  cargo  on  board 
thereof^  or  the  freight  thereby  on  the  same  voyage.  Also  all 
correspondence  between  the  captain  or  agent  of  the  vessel  and 
any  other  person,  with  the  owner  or  any  person  or  persons  previous 
to  the  commencement  of  or  during  the  voyage  upon  which  the 
alleged  loss  happened.  Also  all  protests,  surveys,  log  books, 
charter-parties,  tradesmen's  bills  for  repairs,  average  statements, 
letters,  invoices,  bills  of  parcels,  bills  of  lading,  manifests,  ac- 
connts,  accounts-current,  accounts-sales,  bills  of  exchange,  receipts, 
vouchers,  books,  documents,  correspondence  papers,  and  writings, 
(whether  originals,  duplicates,  or  copies  respectively,)  which  now 
ftre  in  the  custody,  possession,  or  power,  of  the 
his  brokers,  solicitors,  or  agents,  in  any  way  relating  or  referring 
to  the  matters  in  question  in  this  action,  with  liberty  for  the 

to  inspect  and  take  copies  of  or  extracts 
from  the  same  or  any  of  them,  and  that  in  the  meantime  all 
further  proceedings  be  stayed,  and  that  the  costs  of  this  applica- 
tion be 

Dated  the  day  of  18 

bb2 
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18.  Order  far  Serviee  out  ^  Jurisdicti4m. 
B^.C.  April,  In  the  Hi^^  Court  of  Justice. 

DiTision.  18    .    No. 

Judge  in  Chambers. 
Between 


and 


Plainti£^ 
Defendant. 


Upon  hearing 
and  apon  reading  the  affidavit  of  ,  filed 

the  day  <rf  18     ,  and 

It  is  ordered  that  the  plaintiff  he  at 

liberty  to  issue  a  writ  for  service  oat  of  the  jurisdiction  against 

And  it  is  fiiither  ordered  that  the  time  for  appearance  to  the 
said  writ  be  within  days  after  the  semoe  thereof, 

and  that  the  costs  c^this  iq^licatioa  be 

Dated  the  day  of  18    . 


19.  Order  far  Substituted  Serviee, 
R.S.C.  Aprfl,  In  the  High  Conrt  of  Justice. 

^^-  Division.  18      .     Na 

Blaster  in  Chambers. 
Between 


and 
Upon  hearing 


Plaintil^ 
Defendant. 


,  and 

npon  reading  the  affidavit  (^  filed 

the  day  of  18      ,  and 

It  is  ordered  that  servioe  of  a  copy  of  this  order,  and  of  a  copy 
of  the  writ  of  summons  in  this  action,  by  sending  the  same  by  t 
pre-paid  post  letter,  addressed  to  the  defendant 

at  t  shall  be  good  and  sufficient 

servioe  of  the  writ. 

Dated  the  day  of  18     . 


20.  Order  for  Renewal  of  Writ. 

H.9.C.  AprU,  In  the  High  Court  of  Justice. 

^^-  Division.  18      .     No. 

Master  in  Chambers. 
Between 

Plaintifl; 

and 

Defendant. 
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4ei 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18,     and 

It  is  ordered  that  thd  Writ  in  this  action  he  renewed  for  six 
months  from  the  date  of  its  renewal,  pursuant  to  the  Bules  of  the 
Supreme  Court,  Order  YIU.,  Rule  1. 

Dated  the  day  of  18    . 


21.  Order  far  Issue  or  Notice  Claiming  Contribution. 

In  the  High  Court  of  Justice. 

Division. 
Between 


and 


and 


18.  No. 
Plaintiff; 
Defendant. 


R.S.C.  April, 
1880. 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18 

It  is  ordered  that  the  defendant 
be  at  liberty  to  issue  a  notice  claiming 

,  pursuant  to  the  Rules  of  the  Supreme  Court 

Order  XVI.,  Rule  18. 

Dated  the  day  of  18    . 


over  against 


22.  Order  of  Reference. 
In  the  High  Court  of  Justice. 


Division. 

Master  in  Chambers. 


Between 


and 


Upon  hearing 


18.     No. 


B.S.C.  AprU, 
1880. 


Plaintiff; 
Defendant. 

and  by  consent 

it  is  ordered  as  follows  : 

1.  IStiUe  matters  to  he  referred]  shall  be  referred  to  the 

award  of 

2.  The  arbitrator  shall  have  all  the  powers  as  to  certifying  and 
amending  of  a  Judge  of  the  High  Court  of  Justice. 

3.  The  arbitrator  shall  make  and  publish  his  award  in  writing 
of  and  concerning  the  matters  referred,  ready  to  be  delivered  to 
the  parties  in  difference,  or  such  of  them  as  require  the  same  (or 
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tlieir  respectiye  personal  repreaentatiTes,  if  either  of  the  said 
parties  die  before  the  making  of  the  award)  on  or  before  the 

next,  or  on  or  before  snch  further 
day  as  the  arbitrator  may  from  time  to  time  appoint  and  signify 
in  writag  aigaed  by  him  and  indorsed  on  .this  order. 

4.  The  said  parties  riudl  im  all  things  abide  by  and  obey  the 
award  so  to  be  made. 

5.  The  costs  of  the  said  canse  and  the  tarts  sf  1^  lefisrence  and 
award  shall  be 

6.  The  arbitrator  may  (if  he  think  fit)  examine  the  said  parlMt 
to  this  action,  and  their  respective  witnesses,  npon  oath  or 
affirmation. 

7.  llie  said  parties  shall  produce  before  the  arbitrator  aD 
books,  deeds,  papers,  and  writings  in  their  or  either  of  their 
custody  or  power  relating  to  the  matters  in  difference. 

8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  w  prose- 
cute any  action  against  the  arbitrator  of  or  concerning  the  matters 
so  to  be  referred. 

9.  If  either  party  by  affected  delay  or  otherwise  wiUnlly  prevent 
the  said  arbitrator  from  making  an  award,  he  or  they  shall  pay 
such  costs  to  the  other  as  may  think 
reasonable  and  just. 

10.  In  the  event  of  either  of  the  said  parties  disputing  the 
validity  of  the  said  award,  or  moving  the  to 
set  it  aside,  the  said  shall  haye  power  to 
remit  the  matters  hereby  referred  or  any  or  either  of  them  to  the 
reconsideration  of  the  arbitrator. 

11.  In  the  event  of  the  arbitrator  declining  to  act  or  dying 
before  he  has  made  his  award,  the  said  parties  may,  or  if  they 
cannot  agree,  one  of  the  Masters  of  the  Supreme  Court  of  Judica- 
ture may,  on  applicati(m  by  either  side,  appoint  a  new  arlHtrator. 

12.  Unless  restrained  by  any  order  of  the  High  Court  of  Jus- 
tice, or  of  any  Judsce  thereof,  the  party  or  parties  in  whose  favour 
the  award  shall  be  made  shall  be  at  liberty  within  days  after 
service  of  a  copy  of  the  award  on  the  solicitor  or  agent  of  the  other 
party  to  sign  final  judgment  in  accordance  with  the  award,  and 
for  all  costs  that  he  or  they  may  be  entitled  to  under  this  order, 
and  under  the  award,  together  with  the  costs  of  the  said  judg- 
ment. 

Dated  the  day  of  18    . 
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23.  Order  for  Excmiiiation  of  witnesses  before  Arbitrator, 


In  the  High  Court  of  Justice. 

B.S.C.  April, 

«  AAA 

Diyision. 

18 

.     No.         ^^' 

Master  in  Chambers. 

Between 

Plaintiff, 

and 

Defendant. 

Upon  hearing 

and  upon  reading  the  affidavit  of 

filed  the                  day  of                  18    ,  and 

It  is  ordered  that 

attend 

before 

the  iNdbitotor 

herein  on 

the 

days  of                      18      ^jvt 

and 

then  A^  ilKBEomskaut  to  bt  examined  on  oath  or  affirmation  on 
hiislf  nf  fbri  touching  the 

matters  referred  to  the  said  arbitrator. 

Dated  the  day  of  18    . 


24.  Order  for  Examination  of  Witnesses  and  Production 

of  Documents. 

In  the  High  Court  of  Justice.  f^O.  April. 

Division.  18    •     ^<*» 

Master  in  Chambers. 
Between  Plaintifi^ 

and 

Defendant 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  day  of  18    ,  and 

It  is  ordered  that 
attend  before 
the  arbitrator  herein  on 
the  days  of  i  IB    »  at 

,  and  then  and  there  submit  to  be  examined  on 

oath  or  affirmation  on  behalf  of  the 

touching  the  matters  referred  to  the  said  arbitrator. 

And  it  is  further  ordered  that  the  said 
do  at  the  time  and  place  aforesaid  produce  and  deliver  to  the 
said  arbitrator  the  papers,  documents,  and  writings  hereinafter 

mentioned,  that  is  to  say,*  d<SS^Steto 

Dated  the  day  of  t  18.       be  producea. 
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25.  Order  Charging  Sioek—Nm. 
B.S.C.  April,  In  the  High  Gourt  of  Justice. 

1880. 

Diyision.  18    .    No. 

Master  in  Chambers. 

Between  Fl«nti£^ 

and 

Defendant. 

Upon  bearing 

and  upon  reading  tbe  afiM«fit  of 

filed  the  day  of  ,  18    ,  whereby  it  appears 

It  is  ordered  that  nnless  sufficient  cause  be  shown  to  the  con. 
trary  before  on  day  the  day  of  , 

18    ,  at  o'clock  in  the  forenoon,  the  defendant's  intereirt 

in  the 

fio  standing  as  aforesaid  shidl,  and  that  it  in  the  meantime  do, 
stand  charged  with  the  payment  of  the  above-mentioned  amount 
dne  on  the  9&id  judgment. 

Dated  the  day  of  ,18    . 


1880. 


26.  Order  Charging  Stock — Absolute. 

BJS.Oprll  In  the  High  Coort  of  Justice.' 

Division.  18    .    No. 

Judge  in  Chambers. 

Between  FIainti£^ 

and 

Defendant. 
Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    , 

and  an  order  nisi  made  herein  on  the  day  of  18    , 

reciting  the  affidavit  of 
whereby  it  appeared 

It  is  ordered  that  the  defendant's  interest  in  the 
so  standing  as  aforesaid  stand  charged  with  the  payment  of  the 
above-mentioned  amount  due  on  the  said  judgment. 
Dated  the  day  of  ,  18    . 


fcii  I 


27.  Charging  Order.     Solicitor's  Costs. 

B.S.C.  April,  In  the  High  Court  of  Justice. 

^^'  Division.^  Ko. 

Judge  in  Chambers. 

Between  Plaintiff, 

and 

Defendant. 
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Upon  healing 
and  npon  reading  the  affida^t  of 
filed  the  day  of  i  18    ,  and 

It  is  ordered  that  the  said 

the  solicitor  for  the 
in  this  action  shall  have  a  charge  upon 
for  his  costs,  charges,  and  expenses  of  and  in  reference  to  this  action. 
Dated  the  daj  of  ,  18    . 


28.  Order  to  Bemove  Judgment  from  County  Court. 

In  the  High  Court  of  Justice.  18a6.  *    ^ 

Division.  18    .    No.     . 

Master  in  Chambers. 
In  the  matter  of  a  plaint  in  the  County  Court  of 
holden  at 
wherein 

Plaintifi; 
and 

Defendant. 
Dpon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

the  certified  copy  of  the  judgment  in  the  phunt  above  mentioned, 

It  is  ordered  that  a  writ  of  certiorari  issue  to  remove  the  said 
judgment  from  the  above-named  County  Court  into  the 
Division  of  the  High  Court  of  Justice. 

Dated  the  day  of  18    . 


29.  Order  for  Arrest  (capias)  under  DMor^  Act. 


In  the  High  Court  of  Justice. 

uon. 
Judge  in  Chambers. 


Division.  18    .    No.      B.S.C.  April. 

1880. 


Between 

and 


Plaintiff, 
Defendant 


Upon  hearing 
and  npon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  defendant  be  arre  sted 

and  imprisoned  for  the  term  of  from  the  date  of  his  arrest, 

including  the  day  of  such  date,  unless  and  until  he  shall  sooner 
depoat  in  Court  the  sum  of  2.,  or  give  to  the  plaintiff  a 

bond  executed  by  him  and  two  sufficient  sureties  in  the  penalty  of 
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L,  or  some  other  secarity  satiB&ciorj  to  the  plaintiflf, 
that 

And  it  18  farther  ordered  that  the  sheriff  of  do 

within  one  calendar  month  from  the  date  hereof  including  the 
day  of  each  date,  and  not  afterwards,  take  the  defendant  for  the 
purpose  aforesaid,  if  he  shall  he  found  in  the  said  sheriff's  baili- 
wick. 

Dated  the  day  of  i  1^8    . 


30.  Commissum  to  Uxamine  Witnesses, 

B.A.C.  April,  In  the  High  Court  of  Justice. 

^^'  DiTision.  18    .        No. 

Master  in  Chambers. 
Between 

Plainti£t 


Defendant. 

Upon  hearing 
and  upon  reading  the  affidayit  of 
iiled  the  day  of  18    ,  and 

It  is  ordered  as  follows : — 

1.  A  commission  may  issue  directed  to 
of  and 

commissioners  named  by  and  on  behalf  of 
the  and  to 

of  and 

of  commissioners  named  by  and  on  behalf  of 

the  for  the  examination  upon  interrogatories  and  tntvl  voce 

of  witnesses  on  behalf  of  the  said 
and  respectively  at 

aforesaid  before  the  said  commissioners,  or  any  two  of  them,  so 
that  one  commissioner  only  on  each  bide  be  present  and  act  at  the 
examination. 

2.  Both  the  said 
and 

shall  be  at  liberty  to  examine  upon  interrogatories  and  vivd  voce 
upon  the  subject-matter  thereof  or  arising  out  of  the  answers 
thereto  such  witnesses  as  may  be  produced  on  their  behalf  with 
liberty  to  the  other  party  to  cross-examine  the  said  witnesses 
upon  cross  interrogatories  and  vivd  voce  on  the  subject-matters 
thereof  or  arising  out  of  the  answers  thereto,  the  party  producing 
the  witness  for  examination  being  at  liberty  to  re-examine  him 
vivd  voce;  and  all  such  additional  vivd  voce  questions,  whether  on 
examina-ion,  cross-examination,  or  re-examination,  shall   be  re- 
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doced  into  writing,  and,  with  the  AntwerB  thereto,  retoraed  with 
the  said  commission. 

3.  Within  days  from  the  date  of  this  order,  the  solicitors 
or  agents  of  the  said  and  shall  exchange  the 
interrogatories  they  propose  to  administer  to  their  respective  wit- 
nesses, and  shall  also  within  days  from  the  exchange  of 
snch  interrogatories,  exchange  copies  of  the  cross-interrogatories 
intended  to  be  administered  to  the  said  witnesses. 

4.  da^s  previously  to  the  sending  oat  of  the  said  com- 
mission, the  solicitor  of  the  said  shall  give  to  the 
solicitor  of  the  said  notice  in  writing  of  the  mail  or 
^MhareoBvejance  by  which  the  commission  is  to  be  sent  out. 

5.  dajro  preYioosIy  to  the  examination  of  any  wit- 
ness on  behalf  of  ^  mSA  «r  respectively, 
notice  in  writing  signed  by  any  one  of  tiia  cnnMnoners  c£  the 
party  on  whose  behalf  the  witness  is  to  be  exanuned  aad  «t«lB||^ 
the  time  and  place  of  the  intended  examination,  and  the  names 
of  the  witnesses  intended  to  be  examined,  shall  be  givon  to  the 
commissioners  of  the  other  party  by  delivering  the  notice  to  them 
personally,  or  by  leaving  it  at  their  usual  place  of  abode  or  busi- 
ness, and  if  the  commissioners  of  that  party  neglect  to  attend 
pursuant  to  the  notice,  then  one  of  the  commissioners  of  the  party 
on  whose  behalf  the  notice  is  given  shall  be  at  liberty  to  proceed 
with  and  take  the  examination  of  the  witness  or  witnesses  ex 
parte,  and  adjourn  any  meeting  or  meetings,  or  continue  the  same, 
from  day  to  day  until  all  the  witnesses  intended  to  be  examined 
by  virtue  of  the  notice  have  been  examined,  without  giving  any 
farther  or  other  notice  of  the  subsequent  meeting  or  meetings. 

6.  In  the  event  of  any  witness  on  his  examination,  cross-exam- 
ination, or  re-examination  producing  any  book,  document,  letter, 
paper,  or  writing,  and  refusing  for  good  cause  to  be  stated  in  his 
deposition,  to  part  with  the  original  thereof,  then  a  copy  thereof, 
or  extract  therefrom,  certified  by  the  commissioners  or  commis- 
sioner present  to  be  a  true  and  correct  copy  or  extract,  shall  be 
annexed  to  the  witnesses'  deposition. 

7.  Each  witness  to  be  examined  under  the  commission  shall  be 
examined  on  oath,  afiBrmation,  or  othenvise  in  accordance  with  his 
religion  by  or  before  the  said  commissioners  or  commissioner. 

8.  If  any  one  or  more  of  the  witnesses  do  not  understand  the 
English  language  (the  interrogatories,  cross-interrogatories,  and 
vivd  voce  questions,  if  any,  being  previously  translated  into  the 
language  with  which  he  or  they  is  or  are  conversant),  then  the 
examination  shall  be  taken  in  English  through  the  medium  of  an 
interpreter  or  interpreters,  to  be  nominated  by  the  commissioners 
or  copimissioner,  and  to  be  previously  sworn  according  to  his  or 
their  several  religions  by  or  before  the  said  commissioners  or  com- 
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misflioner  truly  to  interpret  tb»  qaeitions  to  be  pat  fo  the  n^itnesa 
or  witnesses,  and  his  and  their  answers  thereto. 

9.  The  depositions  to  be  taken  under  and  by  virtae  of  the  said 
commiseion  shall  be  snbscribed  by  the  witness  or  witnesses, 
and  by  the  oommisdionerB  or  commisBioner  who  shall  have  taken 
soch  depositions. 

10.  The  interrogatories,  oroBfr-interrogatories,  and  depositions, 
together  with  any  documents  referred  to  therein,  or  certified  Oopies 
liiereof  or  extracts  therefrom  shall  be  sent  to  the  Senior  Master  of 
the  Supreme  Conrt  of  Judicature  on  or  before  the  day 
of  ,  or  such  further  or  other  day  as  may  be  ordered, 
enclosed  in  acofer  under  the  seal  or  seals  of  the  said  commissicmers 
or  commissioner,  and  <^oe  copies  thereof  may  be  given  in  evidence 
on  the  tifal  of  this  action  by  and  on  behalf  of  the  said 

and  respectively,  saving  all  just  excep- 

tions without  any  other  proof  of  the  absence  from  ibis  country  of 
the  witness  or  witnesses  thereiii  named^  than  an  affidavit  of  the 
solicitor    or  agent    of  the  said 

or  respectively,  as  to  his 

bdiefofthe 

11.  The  trial  of  this  cause  is  to  be  stayed  until  the  return  of  the 
said  conunission. 

12.  The  costs  of  this  order,  and  of  the  commissicm  to  be  issued 
in  pursuance  hereof,  and  of  the  interrogatories,  cross- interroga- 
tories and  depositions  to  be  taken  thereunder,  together  with  any 
Such  document,  copy,  ot  extract  as  a&resaid,  and  official  copi  s 
thereof,  and  all  other  costs  incidental  thereto,  shall  be 

Dated  the  day  of  18    . 


31.  Order  of  Reference  under  See,  56  of  the  Judicature 

Act,  1873. 

R.8.C.  April,  In  the  High  Court  of  Justice. 

Division.  18    .     No. 


Master  in  Chambers. 
Between 

and 


Plainti^; 
Defendant 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  following  question  arising  in  this  action, 
namely, 
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be  referred  for  inquiry  and  report  to 

under  section  56  of  the  Judicature  Act^  1873,  and  that  the  costs  of 

this  application  be 

Dated  the  day  of  18    . 


32.  Order  of  Reference  under  See,  67  of  the  Judicature 

Act,  1873. 

In  the  High  Court  of  Jurtioe.  \^'  ^P'"» 

Division.  18    •    No. 

Master  in  Chambers. 
Between  Plaintiff 

and 

Defendant 

Upon  hearing 
and  upon  reading  the  afifidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  \8tcAe  whether  aU  or  some^  and  if  so, 
whichf  of  the  questions  are  to  he  tried  ]  in  this  action  be  tried  by 
,  who  shall  have  all  the  powers  as  to  certi^ing  and 
amending  of  a  Judge  of  the  High  Court  of  Justice,  and  shall  make 
his  report  of  and  concerning  the  matters  ordered  to  be  tried  as 
aforesaid  pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  said  referee  may,  if  he  think 
fit,  examine  the  parties  to  this  action,  and  their  respective  wit- 
nesses, upon  oath  or  affirmation,  and  that  the  said  parties  shall 
produce  before  the  said  referee  all  books,  deeds,  papers,  and  writings 
in  their  or  either  of  their  custody  or  power  relating  to  the  matters 
80  ordered  to  be  tried. 

And  it  is  further  ordered  that  neither  the  plaintiff  nor  the  de- 
fendant shall  bring  or  prosecute  any  action  against  the  said  referee 
or  against  each  other,  of  or  concerning  the  matters  so  ordered  to 
be  tried,  and  that  if  either  party  by  affected  delay  or  otherwise 
wilfolly  prevent  the  said  referee  from  making  his  report,  he  or  they 
shall  pay  sudi  costs  to  the  other  ;as  the  High  Court,  or  any  Judge 
thereof,  may  think  reasonable  and  just 

And  it  is  further  ordered,  that  in  the  event  of  the  said  referee 
declining  to  act,  or  dying  before  he  has  made  his  report,  the  said 
parties  may,  or  if  they  cannot  agree,  one  of  the  Judges  of  the 
High  Cpurt  may,  upon  application  by  either  party^  appoint  a  new 
referee. 
.    And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 
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88.  Order  qfRrfermee  to  Master. 

B.8.C.  Aprn,  In  tlie  High  Court  of  Justice. 

Diyision.  18    .    *No. 

Master  in  Chambers. 

Between  Plainti£^ 

and 

Defendant. 

Upon  hearing 
and  npon  reading  the  affidavit  of 
filed  the  day  of  >  IB    ,  and 

It  is  ordered  that  this  action  [or  the  matters  of  acconnt  in  this 
action,  or  the  following  questions  in  this  action  being  matters  of 
account,  namely,  stating  them]  be  referred  to  the  certificate  of  one 
of  the  Masters  of  the  Supreme  Court  of  Judicature,  with  all  the 
powers  as  to  certifying  and  amending  of  a  Judge  of  the  High 
Court  of  Justice,  and  that  the  costs  of  the 

and  of  the  reference  be  in  liie  discretion  of  the  Master 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18    . 


34.  Order  for  Examination  of  Witnesses  Infore  Trial. 

B.S.C.  April,  In  the  High  Court  of  Justice. 

^^'  Diyision.  18    .    Na 

Master  in  Chambers. 

Between  Plaintiff; 

and 

Defendant. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  a  witness  on  behalf  of 

the  be  examined  vivd  voce  (on  oath  or  affirma- 

tion) before  one  of  the  Masters  of  the  Supreme  Court  of  Judica- 
ture [or  before  ,  esqaire,  special  examiner],  the 
solicitor  or  agent  ^ving  to  the  solicitor  or 
agent  notice  in  writing  of  the  time  and  place 
where  the  examination  is  to  take  place. 

And  it  is  farther  ordered  that  the  examination  so  taken  be  filed 
in  the  Central  Office  of  the  Supreme  Court  of  Judicature,  and 
that  an  office  copy  or  copies  thereof  may  be  read  and  given  in 
evidence  on  the  trial  of  this  cause,  saving  all  just  exceptions, 
without  any  further  proof  of  the  absence  of  the  said  witness  than 
the  affidavit  of  the  solicitor  or  agent  of  the  as 

to  his  belief,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  Id    . 
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35.  Order  far  Issue  of  Oommissian  to  Examine  Witnesses. 

In  the  High  Court  of  Juetioe.  BS  C.  April, 

Division.  18    .        No. 

Master  in  Chambers. 

Between  Plainlifi^ 

and 

Defendant. 

Upon  hearing 
and  apoo  reading  the  affidavit  of 
filed  the  day  of  >  18    ,  and 

It  is  ordered  that  the  be  at  liberty  to  issne  a 

commission  for  the  examination  of  witnesses  on 
behalf  at 

And  it  is  further  ordered  that  the  trial  of  this  action  be  stayed 
until  the  return  of  the  said  commission,  the  usual  long  order  to  be 
drawn  up,  and  unless  agreed  upon  by  the  parties  within  one  week,  to 
be  settled  by  a  Master,  and  that  the  cost  of  this  application  be 
Dated  the  day  of  18     , 


36.  Order  for  Exammation  of  Judgment  Debtor. 

In  the  High  Court  of  Justice.  B.S.C.  April, 

Division.  18    .No.  1®*** 

Master  in  Chambers. 

Between  Judgment  Creditor, 

and 

Judgment  Debtor. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  attend  and 
be  orally  examined  as  to  whether  any  and  what  debts  are  owing 
to  him,  before  the  Master  in  Chambers,  at  such  time  and  place  as 
he  may  appoint,  and  that  the  said  judgment  debtor  produce  his 
[books*]  before  the  said  Master  at  the  time  of  the  examination,  *  Or  an  may 
and  that  the  costs  of  this  application  be  ^  ordered. 

Dated  the  day  of  ,  18    . 


37.  Oamishee  Order  (Attaching  Debt). 

In  the  High  Court  of  Justice.  B  S  0.  April 

Division.  18    .    No.  iwo.  * 

Master  in  Chambers. 
Between 

Judgment  Creditor, 
and 

Judgment  Debtor, 

Oamishee. 
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Upon  hearing  and  upon 

reading  the  affidavit  of  filed  the  day  of 

18  ,and 
It  is  ordered  that  all  debts  owing  or  accming  dae  from  the 
above-named  garnishee  to  the  above-named  jndgment  debtor  be 
attached  to  answer  a  judgment  recovered  against  the  said  judg- 
ment debtor  by  the  above-named  judgment  creditor  in  the  High 
Court  of  Justice  on  the  day  of  i  18    ,  for 

the  sum  of  2L,  on  which  judgment  the  said  sum  of 

I.  remains  due  and  unpaid. 
And  it  is  further  ordered  that  the  said  garnishee  attend  the 
Master  in  Chambers  on  day  the  day  of 

,18    )  at  o'clock  in  the  noon,  on  an 

application  by  the  said  judgment  creditor,  that  the  said  garnishee 
pay  the  debt  due  from  him  to  the  said  judgment  debtor,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  judgment. 
And  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


38.  Garnishee  Order  (Absolute), 

B.S.C.  April,  In  the  High  Court  of  JuStioe. 

Diviuion.  18    •    No. 

Master  in  Chambers. 
Between 

Judgment  Creditor, 
and 

Judgment  Debtor, 

Garnishee. 
Upon  hearing  and  upon 

reading  the  affidavit  of  filed  the  day  of 

18    ,  and  whereby  it 

was  ordered  that  all  debts  owing  or  accruing  due  from  the  above- 
named  garnishee  to  the  above-named  judgment  debtor  shonld 
be  attached  to  answer  a  judgment  recovered  against  the  said 
judgment  debtor  by  the  above-named  judgment  creditor  in  the 
High  Court  of  Justice  on  tiie  day  of  18    , 

for  the  sum  of  Z.,  on  which  judgment  the  said  sum  of 

I.  remained  due  and  unpaid, 
It  is  ordered  that  the  said  garnishee  do  forthwith  pay  the  said 
judgment  creditor  the  debt  due  frt)m  him  to  the  said  judgment 
debtor  (or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  debt),  and  that  in  default  thereof  execution  may  issoe 
for  the  same,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 
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39.  Order  on  Clfenfs  Applieatunt  to  tax  Sblieitor^s 

Bill  of  Costs. 

U  the  High  Court  of  Justice.  5^f  •  ^^* 

Diyidon  18    .    No. 

Master  m  Chambecs. 

In  the  matter  of 

Gentleman, 
One  of  the  SolicitocB  of  the  Supreme  Court. 

Upon  the  application  of 
Piereioafter  called  **  the  applicant"] 

It  is  ordered  that  the  bill  of  fees^  charges,  and  disbursements 
delivered  to  the  applicant  by  the  above-named  solicitor  be  referred 
to  the  Master  to  be  taxed,  and  that  the  said  solicitor  give  credit 
for  all  sums  of  money  by  him  received  of  or  on  account  of  the 
applicant,  and  that  he  refund  what,  if  anything^  he  may  on  such 
taxation  appear  to  have  been  overpaid. 

And  it  is  further  ordered  that  if  the  said  solicitor  attends  on 
the  taxation,  the  Master  tax  the  costs  of  the  reference,  and  certify 
what  shall  be  found  due  to  or  from  either  party  in  respect  of  the 
bill  and  demand  and  of  the  costs  of  the  reference,  to  be  charged 
(if  payable)  according  to  the  event  of  the  taxation,  pursuant  to 
the  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  commence 
or  prosecute  any  action  or  suit  touching  the  demand  pending  the 
reference. 

And  it  is  further  ordered  that  upon  payment  by  the  applicant  of 
what  (if  anything)  may  appear  to  be  due  to  the  said  solicitor,  the 
said  solicitor  do  (if  required)  deliver  up  to  the  applicant,  or  as  he 
may  direct,  all  deeds,  books,  papers,  and  writings  in  the  said 
solicitor's  possession,  custody,  or  power,  belonging  to  the  applicant. 

And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


40.   Order  on  Solicitor's  AppUoation  to  tax  Bill  of  Costs. 

In  the  High  Court  of  Justice.  B.8.C.  April, 

Division.  18    .    No.      ^^' 

Master  in  Chambers. 
In  the  matter  of  gentleman 

one  of  the  soBoitore  of  the  Supreme  Ceurt. 
Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is   ordered  that  the   above-named  solicitor's  bill  of  fees, 
charges,  and  disbursements,  deBvered  to  (hereinafter 

F  F 
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called  th«  s&id  clieot)  be  referred  to  the  Mftster  to  be  taxed,  and 
that  the  said  lolicitor  give  credit  for  all  sums  of  money  bj  him 
received  from  or  on  accoimt  of  the  said  client,  and  that  he 
refmid  what,  if  anything,  he  may  on  snch  taxation  appear  to  have 
been  overpaid. 

And  it  is  further  ordered  that  the  Master  tax  the  costs  of  the 
reference  and  certify  what  shall  be  found  dne  to  or  from  either 
party  in  respect  of  the  bill  and  demand  and  of  the  costs  of  the 
reference,  to  be  paid  according  to  the  event  of  the  taxation  pur- 
suant to  the  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  commence 
or  prosecute  any  action  or  suit  touching  the  demand  pending  the 
reference. 

And  it  is  further  ordered  that  upon  pajrment  by  the  said  cKent 
of  what  (if  anjrthing)  may  appear  to  be  due  to  the  said  solicitor, 
the  said  solicitor  do  (if  required)  deliver  to  the  said  client  or  as  he 
may  direct,  all  deeds,  books,  papers,  and  writings  in  the  said 
solicitor's  possession,  custody,  or  power,  belonging  to  the  said 
client. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18 


41.   Order  to  tax  after  Action  "brought. 

fswf  *  ^^^^"  ^"  *^®  ^^  ^^*^  ^^  Justice. 

Division.  18     .     No. 

Master  in  Chambers. 
Between 


and 


Plaintiff 
Defendant. 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  plaintiff's  bill  of  cost«,  charges,  and  dis- 
bursements delivered  to  the  defendant,  for  the  recovery  of  which 
this  action  is  brought,  be  referred  to  the  Master  to  be  taxed, 
and  that  the  plaintiff  give  credit  at  the  time  of  taxation  for  all 
sums  of  money  by  him  received  from  or  on  acconnt  of  the 
defendant. 

And  it  is  further  ordered  that  the  Master  tax  the  costs  of  the 
reference,  and  certify  what  upon  such  reference  shall  be  found  due 
to  or  from  either  party  in  respect  of  the  bill  and  demand,  and  of 
the  costs  of  the  reference,  pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  plaintiff  do  not  prosecute  this 
action  touching  the  demand  pending  the  reference. 
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And  it  is  further  ordered  that  upon  payment  of  what  (if  anj- 
thing)  may  appear  to  be  doe  to  the  plainti£^  together  with  the 
costs  of  this  action  (which  are  to  be  also  taxed  and  paid),  all 
farther  proceedings  therein  be  stayed,  and  that  the  costs  of  this 
application  be 

Dated  the  day  of  18 


42.  Order  to  try  Action  in  County  Court, 

In  the  High  Court  of  Justice. 

R.8.C.  April, 
1860. 

Division.                                   18     .    No, 

Master  in  Chambers. 

Between 

Plaintifi; 

and 

Defendant. 

Upon  hearing 

and  upon  reading  the  affidavit  of 

filed  the  day  of  18,  and 

It  is  ordered  that  this  action  be  tried  before  the  County  Court 
of  holden  at  ,  and  that  the 

costs  of  this  application  be 

Dated  the  day  of  18    . 


43.  Order  to  give  Security  or  try  Action  in  County  Court, 

In  the  High  Court  of  Justice. 

Division.  18    .    No. 

Master  in  Chambers. 
Between 


B.8.C.  April, 
1880. 


and 


Plainti£^ 
Defendant. 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  Uie  day  of  » 18    ,  and 

It  is  ordered  that  unless  the  plaintiff  within 
give  full  security  for  the  defendant's  costs  to  the  satisfaction  of 
one  of  the  Masters  of  the  Supreme  Court  of  Judicature,  this  cause 
be  remitted  for  trial  before  the  County  Court  of 
holden  at 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18    . 

fp2 
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44.  Order  far  Examination  toueMng  Means. 

R^.C.  April,  In  the  High  Coort  of  Jostice. 

^^-  Diviaion. 

Judge  in  Chambers. 

Between 

Judgment  Creditor, 
and 

Judgment  Debtor. 

Upon  hearing  , 

and  upon  leading  tiie  affidavit  of 

filed  the  day  of  18    ,  and. 

It  is  ordered  that  the  above-named  do 

attend  before  the  Judge  in  Chambers  on  the  day  of 

next,  at  in  the  noon,  to  be  examined  upon 

oath  touching  his  means  of  paying  the  judgment  debt,  and  that 

the  costs  of  this  application  be 

Dated  the  day  of  18     . 


45.  Order  for  Payment  of  Judgment  Debt  by  Instalments. 
BAC.  April,  In  the  High  Court  of  Justice. 

DlYlSlOD. 

Judge  in-  Chambers. 
Between 

Jodgment  Creditcnv 
and 

Judgment  Debtor. 

Upon  hearing 
and  upon  reading  the  affidavit  of 
ffied  the  day.  of  18    ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  do  pay  to 
the  above-named  judgment  creditor  the  sum  of  l^  together 

with  interest  thereon  at  the  rate  of  iU.  per  centum  per  annum 
from  the  day  of  18    ,  the  date  of  the  judgment,  and 

also  l,y  the  costs  of  this  application  in  manner  foUowing ; 

namdy  [ker^  describe  the  mode  in  which  the  payment  is  to  he 
made\. 

Dated  the  day  of  18    . 


46.  Order  fbr  Committal  of  Judgment  Debtor. 
B.8.G.  April,  lo  die  High  Court  of  Justioe. 


Division. 


Judge  in  Chambers. 
Between 

Judgment  Credilor^ 
and 

JudgmMit  Debtor. 
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Upon  hearing 

and  upon  reading  the  affidayit  of 

filed  the  day  of  ,  18    ,  and 

It  is  ordered  that  the  ahore-named  judgment  dehtor  he,  for 
de&olt  in  payment  of  the  deht  hereinafter  mentioned,  committed 
to  prison  for  the  term  of  from  the  date 

of  his  arrest,  including  the  day  of  such  date,  or  until  he  shall 
pay  2.,  being  the  amount  due  from  him  in  pursuance  of 

a  Judgment  {or  order]  of  the  Hig^  Court  of  Justice,  bearing  date 
the  day  of  »  18    ,  together  with  interest 

thereon  at  42.  per  cent,  per  annum  from  the  aforesaid  date,  and 
11.  6s.  Sd.  for  costs  of  this  order,  and  sheriff's  fees  for  the  execu- 
tion thereof. 

And  it  is  further  ordered  that  the  sheriff  take  the  said  debtor 
for  the  purpose  aforesaid  if  he  is  found  within  his  bailiwick. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Bated  day  of  18     . 


47.  Order  for  Committal  qfJttdffment  Debtor  on 
Nonpayment  of  Instalment. 
In  the  High  Court  of  Justice.  B.8.C.  April, 

Division. 

Jvdge  Sn  Ohambera 
Between 

Judgment  Creditot. 
and 

Judgment  Debtor. 
Upon  the  hearing 

and  upon  reading  the  affidavit  of  , 

filed  the  day  of  18      ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  be  for 
default  in  payment  of  2.,  being  the  amount  of  the 

IJirst]  instabnent  of  the  judgment  debt  of  I.  in 

this  action  directed  to  be  paid  pursuant  to  the  order  of 

bearing  date  the  day  of 

18  I,  committed  to  prison  for  the  term  of 
from  the  date  of  his  arrest,  including  the  day  of 
such  date,  or  until  he  shall  pay  the  said  instalment  together  with 
13«.  4d.  the  'COsts  of  this  order,  and  sheriff^s  fees  for  the  execution 
thereof  And  it  is  further  ordered  that  the  sheriff  of 
take  the  said  debtor  for  the  purpose  aforesaid  if  he  is  found  in  his 
bailiwick. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 
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48.  Interpleader  Order y  No.  1. 


B3.C.  April,  Iq  the  High  Goart  of  Justioe. 

DlVlSlOD. 


Claimuit 
barred. 


Between 


Master  in  Chambers. 

and 

and  between 

and 


18 


No. 


Plaintiff; 
Defendant, 
Claimant, 
Respondent. 


Upon  hearing 
and  npon  reading  the  afiBdayit  of 
filed  the  da  J  of  13    » ^^^ 

It  is  ordered  that  the  claimant  be  barred,  that  no  action  be 
brought  against  the  above-named  [sheriff]  , 

and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


49.  Interpleader  Order,  No.  2. 


B.S.C.  April,  In  the  High  Court  of  Justice. 


^1880 


Between 


ivision. 

18     .    No. 

Master  in  Chambers. 

Plaintiff 

and 

Defendant, 

and 

Claimant. 

,  and 

idavit  of 

filed 

Upon  hearing 

npon  reading  the 

the  day  of  18    ,  and 

Claimant  It  is  ordered  that  the  above-named  claimant  be  substitnted  as 

defendant,     defendant  in  this  action  in  lieu  of  the  present  defendant,  and  that 


the  costs  of  this  application  be 

Dated  the  day  of 


18 
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60.  Interpleader  Order^  No,  3. 

In  the  High  Court  of  Justice. 

Division. 

Master  in  Chambers. 


18 


No. 


B.S.C.  April, 
1880. 


Between 


Plaintiff, 


and 


Defendant. 

and  between 

Claimant, 

and  the  said                       execution  creditor,  and 

the  sheriff  of 

Bespondents. 

Upon  hearing 

,  and 

upon  reading  the  affidavit  of 

filed 

the                 day  of                      18    ,  and 

It  is  ordered  that  the  said  sheriff  proceed  to  sell  the  goods  seized  Sheriff  to 
bj  him  under  the  writ  of  fieri  facias  issued  herein,  and  paj  the 
net  proceeds  of  the  sale,  after  deducting  the  expenses  thereof,  into 
Court  in  this  cause,  to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed  to  the  trial  of  Claiaaant 
an  issue  in  the  High  Court  of  Justice,  in  which  the  said  claimant  plaintiff, 
shall  be  the  plaintiff  and  the  said  execution  creditor  shall  be  the 
defendant,  and  that  the  question  to  be  tried  shall  be  whether  at 
the  time  of  the  seizure  by  the  sheriff  the  goods  seized  were  the 
property  of  the  claimant  as  against  the  execution  creditor. 

And  it  is  further  ordered  that  this  issue  be  prepared  and 
delivered  by  the  plaintiff  therein  within  from 

tbis  date,  and  be  returned  by  the  defendant  therein  within 
days,  and  be  tried  at 

And  it  is  further  ordered  that  the  question  of  costs  and  all 
farther  questions  be  reserved  until  after  the  trial  of  the  said  issue, 
and  that  no  action  shall  be  brought  against  the  said  sheriff  for  the 
seizure  of  the  said  goods. 

Dated  the  day  of  18    . 


51.  Interpleader  Order ^  No, 

4. 

the  High  Court  of  Justice. 

B.S.C.  AprU, 

Division.                          18 

No. 

1880. 

Master  in  Chambers. 

Between 

Plaintiff, 

and 

Defendant, 

and  between 

Claimant, 
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eztontioD  oreditor,  and 


daimtnt 
to  give 
Mourityor 
jMty  into 
Coart, 


in  defiralt, 

iheriffto 

fell. 


ClaiBMnt 

niade 

plaintiS: 


tbe 

Be^ondente. 

,  «nd 

filed 


and  the  said 
sberiff  of 

Upon  bearing 
upon  reading  the  affidavit  of 
the  day  of  18    ,and 

It  18  ordered  that  npon  payment  of  the  sum  of  I,  into 

Court  by  the  said  claimant  within  from  this 

date,  or  upon  his  giving  within  the  same  time  security  to  the 
satisfaction  of  one  of  the  Masters  of  the  Supreme  Court  for  tbe 
payment  of  the  same  amount  by  the  said  claimant  according  to  the 
directions  of  any  order  to  be  made  herein,  and  upon  payment  to 
the  above-named  sheriff  of  the  possession  money  from  this  date, 
the  said  sheriff  do  withdraw  from  the  possession  of  the  goods  seized 
by  him  mider  the  writ  of  fieri  facias  herein. 

And  it  is  further  ordered  that  unless  such  payment  be  made  or 
security  given  within  the  time  aforesaid  the  said  sheriff  proceed  to 
sell  the  said  goods,  and  pay  the  proceeds  of  the  sale,  after  deduct- 
ing the  expenses  thereof  and  the  possession  money  from  this  date, 
into  Court  in  the  cause,  to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed  to  the  trial 
of  an  iBSue  in  the  High  Court  of  Justice,  in  which  the  claimant 
shall  be  plaintiff  and  the  execution  creditor  shall  be  defendant,  and 
that  the  question  to  be  tried  shall  be  whether  at  the  time  of  the 
seizure  by  the  sheriff  the  goods  seized  were  the  property  of  the 
claimant  as  against  the  execution  creditor. 

And  it  is  further  ordered  that  this  issue  be  prepared  and  delivered 
by  the  plaintiff  therein  within  from 

this  date,  and  be  returned  by  the  defendant  therein  within 
days,  and  be  tried  at 

And  it  is  farther  ordered  that  the  question  of  oosts  and  all 
further  questions  be  reserved  until  after  the  trial  of  the  said  issue 
and  that  no  action  shall  be  brought  against  the  sheriff  for  the 
seizure  of  the  said  goods. 

Dated  the  d%yof  18    . 


52.  Interpleader  Order^  NiK  5- 


B.S.C.  April,  In  the  High  Court  of  Justice. 

Division. 


Between 


Master  in  Chambers. 

Mid 

and  between 


18    .        No. 

Plaintiff, 

Defendant 
Claimant, 
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and  the  said  ezeeoiien  creditor,  and 

the  sheriff  of  Kespondebts. 

Upon  hearing  , 

and  upon  reading  the  affidavit  of 
filed  the  day  of  »  18    ,  and 

It  is  ordered  that  upon  payment  of  the  sum  of  I.  ciAimant  to 

into  Court  by  the  said  claimant,  or  upon  his  giving  security  to  the  S^DaifSto*^ 

satisfaction  of  one  of  the  Masters  of  the  Supreme  Court  for  the  Ck>urt. 

payment  of  the  same  amount  by  the  claimant  according  to  the 

directions  of  any  order  to  be  made  herein,  the  above*named  sheriff 

withdraw  from  the  possession  of  the  goods  seized  by  him  under 

the  writ  of  fieri  facias  issued  herein. 

And  it  is  further  ordered  that  in  the  meantime,  and  until  such  Sheriff  to 
1  ••11     •«»         •        •  •       continoe  in 

payment  made  or  security  given,  the  sheriff  continue  m  possession  poBsesdon 

of  the  goods,  and  the  claimant  pay  possession  money  for  the  time  "^«"***™c- 

he  so  continues,  unless  the  claimant  desire  the  goods  to  be  sold  by 

the  sheriff,  in  which  case  the  sheriff  is  to  sell  them  and  pay  the 

proceeds  of  the  sale,  after  deducting  the  expenses  thereof  and  the 

possession  money  from  this  date,  into  Court,  in  the  cause,  to  abide 

farther  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed  to  the  trial  of  Claimant 
an  issue  in  the  High  Court  of  Justice,  in  which  the  claimant  shall  plaintiff, 
be  plaintiff  and  the  execution  creditor  shall  be  defendant,  and  that 
the  question  to  be  tried  shall  be  whether  at  the  time  of  the  seizure 
by  the  sheriff  the  goods  seized  were  the  property  of  the  claimant 
as  against  the  execution  creditor. 

And  it  is  further  ordered  that  this  issue  be  prepared  and  de- 
livered by  the  plaintiff  therein  within  firOm  this  date, 
and  be  returned  by  the  defendant  therein  ^thin  daya, 
and  be  tried  at 

And  it  is  further  ordered  .that  the  question  of  eosts  and  all 
forther  questions  be  reserved  until  after  the  trial  of  the  said  iasue, 
and  that  no  action  shall  b^  brought  against  the  aheriff  &r  tite 
seizure  of  the  said  goods. 

Dated  the  day  of  .,  18    . 


53.  Interpleader  Order^  No,  6. 

fa  tbe  High  Court  of  Justice.  B.S.C.  April, 

Division.  18    .       No.         ^^' 

Master  in  Chambers. 

Between  FlaintififJ 

and 


and  between 


Defendant, 
Claimant, 
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Saronuiry 
order  b j 
oonaent. 


and  the  said  execatkm  creditor  and 

the  sheriff  of  Respondents. 

The  claimant  and  the  execution  creditor  having  requested  and 
consented  that  the  merits  of  the  claim  made  bj  the  claimant  be 
disposed  of  and  determined  in  a  summary  manner,  now  apon 
hearing  ,  and  npou  reading  the  affidavit 

of  filed  the  day  of 

18    ,  and 

It  is  ordered  that 

And  that  the  costs  of  this  application  be 

Dated  day  of  ,  18    . 


54.  Interpleader  Order,  No,7. 


B.S.G.  April,  In  the  High  Court  of  Justice. 
^^'  Division. 


18 


No. 


Bberiffto 
•ell— goods 
iiiflBcwnt. 


Between 


Master  in  Chambers. 


and 


and  between 


execution  creditor  and 


Plaintiff 

Defendant, 

Claimant, 


Respondents. 


and  the  said 
the  sheriff  of 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  above-named  sheriff  proceed  to  sell 
enough  of  the  goods  seized  under  the  writ  of  fieri  facias  issued  in 
this  action  to  satisfy  the  expenses  of  the  said  sale,  the  rent  (if 
any)  due,  the  claim  of  the  claimant,  and  this  execution. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  the  said 
sale  (after  deducting  the  expenses  thereof,  and  rent,  if  any),  the 
said  sheriff  pay  to  the  claimant  the  amount  of  his  said  claim,  and 
to  the  execution  creditor  the  amount  of  his  execution,  and  the 
residue,  if  any,  to  the  defendant. 

And  it  is  further  ordered  that  no  action  be  brought  against  the 
said  Bheri£^  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


Schedule  to  Act  0/187$. 
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55.  Order  dismissing  Summons  (generally). 

In  the  High  Court  of  Justice. 

Division. 

Master  in  Chamhers. 
Between 


18 


No. 


and 


Plaintiff; 
Defendant. 


and 


Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18 

It  is  ordered  that  the  application  of 
be  dismissed*  with  costs  to  be  taxed  and  paid  by  the 
to  the 

Dated  the  day  of  18    . 


B.S.C.  April, 
188Q. 


•Ifthedit- 
missal  is 
withoosts, 
add  these 
words. 


56.   Summons  far  Entry  of  Satisfaction  on  a  Registered 

Bill  of  Sale. 

In  the  High  Court  of  Justice. 

In  the  matter  of  a  bill  of  sale  by 
to 

dated  the  day  of  18    ,  and  registered  on  the 

day  of  18    . 

Let  all  parties  concerned  attend  the  Registrar  of  Bills  of  Sale 
at  the  Central  Office,  Royal  Courts  of  Justice,  London,  on  the 

day  of  18    ,  at  o'clock  in  the 

noon,  on  the  hearing  of  an  application  on  the  part  of  that 

satisfaction  be  entered  on  the  above-mentioned  bill  of  sale. 
Dated  the  day  of  18    . 

This  summons  was  taken  out  by 
of 

To 


B.S.C.  April, 
1880. 


SECOND   SCHEDULE. 


SemionaDd 
Chapter. 


An  Act  to  provide  for 
the  augmenting  the 
salaries  of  the  Master 
of  the  Rolls  and  the 
Vice  Chancellor  of 
England,  the  Chief 
Baron  of  the  Coart  of 
Exchequer,  and  the 
Puisne    Judges     and 


Extent  of  Bepeal. 


Section  seven. 
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Sewionand 
Chapter. 


Banms  of  ihe  Coorto 
in  Westmioster  Hall, 
and  to  enable  His 
Majesty  to  grant  an 
annnitj  to  such  Vice 
Chancellor,  and  addi- 
tional annuities  to  snch 
Master  of  the  Bolls, 
Chief  Baron,  and 
Puisne  Judges  and 
Barons  on  their  resig- 
nation of  their  respec- 
tiye  offices. 

The    Bankruptcy   Act, 
1869 


Extent  of  BepeaL 


The  Bankruptcy  Repeal 
and  Insolvent  Court 
Act,  1869    .... 


Supreme  Court  of  Judi- 
ce^mt  Aety  1873    .    . 


Section  one  hundred  and 
sixteen  from  "  provided 
that  at  any  time,*'  in- 
clusive, to  end  of  the 
section. 

Section  ntneteen  firam 
"  provided  that  at  sny 
time,^*  inclusive,  to  end 
of  the  section. 

So  much  of  sections 
ihree  and  sixteen  as 
relates  to  the  London 
Court  of  Bankruptcy, 
section  six,  section 
tiine,  section  teii,  so 
wach  of  sedioBL  lliir- 
teen  as  relates  to  addi- 
tional judges  of  the 
Court  of  Appeal,  sec- 
tion thirty-four  from 
"all  matters  pending 
in  the  London  Court  of 
Bankruptcy,'*  to  "Lon- 
don Court  of  Bank- 
ruptcy,*'section  thirty- 
five,  section  forty-eight, 
section  fifty-three, -sec- 
tion sixty-three,  sec- 
tion six^-eight^  sec- 
tion 'sixty-nine,  section 
seventy,  section  seven- 
ty-one, section  seventy- 
t^,  section  seventy- 
three,  section  seventy- 
fouv,  and  the  whde  of 
ihe  schedule. 
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RULES,  OF  THE  SUPREME  COURT 

(COSTS). 

Additioital  HiTLES  OP  Court    undcr   the 
Supreme  Court  op  Judicature  Act,  1875. 

(Ordw  in  Coundl,  12th  Au^.  1875;) 


Order  I. 

Where  any  written  deposition  of  a  witness  has  been  Printing 
filed  for  use  on  a  trial,  such  deposition  shall  be  I^gmons 
printed,  unless  otherwise  ordered.  fl^- 

Order  H. 

The  Rules  of  Court  as  to  printing  depositions  and  2lfiSf^-' 
aflidavits  to  be  used  on  a  trial  shall  not  i^ply  to  Tito, 
depositions  and  affidavits  which  have  previously  been 
used    upon    any  proceeding  without    having   been 
printed. 

Orinbr  III. 

Other  aAdavits  than  those  required  to  be  printed  ^P*^^^"* 
by  Order  XXXVIII.,  Rule  6,  in  the  schedule  to  the  ?its*bj  * 
^preme  Court  of  Judicature  Act,  1875,  may  be«<>""^* 
printe^if  all  the  parties  interested  consent  thereto,  or 
the  Court  or  Judge  so  order. 

Ordbb  IV«. 

Order  lY.  of  Ae  additional  Rule»  of  the  Supreme  8pe<^  case. 
Court  (Costs)  is  hereby  annulled.  f^'  '^^"• 

Orp^r  V. 

Where,  pursuant  to  Rules  of  Court,  any  pleading, 
special  case,  petition  of  rights  deposition,  or  affidavit 
is  to  be  printed,  and  where  anypnnted  or  other  office 
copy  thereof  is  to  be  taken,  the  following  regpilations 
shall  be  observed : 

1.  The  party  on  whose  behalf  the  deposition  or  Party  to 
affidavit  is  takes  and  filed  is  to  print  Uie  same  ^^^^' 
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in  the  xnaDner  provided  by  Rule  2  of  Order 
LVI.  in  the  first  schedule  to  the  Supreme 
Court  of  Judicature  Act,  1876. 

SSf^d*  ^*  ^^  enable  the  party  printing,  to  print  any  depo- 
™       *  sition,  the  officer  with  whom  it  is  filed  shall 

on  demand  deliver  to  such  party  a  copy  written 
on  draft  paper  on  one  side  only. 

co«*-  3.  The  party  pnnting  shall,  on  demand  in  writing, 

furnish  to  any  other  party  or  his  solicitor  any 
number  of  printed  copies,  not  exceeding  ten, 
upon  payment  therefor  at  the  rate  of  Id.  per 
folio  for  one  copy,  and  ^d,  per  folio  for  every 
other  copy. 

Credit.  4   fhe  solicitor  of  the  party  printing  shall  give 

credit  for  the  whole  amount  payable  by  any 
other  party  for  printed  copies. 

Written  5.  The  party  entitled  to  be  furnished  with  a  print 

*^^^'  shall  not  be  allowed  any  charge  in  respect  of  a 

written  copy,  unless  the  Court  or  Judge  shall 
otherwise  direct. 

Office  copy.       6.  The  party  by  or  on  whose  behalf  any  deposition, 

affidavit,  or  certificate  is  filed  shall  leave  a  copy 
with  the  officer  with  whom  the  same  is  filed, 
who  shall  examine  it  with  the  original  and 
mark  it  as  an  office  copy ;  such  copy  shall  be 
a  copy  printed  as  above  provided  where  such 
deposition  or  affidavit  is  to  be  printed. 

Prodnction.       7^  The  party  or  solicitor  who  has  taken  any  printed 

or  written  office  copy  of  any  deposition  or 
affidavit  is  to  produce  the  same  upon  every 

W)roceeding  to  which  the  same  relates. 
^  here  any  party  is  entitled  to  a  copy  of  any 

^^^'  deposition,  affidavit,  proceeding,  or  document 

filed  or  prepared  by  or  on  behalf  of  another 
party,  which  is  not  required  to  be  printed, 
such  copy  shall  be  furnished  by  the  party  by 
or  on  whose  behalf  the  same  has  been  filed  or 
prepared. 
How  9.  The  party  requiring  any  such  copy,  or  his  soli- 

obtaioed.  • .  ^     •  •^  .     ^     ^     °        ''•j^  i •*' '  j'        ^      xi. 

citor,  IS  to  make  a  written  application  to  the 

Earty  by  whom  the  copy  is  to  oe  furnished,  or 
is  solicitor,  with  an  undertaking  to  pay  the 
proper  charges,  and  thereupon  such  copy  is  to 
oe  made  and  ready  to  be  delivered  at  the 
expiration  of  twenty-four  hours  after  the 
receipt  of  such  request  and  undertaking,  or 
within  such  other  time  as  the  Court  or  Judge 
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may  in  any  case  direct,  and  is  to  be  furnished 
accordingly  upon  demand  and  payment  of  the 
proper  charges. 

10.  In  the  case  of  an  ex  parte  application  for  an  J^««*«rf 

injunction  or  writ  of  ne  exeat  regno,  the  party 
making  such  application  is  to  furnish  copies  of 
the  affidavits  upon  which  it  is  granted  upon 
payment  of  the  proper  charges  immediately 
upon  the  receipt  of  such  written  request  and 
undertaking  as  aforesaid,  or  within  such  time 
as  may  be  specified  in  such  request,  or  may 
have  been  directed  by  the  Court. 

11.  It  shall  be  stated  in  a  note  at  the  foot  of  every  ^^^^^  ^ 
affidavit  filed  on  whose  behalf  it  is  so  filed,  and  whaw  behalf 
such  note  shall  be  printed  on  every  printed 

copy  of  an  affidavit  or  set  of  affidavits,  and 
copied  on  every  office  copy  and  copy  furnished 
to  a  party. 

12.  The  name  and  address  of  the  party  or  solicitor  Nwme  and 
by  whom    any  copy  is  furnished  is  to   be       ^* 
endorsed  thereon  in  like  manner  as  upon  pro- 
ceedings in  Court,  and  such  party  or  solicitor 

is  to  be  answerable  for  the  same  being  a  true 
copy  of  the  original,  or  of  an  office  copy  of  the 
original,  of  which  it  purports  to  be  a  copy,  as 
the  case  may  be. 

13.  The  folios  of  all  printed  and  written   office  Numbering. 

copies,  and  copies  delivered  or  furnished  to  a 
party,  shall  be  numbered  consecutively  in  the 
margin  thereof,  and  such  written  copies  shall 
be  written  in  a  neat  and  legible  manner  on  the 
same  paper  as  in  the  case  of  printed  copies. 

14.  In  case  any  party  or  solicitor  who  shall  be  re-  gJ^K^  *® 

quired  to  furnish  any  such  written  copy  as 
aforesaid  shall  either  refuse  or,  for  twenty-four 
hours  from  the  time  when  the  application  for 
such  copy  has  been  made,  neglect  to  furnish 
the  same,  the  person  by  whom  such  application 
shall  be  made  shall  be  at  liberty  to  procure  an 
office  copy  from  the  office  in  which  the  original 
shall  have  been  filed,  and  in  such  case  no 
costs  shall  be  due  or  payable  to  the  solicitor 
so  making  de&ult  in  respect  of  the  copy  or 
copies  so  applied  for. 

16.  Where,  by  any  order  of  the  Court  (whether  of  ^„*S,^^; 

,  appeal  or  otherwise)  or  a  Judge,  any  pleading, 
evidence^  or  other  dociunent  is  ordered  to  be 
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printed,  the  Court  or  Jndi^  may  order  the 
expense  of  printing  to  be  borne  and  allowed, 
and  printed  copies  to  be  furnished  by  and  to 
such  parties  and  upon  such  terms  as  shall  be 
thought  fit. 

Order  VI. 

The  following  regulations  as  to  oosto  <tf  proceed- 
ings in  the  Supreme  Court  of  Judicature  shall  regu- 
late such  costo  from  the  commencement  of  the 
Supreme  Court  of  Judicature  Acts,  1873  and  1875 : 
Lower  Male.  1.  Solicitors  shall  be  entitled  to  charge  and  be 
allowed  the  fees  set  forth  in  the  column  headed 
"lower  scale"  in  the  schedule  hereto — 

In  all  actions  for  purposes  to  which  any  of  the 
forms  of  indorsement  of  claim  on  writs  of  summons 
v^  Sections  IL,  IV.,  and  VII.,  in  Part  II.  of  Appendix 
A.,  referred  to  the  3rd  Rule  of  Order  III.  in  the 
schedule  to  the  Supreme  Court  of  Judicature  Act, 
1875,  or  other  similar  forms^  are  applicable  (except 
as  after  provided  in  actions  for  injunctions) ; 

In  all  causes  and  matters  by  the  34th  section  of 
the  Supreme  Court  of  Judicature  Act,  1873,  as- 
signed to  the  Queen's  Bench  Division  of  the  Court ; 

In  all  causes  and  matters  by  the  34th  section  of 
the  said  Act  assigned  to  the  Common  Pleas  Division 
of  the  Court ; 

In  atll  causes  and  majtiters  by  the  34th  section  of 
the  said  Act  assigned  to  the  Hxchequer  Division  of 
the  Court ; 

In  all  causes  and  mattters  by  the  84th  section  of 
the  said  Act  assigned  to  the  Probate,  Divorce,  and 
Admiraltjr  Division  of  the  Court ; 

And  also  in  causes  and  matters  by  the  34th  section 
of  the  said  Act  assigned  to  the  Chancery  Division  of 
the  Court  in  the  following  cases ;  (that  is  to  say,) 
(1^)  By    creditors,    legatees    (whether    specific, 
pecuniary,  or  residuary),   devisees  (whether 
in  trust  or  otherwise),  heirs-at-law  ot  next-of- 
kin,  in  which  the  personal  or  real  or  personal 
and  real  estate  for  or  against  or  in  respect  of 
which  or  for  an  account  or  administration  of 
wbich  the  demand  may  be  made  shall  be 
under  the  amount  or  value  of  1,000^ 
(2.)  For  the  execution  of  trusts  or  appointment  of 
new  trustees  in  which  the  trust  estate  or  iuiul 
shall  be  under  the  amount  or  value  of  1,000/. 
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(3.)  For  dissolution  of  partnership  or  the  taking  of 
partnership  or  any  other  accounts  in  which 
the  partnership  assets  or  the  estate  or  ftind 
shall  he  under  the  amount  or  value  of  1,000^. 

(4.)  For  foreclosure  or  redemption,  or  for  enforcing 
any  charge  or  lien  in  which  the  mortgage 
whereon  the  suit  is  founded,  or  the  charge  or 
lien  sought  to  be  enforced,  shall  be  under  the 
amount  or  value  of  1,000/. 

(6.)  And  for  specific  performance  in  which  the 
purchase  money  or  consideration  shall  be 
under  the  amount  or  value  of  1,000Z. 

(6.)  In  all  proceedings  under  the  Trustees  Relief 
Acts,  or  under  the  Trustee  Acts,  or  under  any 
of  such  Acts,  in  which  the  trust  estate  or  fund 
to  which  the  proceeding  relates  shall  be  under 
the  amount  or  value  of  1,000Z. 

(7.)  In  all  proceedings  relating  to  the  guardian- 
ship or  maintenance  of  infants,  in  which  the 
property  of  the  infant  shall  be  under  the 
amount  or  value  of  1,000Z. 

(8.)  In  all  proceedings  by  original  special  case, 
and  in  all  proceedings  relating  to  ftmds  carried 
to  separate  accounts,  and  in  all  proceedings 
under  any  Railway  or  private  Act  of  Parlia- 
ment, or  under  any  other  statutory  or  summary 
jurisdiction,  and  generally  in  all  other  cases 
where  the  estate  or  fund  to  be  dealt  with  shall 
be  under  the  amount  or  value  of  1,000/. 

Where  a  plaintiff  claimed  compensation  out  of  an  estate  (on 
the  ground  that  deceased  had  taken  both  ander  a  will  and  in 
opposition  to  it)  and  added  a  claim  for  administration,  it  was  held 
that  the  amount  to  which  he  was  entitled,  and  not  the  amount  of 
the  estate,  was  the  measure  of  value  for  the  purpose  of  taxation. 
{Rogers  v.  Jones^  7  Ch.  D.  345.)  Jn  the  administration  of  real 
estate  subject  to  a  mortgage,  the  actual  and  not  the  estimated 
value  of  the  equity  of  redemption  is  to  be  taken  for  taxation.  {Re 
Sanderson,  7  Ch.  D.  176.) 

2.  Solicitors  shall  be  entitled  to  charge  and  be  Higher  scale. 
allowed  the  fees  set  forth  in  the  column  headed 
**  higher  scale"  in  the  schedule  hereto ;  in  all  actions 
for  special  injunctions  to  restrain  the  commission  or 
continuance  of  waste,  nuisances,  breaches  of  covenant, 
injuries  to  property,  and  infi'ingement  of  rights, 
easements,  patents  and  copyrights,  and  other  similar 
cases  where  the  procuring  such  injunction  is  the 
principal  relief  sought  to  be  obtained,  and  in  all  cases 

ao 
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other  than  those  to  which  the  fees  in  the  eoltunn 
headed  ^^  lower  scale"  are  hereby  made  applicable. 

Where  a  treipau  did  not  invoWe  any  aaaertioii  of  title  or  aiiy 
injuTj  of  a  pennanent  or  irreparable  nature,  it  was  held  that  it 
was  not  a  case  where  the  injunction  was  the  principal  felief 
sought.  (Cliapman  v.  Midland  BaUway  Company ^  5,  Q.  B.  D. 
167 ;  Affirmed  by  C.  of  A.,  W.  N.  1880,  p.  69.) 

Court  msy  8.  Notwithstanding  these  rules^  the  Court  or 
Judge  may  in  any  case  direct  the  fees  set  forth  in 
either  of  tne  said  two  columns  to  be  allowed  t.o  all  or 
either  or  any  of  the  parties^  and  as  to  all  or  any  part 
of  the  costs. 

A  Judge  cannot  delegate  to  a  Master  the  discretionary  power 
given  him  by  this  rule  to  allow  the  higher  or  lower  scale.  {CoHi- 
cene  Floor  Conyocmy  v.  TuU,  27  W.  fi.  373.) 

In  an  action  on  a  bill  of  exchange,  Jessel,  M.  B.,  certified  for 
costs  in  the  higher  scale,  when  it  was  one  of  rather  an  extraordi- 
nary character.    {Pooley  V.  Driver y  5  Ch.  D.  494.) 

4.  The  provisions  of  Order  LXIII.  in  the  first 
schedule  to  the  Supreme  Court  of  Judicature  Act,. 
lS76j  shall  apply  to  these  rules. 


The  schedule  above  referred  to. 

An  Order  or  Rule  herein  referred  to  by  number  shall 
mean  the  Order  or  Rule  so  numbered  in  the  First 
Schedule  to  the  Supreme  Court  of  Judicature  Act, 
1875. 

Wbits,  Summonses,  and  Warrants. 

Lower  Scale.    Hioto  Sole. 

Writs  of  summons  for  the  commence-  £  s,  d,  £  s.  d, 
ment  of  any  action  .        .        .068        0  13    4 

And  for  indorsement  of  claim,  if 
special 060        O60 

Concnrrent  writ  of  summons      .        .068        068 

Renewal  of  a  writ  of  summons    .        .068        068 

Notice  of  a  writ  for  seryice  in  Heu  of 
writ  out  of  jurisdiction   .        .        .040        0    5    0 

Writ  of  inquiry 110        110 

Writ  of  mandamus  or  injunction         .  0  10    0        110 

Or  per  folio 0    14        0    14 

Wnt  of  subpobna  ad  testificandum 
duces  tecum 0    6    8        0    6    8 

And  if  more  than  four  folios,  for  each 
folio  beyond  four    .        .        .        .014        014 

Writs  or  writs  of  subpoena  ad  testifi- 
candum for  any  number  of  persons 
not  exceeding  three,  and  the  same  for 
every  additional  number  not  exceed- 
ing t)^0e        .        .        .        .        .068        0    6     S 
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Lower  Scale.    Higher  Scale. 
S,   9,   d.        £    9.   d. 

Writ  of  distringas,  pursuatU  to  statute  See  o.XLVi. 

5Vtet,e.S 0  13    4        0  13    4^**' 

Writ  of  execution,  or  other  writ  to 

enforce  any  judgment  or  order        .070        0  10    0 

And  if  more  than  four  foUoa,  for  each 

folio  beyond  four    .        .        .        .014        014 

Procuring  a  writ  of  execution  or  notice 
to  the  sheriff,  marked  with  a  seal  of 
renewal.        •        .        .        .        .0 

Notice  thereof  to  serve  on  sheriff        .  0 

Any  writ  not  included  in  the  above  .  0 
These  fees  inodnde  all  indorse- 
ments and  copies,  or  prsacipes,  for 
the  officer  sealing  tbem,  ana  atten- 
dances to  issue  or  seal,  but  not  the 
court  fees. 

Summons  to  attend  at  jud^i^es' chambers  0    3    0        0    6    8 

Or  if  special,  at  taxing  officer's  discre- 
tion, not  exceeding         .        .        .0 

Copy  for  the  judge,  when  required      .  0 

Or  per  folio       .        .        .        •        . 

Original  summons  for  proceedings  in 

chambers  in  the  Chancery  Division  .  0  13    4        110. 

And  attending  to  get  same  and  dupli- 
cate sealed,  and  at  the  proper  office 
to  file  duplicate  and  get  copies  for 
service  stamped      .... 

Copy  for  the  judge     .... 

Or  per  folio        ..... 

Indorsing  same  and  copies  under  8th 
rule  of  the  35th  of  the  Consolidated 
General  Orders  of  the  Court  of 
Chancery 0    6    8        0    6    8 

Seevices,  Notices,  aitd  Demands. 

Service  of  any  writ,  summons,  warrant, 

interrogatcHriesy      petition,      order, 

notice,  or  demand  on  a  party  who 

has  not  entered  an  appearance,  and 

if  not  authorised  to  oe  served  by 

post       .        ..        .        .        .050        050 

If  served  at  a  distance  of  more  than 

two  miles  from  the  nearest  place  of 

business,  or  office  of  the  solicitor 

serving   the    same,  for   each  mile 

beyond  such  two  miles  therefrom  .010  010 
Where,  in  consequence  of  the  distance 

of  the  party  to  be  served,  it  is  proper 

to  effect  such  service  through  an 

agent  (other  than  the  London  agent), 

for  correspondence  in  addition         .070        070 

Ga2 


0  13    4 

0  13 

4 

0    2    0 

0    2 

0 

mmm 

0    0 

4 

452  Bules  of  the  Supreme  Court  (Costs). 

Lower  Scale.    Higher  Scale. 
£   8.    d.        £  s.  d. 
Where  more  than  one  attendance  is 
necessary  to  effect   service,  or  to 
ground  an  application  for  substituted 
service,  sucn  farther  allowance  may 
be  made  as  the  taxing  officer  shall 
think  fit. 
For  service  out  of  the  jurisdiction  such 
allowance  is    to   be    made  as  the 
taxing  officer  shall  think  fit. 
Service  where  an  appearance  has  been 

entered  on  the  solicitor  or  party      .026        0    2    C 
Or  if  authorised  to  be  served  by  post  .016        016 
Where  any  writ,  order,  and  notice,  or 
any  two  of  them,  have  to  be  served 
together,  one  fee  only  for  service  is 
to  be  allowed. 
In   addition  to  the  above  fees,  the 
following    allowances    are    to    be 
made: — 
As  to  writs,  if  exceeding  two  folios,  for 
copv  for  service,  per  folio  beyond 

such  two 0    0    4        0    0   4 

As  to  summons  to  attend  at  the  judges' 

chambers,  for  each  copy  to  serve  .010  0  2  0 
Or  per  folio  .  ..  ..004  004 
As  to  notices  in  proceedings  to  wind 
up  companies,  for  preparing  or  filling 
up  each  notice  to  creditors  to  at- 
tend and  receive  debts,  and  to  con- 
tributories  to  settle  list  of  contri- 

butories 0    10        0    10 

And  for  preparing  or  filling  up  each 
notice  to  contributories  to  be  served 
with  a  general  order  for  a  call,  or  an 
order  for  payment  of  a  call  .  .010  0  1  0 
And  for  drawing  notice  to  be  served 
on  contributories  or  creditors  of  a 
meeting,  per  folio  .  .  .  .010  010 
Por  each  copy  of  the  last-mentioned 

notice  to  serve,  per  folio  .  .004  004 
For  preparing  or  filling  up  for  service 
in  any  other  cause  or  matter,  each 
notice  to  creditors  to  prove  claims, 
and  each  notice  that  cheques  may  be 
received,  specifying  the  amount  to 
be  receivea  for  principal  and  inte- 
rest, and  costs,  if  any  .  .  .010  0  1  0 
For  preparing  notice  to  produce  or 

admit,  and  one  copy        .        .        .050        076 
If  special  or  necessarily  long,    such 
allowance  as  the  taxing  officer  shall 
think  proper,  not  exceeding  per  folio  0    0    8        0    14 
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Lower  Scale.    Higher  Scale. 

£   8,    d,       £  8,  d. 

And  for  each  copy  beyond  the  first, 
sach  allowance  as  the  taxing  master  . 
shall  think  proper,  not  exceeding  per 
folio 004        004 

For  preparing  notice  of  motion  .  .     .020        050 

Or  per  folio 0    10        0    10 

Copy  for  service         .        .        .        .010        010 

Or  per  folio —  0    0    4 

'Sot  preparing  any  necessary  or  proper 
notice,  not  otherwise  provided  for, 
and  demand 016        016 

Or  if  special,  and  necessarily  exceed- 
ing three  folios,  for  preparing  same, 
for  each  folio  beyond  three      .        .010        010 

And  for  each  copy  for  service,  per  folio 

beyond  such  tliree  .        .        .        .004        004 

Copies  for  service  of  interrogatories  and 
petitions,  and  of  orders  with  neces- 
sary notices  (if  any)  to  accompany, 
per  folio 0    0    4        0    0    4 

Except  as  otherwise  provided,  the 
allowances  for  services  include  copies 
for  service. 

Where  notice  of  filing  affidavits  is  re- 
quired, only  one  notice  is  to  be 
allowed  for  a  set  of  affidavits  filed, 
or  which  ought  to  be  filed  together. 

In  proceedings  to  wind  up  a  company, 
the  usual  charges  relating  to  printing  ; 

shall  be  allowed  in  lieu  of  copies  for 
service,  where  the  fee  for   copies  i' 

would  exceed  the  charges  for  print- 
ing, and  amount  to  more  than  tl,  -        ^ 

Where  any  appointment  is  or  ou^ht  to 
be  adjourned,  service  of  a  notice  of 
the  adjournment,  or  next  appoint- 
ment, is  not  to  be  allowed. 

Afpeajuj^ces. 

Entering  any  appearance    .        .        .068        068 

If  entered  at  one  time,  for  more  than 
one  person,  for  every  defendant 
beyond  the  first      .        .        .        .010        020  \ 

If  a  person  appearing  to  a  writ  of 
summons  to  recover  land  limits  his 
defence  b^  his  memorandum  of  ap- 
pearance, in  addition  to  the  above  .068        068 

iNSlatJCTlONS. 

To  sue  or  defend        .        .        .        .068        0  13    4 
Eor  statement  of  complaint         .        .  0  13    4        2    2    0 
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Lower  Scale.    Higher  Seale. 
&    8.    d.        &    8,   d. 

For  statement  or  forthtf  stateaieit  of 

defence 068        0  13   4 

For  oonnter-claim      .        .        .        .068        0  13   4 
for  reply  by  plaintiff  when  defendant 

sets  up  a  connter-ctakn  .  .  .  0  13  4  110 
For  reply  or  ftirtber  reply  in  any  other 

case  bt  plaintiff  or  otner  person,  with 

or  witnont  joinder  of  issa&  .  .068  0  13  4 
For  confession  of  defenoe  .  .  .068  0  13  4 
For  joinder  of  issue   without   other 

matter  and  fbr  demurrer .  .  .068  0  13  4 
For  special  case,  specitd  petition,  any 

other  pleading  (not  beim;  a  sam« 

mons),  and  interrogatories  for  exami- 
nation of  a  party  or  witness    .        .068        0  13    4 
To  amend  any  pleading  .        .068        0134 

For  affidavit  m  answer  to  interrogato- 
ries, and  other  special  affidavits       .068        068 
To  appeal .        .        .-.        .        .0134        110 
To  Md  parties  by  ofder  of  Court  or 

Judge    .        ..        .        .        .068        0  13    4 

For  counsel  to  advise  on  evidence  when 

the  evidence  in  chief  is  to  be  taken 

orally 068        068 

Or  not  to  exceed        .        .        .        .  0  13    4        110 
For  counsel  to  make  any  application  to 

a  Court  or  Judge  where  no  other 

brief      .        .        .        .       .        .068        0  10   0 

For  brief  on  motion  for  special  injunc- 
tion        0  13    4        110 

For  brief  on  hearing  or  trial  of  action 

upon  notice  of  trial  ffiven,  whether 

such  trial  be  before  a  Judge,  with  or 

without  a  jury,  or  before  an  official 

or  special  referee,  or  <m  a  trial  of  an 

issue  of  fact  before  a  Judge,  com- 
missioner, or  referee,  or  on  assess- 
ment of  damages  .        .        .110        S    2    0 
For  such  brief,  and  for  brief  on  tiie 
,  hearii^  of  an  appeal  when  witnesses 

are  to  be  examined  or  cross-examined, 

such  fee  may  be  allowed  as  the  taxing 

officer  shall  think  fit,  having  regard 

to  all  the  circumstances  of  the  case, 

and  to  other  allowances,  if  any,  for 

attendances  on  witnesses  and  pro- 

during  evidence. 
The  fees  for  instructions  for  brief  are 

not  to  apply  to  a  hearing  on  further 

consideration. 
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D&/LWINfi  PlJBADINGS  A]Sn7  OtHEB  DOCUMEKTS. 

Lower  Scale.    Higher  Scale. 

£  i.   d.      £   s.   d. 

Statement  of  claim     .        .        .        .  0  10    0        110 

Or  per  folio       .        .        .        .        .010        Q    1    0 

Statement  of  defence         .        .        .050        0  10    0 

Or  per  folio 0    10        0    10 

Statement  of  defence  and  counter-claim  0    5    0        110 

Or  per  folio       .        .        .        ..010        010 

Reply,  with  or  without  joinder  of  issue, 
confession  of  defence,  joinder  of  issue 
without  other  matter,  demurrer,  and 
any  other  pleading  (not  being  a  peti- 
tion or  summons)  and  amendments 
of  any  pleading      .        ,       .        .050        0  10    0 

Or  per  folio       .        .        .        ..010        010 

Particulars^  breaches,  and  objections, 
when  required,  and  one  copy  to  de- 
liver     .        ,        .        ..        .050        068 

On  such  amount  as  the  taxing  officer 
shall  think  fit,  not  exceeding  per 
foUo      .        .        .        .        .        .008        014 

If  more  than  one  copy  to  be  delivered, 

for  each  other  copy  per  folio  .        .004        004 

Special  case,  whether  original  or  in  an 
action,  affidavits  in  answer  to  inter- 
rogatories and  other  specialaffidavits,^ 
special  petitions,  and  interrogatories, 
per  folio        .        .        .        ..010        010 

Bnef,  on  trial  or  hearing  of  cause,  issue 
of  fact^  assessment  of  damages,  ex- 
amination of  witnesses,  demurrer, 
special  case  and  petition  before  a 
Court  or  Judge,  sheri£r,commis8ioner, 
referee,  examiner,  or  officer  of  the 
Court,  when  necessary  and  proper 
in  addition  to  pleadijigs,  including 
necessary  and  proper  observations, 
per  folio 0    10        0    10 

Bnef  on  application  to  add  parties      .068        0  10    0 

Or  per  folio       .        ,        .        .        .010        010 

Brief  on  further  consideration,  per  sheet 

of  10  folios 0    6    8        0    6    8 

Accounts,  statements,  and  oth^  docu- 
ments for  the  Judges'  Chambers, 
when  required,  and  fair  copy  to  leave, 
perfoUo         .        ...        .008        014 

Aovertisements  to  be  si^ed  by 
Judge's  clerk,  including  attendance 
therefor         .        ..        .        .068        0  13    4 

BiU  of  costs  for  taxation^  including  copy 

for  the  taxing  officer      .       .        .008        008 
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Lower  Scale.    Higber  Setle. 

&   *,    d,       £  *.   d. 
Of  pletdings,  bnefs,  and  other  doca- 

meats  wbcure  no  other  proTision  is 

made,  at  per  folio  .  .004        004 

Where,  pursuant  to  Rules  of  Court  any 

pleadii^  special  case  or  petition  of 

right,  or  evidenoe  is  printed,  the  so- 
licitor of  the  party  printing  shall  be 

allowed  for  a  eopy  for  the  printer, 

(exeept  when  made  by  the  officer  of 

the  court),  at  per  folio    .        .        .004        004 
And  for  examining  the  proof  print,  at 

perfoUo 002        002 

And  for  printing  the  amount  actually 

and  properly  paid  to  the  printer,  not 

exceeding  ten  folios        .        .        .  0  10    0        0  10    0 
Sjs.c.  Jvne,  And  in  addition  for  cTciy  20  beyond 
^^^'  the  first  20  copies,  of  any  document 

not  exceeding  24  folios    .        .        .0    2    0        0    2    0 
And  where  any  part  shall  properly  be 

printed  in  a  foreign  language,  or  as 

a  fac-simile,  or  in  any  unusual  or 

special  manner,  or  where  amy  altera- 
tion in  the  document  being  printed 

becomes  necessary  after  the    first 

proof,  such  farther  allowance  shall 

De  made  as  the  taxing  officer  shall 

think  reasonable. 
These  allowances  are  to  include  all  at- 

tendanees  on  the  printer. 
The  solicitor  for  a  party  entitled  to  take 

printed  copies  shall  be  allowed,  for 

such  number  of  copies  as  he  shall 

necessarily  or   properly    take,    the 

amount  he  shall  pay  therefor. 
In  addition  to  the  allowances  for  print- 
ing and  taking  printed  copies,  there 

shall  be  allowed  for  such  printed 

copies  as  may  be  necessary  or  pro- 
per for  the  foUowiiig  but  for  no  otiier 

purposes  (vide  licetj : 
Of  any  pleading  for  deliyery  to  the  op- 
posite party,  or  filing  in  default  of 

appesgrance 

Of  any  special  case  for  filing 

Of  any  petition  of  right  for  presentation, 

if  presented  in  print,  and  for  the 

sobcitor  of  the  Treasury,  and  ser- 
vice on  any  party    .... 
Of  anjr  pleading,  special  case,  or  petition 

of  right,  for  the  use  of  the  Court  or 

Judge    
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Of  any  affidavit  to  be  sworn  to  in  print 

And  of  any  pleading,  special  case,  pe- 
tition of  right,  or  evidence  for  the 
use  of  counsel  in  Court,  and  in  coun- 
try agency  causes  when  proper  to 
be  sent  as  a  close  copy  for  the  use  of 
the  country  solicitor,  at  per  folio    .002        003 

Such  additional  allowances  for  printed 
copies  for  the  Court  or  Judge,  and 
for  counsel,  are  not  to  be  made  where 
written  copies  have  been  made  pre- 
viously to  printing,  and  are  not  in 
any  case  to  oe  made  more  than  once 
in  the  ))rogress  of  the  cause    . 

Close  copies,  whether  printed  or  writ- 
ten, are  not  to  be  allowed  as  of 
course,  but  the  allowance  is  to  de- 
pend on  the  propriety  of  making  or 
sending  the  copies,  which  in  each 
case  is  to  be  shown  and  considered 
by  the  taxing  officer. 

Inserting  amendments  in  a  printed  copy 
of  any  pleading,  special  case,  or  pe- 
tition of  right,  when  not  reprinted  .010        050 

Or  per  folio 0    0    4        0    0    4 

Pebttsals. 

Of  statement  of  complaint,  statement 

of  defence,  reply,  joinder  of  issue, 

demurrer,  and  other  pleading  (not 

bein^  a  petition  or  summons)  Dy  the 

solicitor  of  the  party  to  whom  the 

same  are  delivered  .        .        .068         0  13    4 

Or  per  folio —  0    0    4 

Of  amendment  of  any  such  pleading  in 

writing 068        068 

Or  per  folio —  0    0    4 

If  same  reprinted  .  .  .  .068  0  13  4 
Or  per  folio  of  amendment.        .        .        —  0    0    4 

Of  interrogatories  to  be  answered  by  a 

party  by  his  solicitor  .  .  .  0  6  8  n  0  13  4 
Or  per  folio       .....—  004 

Of  special  case  bv  the  solicitor  of  any 

party  except  the  one  by  whom  it  is 

prepared 0    6    8        0  13    4 

Or  per  folio —  0    0    4 

Of  copy  order  to  add  parties,  notice  of 

defendant's  claim  against  any  person 

not  a  party  to   the  action  under 

Order  XVL,  Rule  18,  and  of  defen- 
dant's  statement  of   defence   and 
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oonnter-claim  served  on  a  pertoo,  not 
a  party  under  Order  XXII.,  Role  6, 
by  the  solicitor  of  the  party  served 
therewith,  and  in  these  seyeral  cases 
the  perasal  of  the  plaintiff's  state- 
ment of  complaint  is  also  to  be  al- 
lowed nuless  the  solicitor  has  been 
previously  allowed  such  perusal       .  0    6    &        0  13    4 

Or  per  folio —  0    0    4 

Of  notice  to  produce  and  notice  to  ad- 
mit by  the  solicitor  of  the  party 
served 0    6    8^        0  13    4 

Of  affidavit  in  answer  to  interro^^atories 
by  the  solicitor  of  the  party  interro- 
gating, and  of  other  special  affidavits 
by  the  solicitor  of  the  party  against 
whom  the  same  can  be  read,  per  folio  0    0    4        0    0    4 

Attendances. 

To  obtain  consent  of  next  friend  to  sue 

in  his  name  .  .  .  ..068  0  13  4 
To  deliver  or  file  any  pleading  (not  being 

a  petition  or  summons)  and  a  specifu 

case       .        .        .        .        ..034        068 

To  inspect,  or  produce  for  inspection, 

documents  pursuant  to  a  notice  to 

admit 068        0  13    4 

Or  per  hour 068.068 

To  examine  and  sign  admissions  .068  0  13  4 
To  inspect  or  produce  *for  inspection, 

documents  referred  to  in  any  plead- 
ing or  affidavit,  pursuant  to  notice 

under  Order  XXXL,  Rule  14         .068        068 

Or  per  hour 068        06    8 

To  obtain  or  give  any  necessary  or  pro^ 

per  consent 0    6    8        0    6    8 

To  obtain  an  appointment  ta  examine 

witnesses  ..,*  .  .  .068  068 
On  examination  of  witnesses  before  any 

examiner,  commissioner,  officer,  or 

other  person  .  .  .  .  .  0  13  4  0  13  4 
Or  according  to  circumstances  not  to 

exceed 320       220 

Or  if  without  counsel,  not  to  exceed  .      —  3    3    0 

On  deponents  being  sworn,  or  by  a 

solicitor  or  his  clerk  to  be  sworn,  to 

an  affidavit  in  answer  to  interroga- 
tories or  other  special  affidavit  .068  068 
On  a  summons  at  J  udgea'  Chambers  .068  068 
Or  according  to  circumstances  not  to 

exceed 110        110 
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In  the  Chancery  Division,  all  allowaaees 

for  attending  at  the  Judges'  Cham- 
bers are  to  be  by  the  Juc^  or  chief 

clerk  as  heretofore. 
To  file  chief  clerks'  and  taxing  masters' 

certificates,  and  get  copy  marked  as 

an  office  copy         .  .        .068        068 

On  counsel  with  brief  or  other  papers-^ 

If  counsel's  fee  one  guinea     .        .034        068 

If  more  and  under  five  guineas        .068        068 

If  five  guineas  and  tuider20  guineas  0    6    8        0  13    4 

If  20  guineas         .        .        .        .  0  13    i       110 

If  40  guineas  or  more    .        .        .       —  2    2    0 

On  consultation  or   conference  with 

counsel       ' 0  13    4       0  13    4 

To  enter  or  set  down  action,  demurrer, 

special  case,  or  appeal,  for  hearing  or 

trial  .  .  .  .•  .  .068  068 
In  Court  on  motion  of  course  and  on 

counsel  and  for  order  .  ..  .  0  10  0  0  13  4 
To  present  petition  fov  order  of  course 

and  for  order  .        .        .        .068        0  13    4 

In  Court  on  every  special  motion,  each 

day 

On  same  when  heard  each  day  . 
Or  according  to  circumstances  . 
Chi  demurrer,  special  case,  or  special 

petition,  or  application   adjourned 

irom  the  Judges'  Chambers,  when 

in  the  special  paper  for  the  day,  or 

likely  to  be  heard  .  .  .  .068  0  10  0 
On  same  when  heard .  .  .  .  0  13  4  110 
Or  according  to  circumstances,  not  to 

exceed 110       220 

On  hearing  or  trial  of  any  eanie,  or 

matter,  or  issue  of  fact,  in  London 

or  Middlesex,  or  the  town  where  the 

solicitor  resides  or  carries  on  busi- 
ness, whether  before  a  Judge  with  or 

without  a  jury,  or  commissioner,  or 

referee,  or  on  assessment  of  damages, 

when  in  the  paper  .... 
When  heard  or  tried  .... 
Or  according  to  circumstances    « 
When  not  in  London  or  Middlesex,  nor 

in  the  town  where  the  solicitor  re* 

sides  or  carries  on  business,  for  eaeh 

day  (except  Sundays)  he  isnecessarily 

absent   .        .        ..        .        .220        330 

And  expenses  (besides  actual  reasonable 

travelling  expenses)  eac)i  day  includ- 
ing Sundays 110       110 
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Or  if  the  solicitor  has  to  attend  on  more 
than  one  trial  or  assessment  at  the 
same  time  and  place,  in  each  case    .110        1  11    6 

The  expenses  in  such  case  to  be  rateably 
diviaed. 

To  hear  judgment  when  same  adjourned  0    6    8        0  13    4 

Or  according  to  circumstances    .        .  0  13    4        110 

To  deliver  papers  (when  required)  for 
the  use  of  a  Judge  prior  to  a  hearing  0    6    8        0    6    8 

If  more  than  one  judge       .        .        .  0  13    4        0  13    4 

On  taxation  of  a  bill  of  costs      .        .068        068 

Or  according  to  circumstances,  not  to 
exceed  .        .        .        ..        .220        220 

In  causes  for  purposes  within  the 
cognizance  of  the  Court  of  Chancery  . 
before  the  Act  passed,  such  further 
fee  as  the  taxing  officer  may  think  fit, 
not  exceeding  the  allowances  hereto- 
fore made. 

To  obtain  or  give  an  undertaking  to 
appear 0    6    8 

To  present  a  special  petition,  and  for 
same  answered       .        .        .        .068 

On  printer  to  insert  advertisement  in 
Gazette 0    6    8 

On  printer  to  insert  same  in  other 
papers,  eacii  printer       ..        .        .        — 

Or  every  two 0    6    8  — 

On  registrar  to  certify  that  a  cause  set 
down  is  settled,  or  for  any  reason 
not  to  come  into  the  paper  for  hear- 
ing         0    6    8 

Por  an  order  drawn  up  by  chief  clerk, 
and  to  get  same  entered  .        .068 

On  counsel  to  procure  certificate  that 
cause  proper  to  be  heard  as  a  short 
cause,  and  on  registrar  to  mark  same  0    6    8 

To  mark  conveyancing  counsel  or  tax- 
ing master 0    6    8 

Eor  preparing  and  drawing  up  an  order 
made  at  chambers  in  proceedings  to 
wind-up  a  company  and  attending  for 
same,  and  to  get  same  entered        .  0  13    4 

And  for  engrossing  every  such  order, 

per  folio 0    0    4 

Note. — An  order  of  course  means 
an  order  made  on  an  ex  parte  appli- 
cation, and  to  which  a  party  is 
entitled  as  of  right  on  his  own  state- 
ment and  at  his  own  risk. 
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Oaths  and  Exhibits. 

Lower  Scale.    I^gh^  Seale. 
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Commissioners  to  take  oaths  or  affi- 
davits. For  every  oath,  declaraiton, 
affirmation,  or  attestation  upon  ho- 
nour in  London  or  the  country        .016        016 

The  solicitor  for  preparing  each  exhibit 
in  town  or  country  .        .        .010        010 

The  commissioner  for  marking  each 
exhibit 010        010 

Term  Fees. 

For  every  term  commencmg  on  the  day 
the  sittings  in  London  and  Middle- 
sex of  the  High  Court  of  Justice 
commence,  and  terminating  on  the 
day  preceding  the  next  such  sittings, 
in  wnich  a  proceeding  in  the  cause  or 
matter  by  or  affecting  the  party,  other 
than  the  issuing  and  serving  the  writ 
of  summons  shall  take  place    .        .  0  15    0        0  15    0 

And  further,  in  country  agency  causes 

or  matters,  for  letters     .        .        .060        060 

Where  no  proceeding  in  the  cause  or 
matter  is  taken  which  carries  a  term 
fee,  a  charge  for  letters  may  be 
allowed,  if  the  circumstances  re- 
quire it. 

In  addition  to  the  above  an  allowance 
is  to  be  made  for  the  necessary  ex- 
pense of  postages,  carriage  and 
transmission  of  documents. 

Special  Allowances  and  General  Provisions. 

1.  As  to  writs  of  summons  requiring  special  indorsement.  Special 
original  special  cases,  pleadings,  and  affidavits  in  answer  to  S^JS^ion 
interrogatories,  and  other  special  affidavits,  when  the  higher  of. 
scale  is  applicable,  the  taxiue  officer  may,  in  lieu  of  the 
allowances  for  instructions  ana  preparing  or  drawing,  make 

such  allowance  for  work,  labour,  and  expenses  in  or  about  the 
preparation  of  such  documents  as  in  his  discretion  he  may 
think  proper. 

2.  As  to  drawing  any  pleading  or  other  documents,  the  fees  copy 
allowed  shall  include  any  copy  made  for  the  use  of  the  soli-  included, 
citor,  agent,  or  client,  or  for  counsel  to  settle. 

3.  As  to  instruction  to  sue  or  defend,  when  the  hisrher  ingtructions. 
scale  is  applicable,  if  in  consequence  of  the  instructions  being 

taken  separately  from  more  than  three  persons  (not  being 
co-partners),  the  taxing  officer  shall  consider  the  fee  above 

Erovided  inadequate,  be  may  make  such  further  allowance  as 
e  shall  in  hb  discretion  consider  reasonable. 
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"*^J^jJJ^       4.  As  to  affidavits,  when  ttee  are  several  deponents  to  be 
preparation  ^.^^^^^  ^^  j^  j^  necessary  for  the  purpose  of  an  affidavit  being 

sworn  to  go  to  a  distance,  or  to  employ  an  agent,  such  reason- 
able allowance  may  be  maide  as  the  taxing  officer  in  his  discre- 
tion may  think  fit. 

^^tj^Jjnoei,  5,  The  allowances  for  instmctions  and  drawing  an  affidavit 
^'  in  answer  to  interrogatories  and  other  special  wdavits,  and 
attending  the  deponent  to  be  sworn,  include  all  attendances  pn 
the  deponent  to  settle  and  read  over. 

I^'^rio^  6.  As  to  delivery  of  pleadings,  services,  and  notices,  the  fees 

^1^^,  are  not  to  be  allowea  when  the  same  solicitor  is  for  both 
parties,  unless  it  be  necessary  for  the  purpose  of  making  an 
affidavit  of  service. 

^|J^*>-  7.  As  to  perusals,  the  fees  are  not  to  apply  where  the  same 

■oiidtor.       solicitor  is  for  both  parties. 

Eridenoe.  ^'  -^^  ^  evidence,  such  just  and  reasonable  char^  and 
expenses  as  appear  to  have  been  properly  incurred  m  pro- 
curing evidence,  and  the  attendance  of  witnesses,  are  to  be 
allowed. 

Where  the  Master — under  a  mistake  as  to  his  power — made  an 
order  for  taxation  on  the  lower  scale,  the  Court  directed  him  to 
recossider  his  dedsion,  as  it  was  a  matter  of  principle  ;  but  they 
refused  to  interfere  with  matters  purely  in  his  discretion.  {Twrr^ 
hvU  V.  Janson,  3  C.  P.  D.  264.) 

The  fees  of  surveyors  for  making  surveys  necessary  for  the 
proper  conduct  of  the  case  are  proper  to  be  allowed  on  taxation. 
{Maddey  v.  ChiUinffworth,  2  0.  P.  D.  273.) 

Agency  oor-  9.  As  to  agency  correspondence,  in  country  agency  causes 
respondence.  ^^j  matters,  if  it  be  shown  to  the  satisfaction  of  the  taxing 
officer  that  such  correspondence  has  been  special  and  extensiFe 
he  is  to  be  at  liberty  to  make  such  special  allowance  in  respect 
thereof  as  in  his  discretion  he  may  think  proper. 
Attendance  10.  As  to  attendances  at  the  Judges'  Chambers,  where, 
Oiaml^'  from  the  length  of  the  attendance,  (m:  from  the  difficulty  of 
the  case,  the  Judge  or  Master  shall  think  the  highest  of  the 
above  fees  an  insufficient  remuneration  for  the  services 
performed,  or  where  the  preparation  of  the  case  or  matter  to 
lay  it  before  the  Judge  or  Master  in  chambers,  or  on  a  summons 
shall  have  required  skill  aud  labour  for  which  no  fee  has  been 
allowed,  the  Judge  or  Master  may  allow  such  fee  in  lieu  of 
the  fee  of  1/.  Is,  above  provided,  not  exceeding  2/.  2*. ;  or 
where  the  higher  scale  is  applicable  3/.  3«.,  or  in  proceed- 
ings to  wind  up  a  company  6/.  5«.,  as  in  lus  discretion  he 
may  think  fit;  and  where  the  preparation  of  the  case  or 
matter  to  lay  it  before  a  Judge  at  chambers  on  a  summons 
shall  have  required  and  received  from  the  solicitor  such 
extraordinary  skill  and  labour  as  materially  to  conduce  to 
the  satisfactory  and  speedy  disposal  of  the  business,  and  there- 
fore shall  appear  to  the  Judge  to  deserve  higher  remuneration 
tiian  the  ordmary  fees,  the  Judge  may  allow  to  the  aolicitcMr, 
by  a  noemorandum  in  writing  exjjressly  made  for  that  purpose 
and  siened  by  the  Judge,  specifying  distinctly  the  grounos  of 
such  sdlowance,  such  fee,  not  exceeding  10  guineas,  as  in  his 
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discretion  he  may  think  fit,  instead  of  the  afoore  fees  c^  2/.  3«., 
3/.  3«.,  and  5L  6s, 

11.  As  to  attendances  sAi  the  Judges'  Chambers,  where  by  Useless 
reason  of  the  non-attendaaiee  of  any  party  (and  it  is  not  eon-  ***®'^^*"^* 
sidered  expedient  to  proceed  ea^  parte),  or  where  by  reason  of 

the  neglect  of  any  party  in  not  bemg  prepared  with  any 
proper  evidence,  account,  or  other  proceedu^,  the  attendance 
IS  adjonraed  without  any  useful  progress  being  made,  the 
Judge  may  order  such  an  amount  of  costs  (if  any)  as  he  shall 
thini  reasonable  to  be  paid  to  the  party  attending  by  the  party 
so  absent  or  neglectful ;  or  by  his  solicitor  persondly ;  and 
the  party  so  absent  or  neglectful  is  not  to  be  allowed  any  fee 
as  against  any  other  party,  or  any  estate  or  fund  in  which  any 
other  party  is  interested. 

12.  A  folio  is  to  comprise  72  words,  every  figure  comprised  Words  in 
in  a  column  being  counted  as  one  word.  ^^^' 

13.  Sueh  costs  of  procuring  the  adviee  of  counsel  on  the  Consuitar 
pleadings,  evidence,  and  proceedings  in  any  eause  or  matter  ^^^' 

as  the  taxing  officer  shall  in  his  dis<»etion  think  just  and 
reasonable,  and  of  procuring  counsel  to  settle  such  pleadings 
and  special  affidavits  as  the  taxing  officer  shall  in  bis  aiscretion 
think  proper  to  be  setl^d  by  counsel,  are  to  be  allowed ; 
but  as  to  affidavits  a  separate  fee  is  not  to  be  allowed  for  each 
affidavit,  but  one  fee  for  all  the  affidavits  proper  to  be  so 
settled,  which  are  or  ought  to  he  filed  at  the  same  time. 

14.  As  to  counsel  attending  at  Judges'  Chambers,  no  costs  Counseiat 
tiiereof  shall  in  any  case  be  allowed,  unless  the  Judge  certifies  ^^^»*°^*>«"- 
it  to  be  a  proper  case  for  counsel  to  attend. 

15u  As  to  mspection  of  documents  under  Order  XXXX.,  inspection  of 
Rule  14,  no  allowance  is  to  be  made  for  any  notice  or  inspec-  <*<>°*™®'^^* 
tion,  unless  it  is  shown  to  the  satisfaction  of  the  taxing  officer 
that  there  were  good  and  sufficient  reasons  for  giving  such 
notice  and  making  such  inspection. 

16.  As  to  taking  copies  of  documents  in  possession  of  another  Copies  of 
party,  or  extracts  therefrom,  under  Rules  of  Court  or  any  ^^SSsion 
special  order,  the  party  entitled  to  take  the  copy  or  extract  of  another. 
is  to  pay  the  solicitor  of  the  party  producing  the  document 

for  such  copy  or  extract  as  he  may,  by  writing,  require,  at  the 
rate  of  4id.  per  folio ;  and  if  the  solicitor  of  the  party  produc- 
ing the  document  refuses  or  neglects  to  supply  the  same«  the 
solicitor  requiring  the  copy  or  extract  is  to  be  at  liberty  to 
make  it,  and  the  solicitor  for  the  party  producing  is  not  to  be 
entitled  to  any  fee  in  respect  thereof. 

17.  Where  a  petition  in  any  cause  or  matter  assigned  to  the  ^osts  to  be 
Chancery  Division  is  served,  and  notice  is  given  to  the  party  ge?vfc'e, 
served  that  in  ease  of  his  appearance  in  Court  his  costs  will  of  petition. 
be  objected  to,  and  accompanied  by  a  tender  of  costs   for 
perusing  the  same,  the  amount  to  be  tendered  shall  be  21,  28, 

The  party  making  such  payment  shall  be  allowed  the  same  in 
his  costs,  provided  such  service  was  proper,  but  not  otherwise ; 
but  this  order  is  without  prejudice  to  the  rights  of  dther  party 
to  costs,  or  to  object  to  costs  where  no  such  tender  is  made, 
or  where  the  Court  or  Judge  shall  consider  the  party  entitled. 
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notwithfltandiDg  such  notice  or  tender,  to  appear  in  Court. 
In  any  other  case  in  which  a  solicitor  of  a  party  serred 
necessarily  or  properly  peruses  any  such  petition  witbont 
appearing  thereon  he  is  to  be  allowed  a  fee  not  exceeding 
2/.  2*. 
Unneeenary  18.  The  Court  or  Judge  may,  at  the  hearing  of  any  cause 
proceedings.  ^^  matter,  or  upon  any  application  or  procedure  in  any  cause 
or  matter  in  Court  or  at  Chambers,  and  whether  the  same  » 
objected  to  or  not,  direct  the  costs  of  any  pleading,  affidavit, 
evidence,  notice  to  cross-examine  witnesses,  account,  state- 
ment, or  other  proceeding,  or  any  part  thereof,  which  is 
improper,  unnecessary,  or  contains  unnecessary  matter,  or  is 
of  unnecessary  length,  to  be  disallowed,  or  may  direct  the 
taxing  officer  to  look  into  the  same  and  to  disallow  the  costs 
thereof,  or  of  such  part  thereof  as  he  shall  find  to  be  improper, 
unnecessary,  or  to  contain  unnecesssary  matters,  or  to  be  of 
unnecessary  length ;  and  in  such  case  the  party  whose  costs 
are  so  disallowed  shall  pay  the  costs  occasioned  to  the  other 
parties  by  such  unnecessary  proceeding,  matter,  or  length ; 
and  in  any  case  where  such  question  shall  not  have  been  riused 
before  and  dealt  with  by  the  Court  or  Judge,  the  taxing 
officer  may  look  into  the  same  (and,  as  to  evidence,  although 
the  same  may  be  entered  as  read  in  any  decree  or  order)  for 
the  purpose  aforesaid,  and  thereupon  the  same  consequences 
shall  ensue  as  if  he  had  been  specially  directed  to  do  so. 

In  taxation  the  Master  mnst  inquire  into  the  propriety  of  pro- 
ceedings in  an  action,  though  not  specially  directed  to  do  so.  He 
cannot  refuse  to  make  the  inquiry  where  an  order  is  made  to  stay 
proceedings  on  payment  of  costs.  {Baines  v.  Wormslei/,  47  L.  J., 
Ch.  844.) 

Set  off.  1 9.  In  any  case  in  which,  under  the  preceding  Rule'  No.  18, 

or  any  other  Rule  of  Court,  or  by  the  order  or  direction  of  a 
Court  or  Judge,  or  otherwise,  a  party  entitled  to  receive  costs 
is  liable  to  pay  costs  to  any  other  party,  the  taxing  officer 
may  tax  the  costs  such  party  is  so  liable  to  pay,  and  may 
adjust  the  same  by  way  or  deduction  or  set  off,  or  nrtay,  if  he 
shall  think  fit,  delay  the  allowance  of  the  costs  such  party  is 
entitled  to  receive  until  he  has  paid  or  tendered  the  costs  he 
is  liable  to  pay ;  or  such  officer  may  allow  or  certify  the  costs 
to  be  paid,  and  the  same  may  be  recovered  by  the  party  en- 
titled thereto  in  the  same  manner  as  costs  ordered  to  be  paid 
may  be  recovered. 

In  Pringle  v.  Ghag,  10  Ch.  D.  676,  a  defendant  was  held  en- 
titled to  set  off  a  debt  against  the  taxed  costs  he  was  liable  to  pay, 
and  the  right  of  set  off  was  not  interfered  with  by  the  solicitor's 
lien  for  costs. 

Note  by  chief     20.  Where  in  the  Chancery  Division  any  question  as  to 
clerk.  any  costs  is  under  the  preceding  Rule  18  dealt  with  at  cham- 

bers, the  chief  clerk  is  to  make  a  note  thereof,  and  state  the 
same  on  his  allowance  of  the  fees  for  attendances  at  chambers, 
or  otherwise  as  may  be  convenient  for  the  information  of  the 
taxing  officer. 
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21.  Where  any  party  appears  upon  any  application  or  pro-  Unneceswury 
ceeding  in  CJoart  or  at  Chambers,  in  which  he  is  not  interested,  ■pp«*»'*°««' 
or  upon  which,  according  to  the  practice  of  the  Court,  he 
ought  not  to  attend,  he  is  not  to  be  allowed  any  costs  of  such 
appearance  unless  the  Court  or  Judge  shall  expressly  direct 
such  costs  to  be  allowed. 

For  a  general  disquisition  oo  the  rights  of  parties  appearing  in 
chambers  to  their  costs  under  this  rule,  see  the  judgment  of 
Jessel,  M.R.,  in  Sharp  v.  Lvsh^  10  Ch.  D.  473. 

22tf .  Rule  22  in  the  schedule  to  the  Additional  Rules  of  the  Extension  of 
Supreme  Court  (Costs)  is  hereby  annulled.  g°»«- 

i?he  costs  of  an  application  to  extend  the  time  for  taking  iggo. '   ^   ' 
any  proceeding  shall,  m  the  absence  of  an  order  by  the  Court 
or  a  Judge  directing  by  whom  they  are  to  be  paid^  be  in  the 
discretion  of  the  taxing  master. 

23.  The  taxing  officers  of  the  Supreme  Court,  or  of  any  Powers  of 
division  thereof,  shall,  for  the  purpose  of  any  proceeding  Jjjjjfg 
before  them,  have  power  and  authority  to  administer  oaths, 

and  shall,  in  relation  to  the  taxation  of  costs,  perform  ail 
such  duties  as  have  heretofore  been  performed  by  any  of  the 
masters,  taxing  masters,  registrars,  or  other  officers  of  any  of 
the  Courts  whose  jurisdiction  is  by  the  Act  transferred  to  the 
High  Court  of  Justice  or  Court  of  Appeal,  and  shall,  in  re- 
spect thereof,  have  such  powers  and  authorities  as  previous 
to  the  commencement  of  the  Act  were  vested  in  any  of  such 
officers,  including  examining  witnesses,  directing  production 
of  books,  papers,  and  documents,  making  separate  certificates 
or  allocaturs,  requiring  any  party  to  oe  represented  by  a 
separate  solicitor,  and  to  direct  and  adopt  all  such  other  pro- 
ceedings as  could  be  directed  and  adopted  by  any  such  officer 
on  references  for  the  taxation  of  costs,  and  taking  accounts  of 
what  is  due  in  respect  of  such  costs,  and  such  other  accounts 
connected  therewith  as  may  be  directed  by  the  Court  or  a 
Judge. 

24.  The  taxing  officer  shall  have  authority  to  arrange  and  Parties  to 
direct  what  parties  are  to  attend  before  him  on  the  taxation  **^'*<*- 
of  costs  to  be  borne  by  a  fund  or  estate,  and  to  disallow  the 

costs  of  any  party  whose  attendance  such  officer  shall  in  his 
discretion  consider  unnecessary  in  consequence  of  the  interest 
of  such  party  in  such  fund  or  estate  being  small  or  remote,  or 
sufficiently  protected  by  other  parties  interested. 

25.  When  any  party  entitled  to  costs  refuses  or  neglects  Befhsai  or 
to  bring  in  his  costs  for  taxation,  or  to  procure  the  same  to  5^^)^^^'® 
be  taxed,  and  thereby  prejudices  any  other  party,  the  taxing  costf 
officer  shall  be  at  liberty  to  certify  the  costs  of  the  other  par- 
ties, and  certify  such  refusal  or  neglect,  or  may  allow  such 

party  refusing  or  neglecting  a  nominal  or  other  sum  for  such 
costs,  so  as  to  prevent  any  other  party  being  prejudiced  by 
such  refusal  or  neglect. 

26.  As  to  costs  to  be  paid  or  borne  by  another  party,  no  Special 
costs  are  to  be  allowed  which  do  not  appear  to  the  taxing  allowances, 
officer  to  have  been  necessary  or  proper  for  the  attainment 

of  justice  or  defending  the  rights  of  the  party,  or  which 
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appear  to  the  taxing  officer  to  haTe  been  incnrred  tlirougli 
oyer-caution,  negligence,  or  mistake,  or  merely  at  the  desire 
of  the  party. 

Costs  of  copies  of  shorthand  writers*  notes  of  the  eTidenoe  'will 
not  be  allowed  on  taxation  between  party  and  party  unless  the 
Judge  at  the  trial  so  directa  {Kirkwood  v,  Webster,  26  W.  R. 
812.) 

The  ordinary  rule  of  the  Court  of  Appeal  is  not  to  allow  the 
costs  of  shorthand  notes  of  the  evidence  in  the  Court  below.  It 
is  considered  that  the  Judge's  notes  should  he  sufficient.  {KeRy 
▼.  Byles,  13  Ch.  D.  693.) 

Special  directions  firom  the  Court  of  Appeal  with  regard  to 
shorthand  notes  used  ift  the  appeal  should  be  applied  for.  {Ash- 
worth  V.  Outram,  9  Ch.  D.  483.) 

When  the  shorthand  notes  are  essential  to  the  proper  bearing 
of  the  case  the  costs  will  he  allowed.  {Lee  Conservancy  Board 
V.  B%Uton,  12  Ch.  D.  383 ;  Duchess  of  Westminster  Ore  Co.,  10 
Ch.  D.  307.) 

Costs  of  brief  copies  of  notes  in  a  reference  for  the  use  of  counsel 
will  not  be  allowed  unless  by  agreement.  ( Wells  v.  Jfitcham  €hs 
Cb.,4Ex.  D.  1.) 

When  the  vivd  voce  eyidence  is  Toluminous,  and  the  parties  can- 
not properly  arffue  the  appeal  without  referring  to  all  parts  of 
it,  the  Court  will  allow  the  costs  of  printing.  {Bigshy  v.  IHcken- 
«(w,  4  Ch.  D.  24.) 

The  Court  will  uot  interfere  with  the  Master's  discretion  as  to 
the  amount  allowed  for  counsel's  fees  unless  it  has  been  exercised 
in  an  unreasonable  manner.   {Haryreaves  v.  Scott,  4  C.  P.  D.  21.) 

On  taxation  between  party  and  party,  costs  of  three  counsel 
will  be  allowed  only  where  the  Court  considers  it  a  case  in  which 
a  prudent  man  would  have  employed  three.  {Kirkwood  v. 
Webster,  9  Ch.  D.  239.) 

The  mere  fact  that  one  junior  has  been  called  within  the  bar 
does  not  of  itself  justify  a  third  being  retained.  {Be  LcffUte,  20 
Eq.  650.) 

In  taxation  of  costs  in  an  Admiralty  action  between  solicitor 
and  client,  it  is  not  competent  for  the  registrar  to  consider  the  dis- 
allowance of  items  said  to  have  been  incurred  by  the  negligence 
of  the  solicitor.     {The  Papa  de  Bossie,  3  P.  D.  163.) 

27.  As  to  any  work  and  labour  properly  performed  and  not 
herein  provided  for,  and  in  respect  of  which  fees  have  hereto- 
fore been  allowed,  the  same  or  similar  fees  are  to  be  allowed 
for  such  work  and  labour  as  have  heretofore  been  allowed. 

28.  The  rules,  orders,  and  practice  of  any  Court  whose 
jurisdiction  is  transferred  to  tne  High  C'Ourt  of  Justice  or 
Court  of  Appeal,  rekting  to  costs,  and  the  allowance  of  the 
fees  of  solicitors  and  attorneys,  and  the  taxation  of  costs, 
existing  prior  to  the  commencement  of  the  Act,  shall,  in  so 
far  as  they  are  not  inconsistent  with  the  Act,  and  the  Rules 
of  Court  in  pursuance  thereof,  remain  in  force  and  be  appli- 
cable to  costs  of  the  same  or  analogous  proceedings,  and  to 
the  allowance  of  the  fees  of  solicitors  of  the  Supreme  Court 
and  the  taxation  of  costs  in  the  High  Court  of  Justice  and 
Court  of  Appeal.  (Pringle  v.  Qloag,  10  Ch.  D.  676,  ante  464.) 

29.  As  to  all  fees  or  allowances  which  are  discretionary, 
the  same  are,  unless  otherwise  provided,  to  be  allowed  at  the 
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discretion  of  the  taxing  officer,  who,  in  the  exercise  of  such 
discretion,  is  to  take  into  consideration  the  other  fees  and 
allowances  to  the  solicitor  and  counsel,  if  any,  in  respect  of 
the  work  to  which  any  such  allowance  applies,  the  nature 
and  importance  of  the  cause  or  matter,  the  amount  involved, 
the  interest  of  the  parties,  the  fund  or  persons  to  bear  the 
costs,  the  general  conduct  and  costs  of  the  proceedings,  and 
all  other  circumstances. 

Eefreshers  are  within  the  discretion  of  the  Master.  {Smith  v. 
DanieO,  34  L.  T.  899.) 

30.  Any  party  who  may  be  dissatisfied  with  the  allowance  Objection  to 
or  disallowance  by  the  taxing  officer,  in  any  bill  of  costs  taxation. 
taxed  by  him,  of  the  whole  or  any  part  of  any  item  or  items, 

may,  at  any  time  before  the  certificate  or  allocatur  is  signed, 
dehver  to  the  other  party  interested  therein,  and  carry  in 
before  the  taxing  officer,  an  objection  in  writing  to  such 
allowance  or  disallowance,  specifying  therein  by  a  list,  in  a 
short  and  concise  form,  the  item  or  items,  or  parts  or  part 
thereof,  objected  to,  and  may  thereupon  apply  to  the  taxing 
officer  to  review  the  taxation  in  respect  of  the  same. 

When  a  party  makes  an  objection  in  writing  to  the  certificate 
of  a  Master,  he  need  only  state  the  items,  not  the  reasons  of  his 
objections.    (Simmons  v.  Storerj  14  Ch.  D.  154.) 

31.  Upon  such  application  the  taxing  officer  shall  recon-  Beviewof 
sider  ana  review  his  taxation  upon  sudi  objections,  and  he  taxation. 
may,  if  he  shall  think  fit,  receive  further  evidence  in  respect 
thereof,  and,  if  so  required  by  either  party,  he  shall  state 
either  in  his  certificate  of  taxation  or  allocatur,  or  by  refer- 
ence to  such  objection,  the  grounds  and  reasons  of  his  decision 
thereon,  and  any  special  facts  or  circumstances  relating  thereto. 

32.  Any  party  who  may  be  dissatisfied  with  the  certificate  Judge's 
or  allocatur  of  tne  taxing  officer,  as  to  any  item  or  part  of  an  ^^^^  ^o' 
item  which  may  have  been  objected  t.o  as  aforesaid,  may  apply        '^' 
to  a  Judge  at  chambers  for  an  order  to  review  the  taxation  as 

to  the  same  item  or  part  of  an  item,  and  the  Judge  may 
thereupon  make  such  order  as  to  the  Judge  may  seem  just ; 
but  the  certificate  or  allocatur  of  the  taxing  officer  shall  be 
final  and  conclusive  as  to  all  matters  which  shall  not  have 
been  objected  to  in  manner  aforesaid. 

33.  Such  application  shall  be  heard  and  determined  by  the  Evidence 
Judge  upon  tne  evidence  which  shall  have  been  brought  in  ^^^^ 
before  the  taxing  officer,  and  no  further  evidence  shall  be 
received  upon  the  hearing  thereof,  unless  the  Judge  shall 
otherwise  airect. 

34.  When  a  writ  of  summons  for  the  commencement  of  an  District 
action  shall  be  issued  from  a  district,  and  when  an  action  pro-  '^^"''^y- 
ceeds  in  a  district  registry,  all  fees  and  allowances,  and  rules   , 
and  directions  relating  to  costs,  which  would  be  applicable  to 

such  proceeding  if  the  writ  of  summons  were  issued  in  Lon- 
don, and  if  the  action  proceeded  in  London,  shall  apply  to 
such  writ  of  summons  issued  from  and  other  proceedings  in 
the  district  registry. 
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ORDER  AS  TO  COURT  FEES  UNDER  THE 
SUPREME  COURT  OF  JUDICATURE 

ACT,  1875. 


[October  28,  1876.] 

The  Right  Honourable  Hugh  MacCalmont  Baron 
Cairns,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  consent 
of  the  undersigned  Judges  of  the  Supreme 
Court,  and  with  the  concurrence  of  the  Xords 
Commissioners  of  Her  Majesty's  Treasury, 
doth  hereby  in  pursuance  and  execution  of 
the  powers  given  by  the  Supreme  Court  of 
Judicature  Act,  1875,  and  all  other  powers 
and  authorities  enabling  him  in  this  behalf, 
order  and  direct  in  manner  following  : — 

I. 

Feesandper-  The  fees  and  percentages  contained  in  the  schedule 
centages.      j^g^g^  ^^q  fixed  and  appointed  to  be,  and  shall  be 
taken  in  the  High  Court  of  Justice,  and  in  the  Court 
of  Appeal,  and  in  any  Court  to  be  created*  by  any 
commission,  and  in  any  office  which  is  connected  with 
any  of  those  Courts,  or  in  which  any  business  con- 
nected with  any  of  those  Courts  is  conducted,  and  by 
any  officer  paid  wholly  or  partly  out  of  public  monies 
who  is  attached  to  any  of  those  Courts  or  the  Supreme 
Court,  or  any  Judge  of  those  Courts,  or  any  of  them ; 
and  the  said  fees  and  percentages  shall  be  taken  by 
To  be  taken   Stamps,  except  those  taken  in  the  District  Registries, 
by  stamps,    ^jjj^tj  ghall,  until  further  order,  be  taken  in  money, 
and  applied  and  accounted  for  in  such  manner  as  the 
Treasury  may  from  time  to  time  direct 

II. 

The  fees  and  percentages  set  forth  in  the  column 
headed  "  lower  scale"  in  the  schedule  hereto  are  to  be 
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taken  and  paid  in  all  cases  in  which  the  lower  scale 
of  fees  is  to  be  charged  and  allowed  to  solicitors 
under  the  provisions  of  the  Additional  Rules  of 
Court  under  the  Supreme  Court  of  Judicature  Act, 
1875,  issued  by  Order  in  Council,  dated  the  12th  day  of 
August,  1875,  and  the  fees  and  percentages  set  forth 
in  the  column  headed  "  higher  scale"  in  the  schedule 
hereto  are  to  be  taken  and  paid  in  all  other  cases. 

III. 

In  causes  and  matters  by  the  34th  Section  of  the  chancery 
Supreme  Court  of  Judicature  Act,  1873,  assigned  to  ^^•'®°- 
the  Chancery  Division : 

The  solicitor  or  party  acting  in  person  shall,  on 
any  proceeding  in  which  he  claims  to  pay  fees  ac- 
cording to  the  lower  scale,  file  with  the  proper  Lower  scale, 
officer  a  certificate  in  the  form  hereunder  set  forth, 
of  which  certificate  the  officer  is,  at  the  request  of 
any  solicitor  or  any  party  acting  in  person  in  the 
cause  or  matter,  to  mark  a  copy  without  a  fee. 

On  production  of  such  copy  of  the  certificate  all 
officers  of  the  Court  are  to  receive  and  file  all  pro- 
ceedings in  the  cause  or  matter  bearing  stamps  ac- 
cording to  the  lower  scale. 

In  any  case  certified  for  the  lower  scale  of  Court 
fees,  in  which  it  shall  happen  that  the  solicitor  shall 
become  entitled  to  charge  and  be  allowed  according 
to  the  higher  scale  of  solicitors'  fees,  the  deficiency 
in  the  fees  of  Court  is  to  be  made  good. 

In  any  case  in  which  the  fees  have  been  paid  upon  Higher  scale. 
the  higher  scale,  and  in  which  it  shall  happen  that 
the  solicitor  shall  become  entitled  to  charge  and  be 
allowed  only  according  to  the  lower  scale  of  solicitors' 
fees,  the  excess  of  fees  so  paid  may  be  allowed  upon 
the  taxation  of  costs,  if  th^  circumstances  of  the  case 
shall,  in  the  judgment  of  the  taxing  officer,  justify 
such  allowance. 

IV. 

The  provisions  in  this  Order  shall  not  apply  to  or  Exceptions. 
affect  any  of  the  matters  following  (that  is  to  say) : — 

The  existing  fees  and  percentages  in  respect  of 
any  of  the  jurisdictions  which  are  not,  by  the 
Supreme  Court  of  Judicature  Acts,  1873  and 
1875,  transferred  to  the  High  Court  of  Justice 
or  the  Court  of  Appeal ; 
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The  existing  fees  and  percentages  in  respect  ot 
any  matter  at  the  time  of  t£e  passing  of  the 
Supreme  Court  of  Judicature  Act,  1875,  within 
the  jurisdiction  of  the  Court   of  Probate,   the 
Court    for  Divorce    and   Matrimonial  Causes, 
or  the   Admiralty  Court,  or    relating  to    any 
appeal  from  the  Chief  Judge  in  Bankruptcy, 
except   so   far   as   the  procedure  in  any  such 
matter  or  the  fees  or  percentages  to  be  taken 
in  respect  thereof,  is  or  are  expressly  varied 
by   the  schedule  to  the  said  Act,   or  by  this 
Order,  or  by  any  Rules  of  Court  made  or  to  be 
made  by  Order  in  Council  before  the  commence- 
ment of  the  said  Act. 
The  existing  fees  and  percentages  in  respect  of  any 
criminal  proceedings,  other  than  such  proceed- 
ings on  the  Crown  side  of  the  Queen's  Bench 
Division  as  the  scale  contained  in  the  schedule 
hereto  may  be  applicable  to ; 

The  existing  fees  and  percentages  in  respect  of 
matters  on  the  Revenue  side  of  the  Exchequer 
Division  and  proceedings  and  business  in  the 
office  of  the  Queen's  Remembrancer  other  than 
such  matters,  proceedings,  and  business  as  the 
scale  containea  in  the  schedule  hereto  maybe 
applicable  to ; 

The  existing  fees  and  percentages  authorised  to  be 
taken  by  any  sheriffs,  under  sheriffs,  deputy 
sheriffs,  bailiffs,  or  other  officers  or  ministers  of 
sheriffs ; 

The  existing  fees  and  percentages  directed  to  be 
taken  or  paid  by  any  Act  of  Parliament,  and 
in  respect  of  which  no  fee  or  percentage  is 
hereby  provided ; 

The  existing  fees  and  percentages  which  shall  have 
become  due  or  payaole  before  the  commencement 
of  the  Judicature  Acts,  1873  and  1876 ; 

The  existing  fees  and  percentages  in  respect  of  any 
proceedings  in  any  cause  or  matter  pending  at 
the  commencement  of  the  said  Acts,  and  in 
respect  of  which  no  fee  or  percentage  is  hereby 
provided. 

V. 

Pauperi.  The    existing    rules  and  practice^    applicable  to 

proceedings  by  persons  suing  in  formd  pauperis^  shall 
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continue  and  be  applicable  to  proceedings  to  which 
this  Order  relates. 

VI. 

Save  as  otherwise  provided  by  this  Order  all  existing  j?*^» 
fees  and  percentages  which  may  be  taken  in  any  awished. 
of  the  Courts  whose  jurisdiction  is,  by  the  Judicature 
Acts,  1873  and  1875,  transferred  to  the  High  Court 
of  Justice  or  Court  of  Appeal,  or  in  any  office  which 
is  connected  with  any  of  those  Courts,  or  in  which 
any  business  connected  with  any  of  those  Courts  is 
conducted,  or  by  any  officer  paid  wholly  or  partly 
out  of  public  moneys,  who  is  attached  to  any  of  those 
Courts,  or  the  Supreme  Court,  or  any  judge  of  those 
Courts,  or  any  of  them,  shall  be  and  are  hereby 
abolished. 

VII. 

A  folio  is  to  comprise  seventy-two  words,  every  FoUo. 
figure  comprised  in  a  column  being  counted  as  one 
word. 

VIIL 

The  provisions  of  Order  LXIII.  in  the  first  Sche-  Order  lxiii. 
dule  to  the  Supreme  Court  of  Judicature  Act,  1876,  ^''^o^is^s. 
shall  apply  to  diis  Order. 

IX. 

This  Order  shall  come  into  operation  at  the  time  of 
the  commencement  of  the  Supreme  Court  of  Judica- 
ture Acts,  1873  and  1876. 


Form  ot  Certificate  for  paying  Lower  Scale  of  Court 

Fees  above  referred  to ; — 

(^Title  of  Cause  or  Matter,) 

I  hereby  certify  that  to  the  best  of  my  judgment 
and  belief  the  lower  Scale  of  Fees  of  Court  is  appli- 
cable to  this  case. 

Dated,  &c. 

A.  B., 

Solicitor  for  Plaintiff  or  Defendant. 


^70  c^rt  Fees. 

The  exidtingf  fees  and  percentages  in  respect  ot 
any  matter  at  the  time  of  l^e  passing  of  the 
Supreme  Court  of  Judicature  Act,  1875,  within 
the  jurisdiction  of  the  Court   of  Probate,    the 
Court    for  Divorce    and   Matrimonial  Causes, 
or  the   Admiralty  Court,  or    relating  to   any 
appeal  from  the  Chief  Judge  in  Bankruptcy, 
except   so   far   as   the  procedure  in  any  such 
matter  or  the  fees  or  percentages  to  be  taken 
in  respect  thereof,  is  or  are  expressly  varied 
by  the  schedule  to  the  said  Act,  or  by  this 
Order,  or  by  any  Rules  of  Court  made  or  to  be 
made  by  Order  in  Council  before  the  commence- 
ment of  the  said  Act. 
The  existing  fees  and  percentages  in  respect  of  any 
criminal  proceedings,  other  than  such  proceed- 
ings on  the  Crown  side  of  the  Queen's  Bench 
Division  as  the  scale  contained  in  the  schedule 
hereto  may  be  applicable  to ; 
The  existing  fees  and  percentages  in  respect  of 
matters  on  the  Revenue  side  of  the  Exchequer 
Division  and  proceedings  and  business  in  the 
office  of  the  Queen's  Remembrancer  other  than 
such  matters,  proceedings,  and  business  as  the 
scale  contained  in  the  schedule  hereto  may  be 
applicable  to ; 
The  existing  fees  and  percentages  authorised  to  be 
taken  by  any  sheriflfe,  under  sheriffs,   deputy 
sheriffs,  bailiffs,  or  other  officers  or  ministers  of 
sheriffs ; 
The  existing  fees  and  percentages  directed  to  be 
taken  or  paid  by  any  Act  of  Parliament,  and 
in  respect   of  which  no  fee  or  percentage  is 
hereby  provided ; 
The  existing  fees  and  percentages  which  shall  have 
become  due  or  payaole  before  the  commencement 
of  the  Judicature  Acts,  1873  and  1875 ; 
The  existing  fees  and  percentages  in  respect  of  any 
proceedings  in  any  cause  or  matter  pending  at 
the  commencement  of  the  said  Acts,   and  in 
respect  of  which  no  fee  or  percentage  is  hereby 
provided. 

V. 

Panperi.  The    existing    rules  and  practice,    applicable  to 

proceedings  by  persons  suing  in  formd  pauperisy  shall 
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continue  and  be  applicable  to  proceedings  to  which 
this  Order  relates. 

VI. 

Save  as  otherwise  provided  by  this  Order  all  existing  Existiug 
fees  and  percentages  which  may  be  taken  in  any  aSushed. 
of  the  Courts  whose  jurisdiction  is,  by  the  Judicature 
Acts,  1873  and  1875,  transferred  to  the  High  Court 
of  Justice  or  Court  of  Appeal,  or  in  any  office  which 
is  connected  with  any  of  those  Courts,  or  in  which 
any  business  connected  with  any  of  those  Courts  is 
conducted,  or  by  any  officer  paid  wholly  or  partly 
out  of  public  moneys,  who  is  attached  to  any  of  those 
Courts,  or  the  Supreme  Court,  or  any  judge  of  those 
Courts,  or  any  of  them,  shall  be  and  are  hereby 
abolished. 

VII. 

A  folio  is  to  comprise  seventy-two  words,  every  FoMo. 
figure  comprised  in  a  column  being  counted  as  one 
word. 

VIIL 

The  provisions  of  Order  LXIII.  in  the  first  Sche-  Order  lxiii. 
dule  to  the  Supreme  Court  of  Judicature  Act,  1876,  ^^^^^  is^s. 
shall  apply  to,  diis  Order. 

IX. 

This  Order  shall  come  into  operation  at  the  time  of 
the  commencement  of  the  Supreme  Court  of  Judica- 
ture Acts,  1873  and  1875. 


Form  ot  Certificate  for  paying  Lower  Scale  of  Court 

Fees  above  referred  to : — 

{Title  of  Clause  or  Matter.) 

I  hereby  certify  that  to  the  best  of  my  judgment 
and  belief  the  lower  Scale  of  Fees  of  Court  is  appli- 
cable to  this  case. 

Dated,  &c. 

A.  B., 

Solicitor  for  Plaintiff  or  Defendant. 
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The  Schedule  above  referred  to. 

An  Order  or  Rule  herein  referred  to  by  number  shall  mean 
the  Order  or  Rule  so  numbered  in  the  First  Schedule  to 
the  Supreme  Court  of  Judicature  Act,  1875. 

SuMMOKSEs,  Writs,  Commissions,  and  Wakrants. 

Lower  Scale.    Higrher  Scale. 
Si    8.  d,         £    8.    d. 

On  sealing  a  writ  of  summons  for  com- 
mencement of  an  action  .        .050        0  10     0 

On  sealing  a  concurrent,  renewed  or 
amended  writ  of  summons  for  com- 
mencement of  an  action  .        .026        026 

On  sealing  a  notice  for  service  under 
Order  XVI.,  Rule  18      .        ..026        026 

On  sealing  a  writ  of  mandamus  or  in- 
junction        .        .        .        .        .  0  10    0        10     0 

On  sealing  a  writ  of  subpoiua  not  ex- 
ceeding three  persons     .        .        .026        050 

On  sealing  every  other  writ         .        .050        0  10     0 

On  sealing  a  summons  to  originate  pro- 
ceedings in  the  Chancery  Division  .050        0  10     0 

On  sealing  a  duplicate  thereof    .        .010        050 

On  sealing  a  copy  of  same  for  service  .010        050 

On  sealing  or  issuing  any  other  sum- 
mons or  warrant     .        .        .        .020        030 

On  sealing  or  issuing  a  commission  to 
take  oaths  or  affidavits  in  the  Supreme 
Court 500        500 

Every  other  commission      .        .        .10    0        10     0 

On  marking  a  copy  of  a  petition  of 
right  for  service      .        .        .        .010        050 

Appearances. 

On  entering  an  appearance,  for  each 
person 020        020 

Copies. 

For  a  copy  of  a  written  deposition  of  a 

witness  to  enable  a  party  to  print 

the  same,  for  each  folio  .        .        .004        004 
For  examining  a  written  or  printed 

copy,  and  marking  same  as  an  office 

copy,  for  each  folio         .        .        .002        002 
For  making  a  copy  and  marking  same 

as  an  office  copy,  for  each  folio        .006        006 
For  a  copy  in  a  foreign  language,  the 

actual  cost. 
For  a  copy  of  a  plan,  map,  section, 

drawing,  photograph,  or  diagram,  the 

actual  cost. 
For  a  printed  copy  of  an  order  not 

being  an  office  or  certified  copy,  for 

each  folio 0    0    1        0        10 
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Attbndancbs. 

Lower  Scale.    Higher  Scale. 
£«.(£.      £    «.    d. 

Oa  an  application,  with  or  without  a 
subpoena,  for  any  officer  to  attend  as 
a  witness,  or  to  produce  any  record 
or  document  to  be  given  in  evidence 
(in  addition  to  the  reasonable  ex- 
))enses  of  the  officer)  for  each  day  or 
part  of  a  day  he  shall  necessarily  be 
absent  from  bis  office      .        ..100        100 

The  officer  may  require  a  deposit  of 
stamps  on  account  of  any  further 
fees,  and  a  deposit  of  money  on  ac- 
count of  anv  further  expenses  which 
may  probably  become  payable  beyond 
the  amount  paid  for  fees  and  ex- 
penses on  the  application,  and  the 
officer  or  his  clerk  taking  such  de- 
posit shall  thereupon  make  a  memo- 
randum thereof  on  the  application. 

The  officer  may  also  require  an  under- 
taking in  writing  to  pay  any  further 
fees  and  expenses  which  may  become 
payable  beyond  the  amounts  so  paid 
and  deposited. 

Oaths,  &c. 

For  taking  an  affidavit  or  an  affirma- 
tion or  attestation  upon  honour  in 
lieu  of  an  affidavit  or  a  declaration, 
except  for  the  purpose  of  receipt  of 
dividends  from  the  Paymaster- 
Greneral,  for  each  person  making 
the  same 0    16        0     16 

And  in  addition  thereto  for  each  ex- 
hibit therein  referred  to  and  re- 
quired to  be  marked,  whether 
annexed  or  not       .        .        .        .010        010 

Filing. 

On  filing  a  special  case  or  petition  of 

right 0  10    0        10    0 

On  nling  an  affidavit  with  exhibits  (if 

any)  annexed,  submission  to  arbitra- 
tion, award,  bill  of  sale,  warrant  of 

attorney,  cognovit,  bail,  satisfaction 

piece,  and  writ  of  execution  with 

return 020        020 

On  filing  a  scheme  pursuant  to  the 

Statute  30  &  31  Vict.,  c.  127,  or  the 

Liauidation  Act,  1868  .  .  .10  0  10  0 
On  filing  a  caveat      ,        .        .        .050       050 
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Cbbtificatbs. 

Lower  Scale.    Higher  Scale. 
£.    8.    d.        £    8.   d. 

For  a  certificate  of  appearance,  or  of  a 
pleadine  affidant,  or  proceeding 
naving  been  entered,  filed,  or  taken, 
or  of  the  negative  thereof       •        .010        040 

Searches  and  Inspections. 

On  an  application  to  search  (or  an 
appearance  or  an  affidavit,  and  in- 
specting the  same  .        .        .        .010        010 

On  an  application  to  search  an  index 
and  inspect  a  pleading,  decree,  order 
or  other  record,  unless  otherwise 
expressly  provided  for  by  any  act  of 
Parliament  or  this  Order,  and  to  in- 
spect documents  deposited  for  safe 
custodv  or  production  pursuant  to 
an  order,  for  each  hoar  or  part  of 
an  hour  occupied    .        .        .        .026        026 

Not  exceeding  on  one  day  .        .        .  0  10    0        0  10    0 

EXAHIHATION  OF  WITNESSES. 

For  every  witness  sworn  and  examined 
by  an  examiner  or  other  officer  in 
his  office,  including  oath,  for  each 
hour 0  10    0        0  10    0 

For  an  examination  of  witnesses  by 
any  such  officer  away  from  the  office 
(in  addition  to  reasonable  travelling 
and  other  expenses),  per  day  .        .300        300 

The  officer  may  require  a  deposit  of 
stamps  on  account  of  fees  and  a 
deposit  of  money  on  account  of  ex- 
penses, which  may  probably  become 
payable  beyond  any  amount  paid  for 
fees  and  expenses  upon  the  exami- 
nation, and  the  officer  or  his  elerk 
taking  such  deposit  shall  there- 
upon make  a  memorandum  thereof 
and  deliver  the  same  to  the  party 
making  the  deposit 

The  officer  may  also  require  an  under- 
taking, in  writing,  to  pay  any  further 
fees  and  expenses  which  may  become 
payable  beyond  the  amount  so  paid 
and  deposited. 

These  fees  are  not  to  apply  to  the  ex- 
amination of  witnesses  for  the  pur- 
pose of  any  inquiry,  taxation  of 
costs,  or  other  proceedmgs  before 
the  officer. 
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HXABING. 

Lowpr  Scale.    Higher  Scale. 

£    8.    d.        &    8.    d. 

For  entering  or  setting  down,  or  re- 
entering or  re-setting  down  an  ap- 
peal to  the  Court  of  Appeal,  or  a 
cause  for  trial  or  hearing  in  any 
Court  in  London  or  Middlesex,  or 
at  any  Assizes,  iucludin^  a  demurrer, 
special  case,  and  petition  of  right, 
but  not  any  other  petition,  nor  a 
summons  adjourned  from  Chambers  10    0        2    0    0 

For  a  certificate  of  an  associate  of  the 
result  of  trial 10    0        10    0 

JuoGMBHTs,  Decrees,  aud  Obbebs. 

For  drawing  up  and  entering  a  judg- 
ment, or  a  decree  or  decretal  order, 

whether  on  the  original  hearing  of  a 

cause  or  on  further  consideration, 

including   a  cause  commenced  by 

summons  at  chambers,  and  an  order 

on  the  hearing  of  a  special  case  or 

petition,  and  any  order  by  the  Court 

of  Appeal  .  ..  .  .0100  100 
For  drawing  up  and  entering  any  other 

order,  whether  made  in  Court  or  at 

chambers  .  .  ..  .030  050 
For  copy  of  a  plan,  map,  section,  draw- 
ing, photogntph,  or  diasram,  required 

to  accompany  any  order,  the  actual 

cost. 

Taking  Accouuts. 

On  taking  an  account  of  a  receiver, 
guardian,  consienee,  bailee,  manager, 
provisional,  official,  or  voluntary 
liquidator,  or  sequestrator,  or  of  an 
executor,  administrator,  trustee, . 
agent,  solicitor,  mortgagee,  co-tenant, 
co-partner,  execution  creditor,  or 
other  person  liable  to  account,  when 
the  amount  found  to  have  been  re- 
ceived without  deducting  any  pay- 
ment shall  not  exceed  200/.    .        .020        020 

Where  such  amount  shall  exceed  200/. 
for  every  50/.  or  fraction  of  50/.      .006        006 

In  the  case  of  any  such  receiver,  guar- 
dian, consignee,  bailee,  manager, 
liquidator,  sequestrator,  or  execution 
creditor,  the  fees  shall,  upon  pay- 
ment, be  allowed  in  the  account 
unless  the   Court  or   Judge  shall 
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Lower  Seale,  Higher  Scale, 
t  9.  d.  £  s,  d. 
otherwise  direct,  and  in  the  case  of 
taking  the  accounts  of  such  other 
accounting  parties  the  fees  shall  be 
paid  by  the  party  having  the  conduct 
of  the  order  under  which  such 
account  is  taken  as  part  of  his  costs 
of  the  cause  or  matter  (unless  the 
Court  or  Judge  shall  otherwise 
direct),  and  in  such  case  shall  be 
taken  upon  the  certificate  of  the 
result  of  any  such  account ;  but  the 
fees  shall  be  due  and  payable, 
although  no  certificate  is  required, 
on  the  account  taken,  or  on  such 
part  thereof  as  may  be  taken,  aud 
the  solicitor  or  party  suing  in  person 
shall  in  such  case  cause  the  proper 
stamps  (the  amount  thereof  to  be 
fixed  by  the  officer)  to  be  impressed 
on  or  affixed  to  the  account. 
The  officer  taking  the  account  may 
require  a  deposit  of  stamps  on 
account  of  fees  before  taking  the 
account,  not  exceeding  the  fees  on 
the  full  amount  appearing  by  the 
account  to  have  been  received,  and 
the  officer  or  his  clerk  taking  such 
deposit  shall  make  a  memorandum 
thereof  on  the  account. 


Taxation  op  Costs. 

For  taxing  a  bill  of  costs  where  the 

amount  allowed  does  not  exceed  8/.  0  2  0  0  4  0 
Where  the  amount  exceeds  8/.,  for 

every    2/.  allowed,    or    a   fraction 

thereof  .        .        .        ..        .006        010 

These  fees  except  where  otherwise  pro- 
vided shall  be  taken  on  signing  the 

certificate  or  on  the  allowance  of  the 

bill  of  costs,  as  taxed,  but  the  fees 

shall  be  due  and  payable  if  no  certi- 
ficate or  allocatur  is  required  on  the 

amount  of  the  bill  as  taxed,  or  on 

the  amount  of  such  part  thereof  as 

may  be  taxed,  and  the  solicitor  or 

party  suing  in  person  shall  in  such 

case  cause  the  proper  stamps  (the 

amount  thereof  to  oe  fixed  by  the 

officer)  to  be  impressed  on  or  affixed 

to  the  bill  of  costs. 
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Lower  Scale.    Higher  Scale. 
£    8.    d.        £    8,    cL 

The  taxing  officer  may  require  a  deposit 
of  stamps  on  account  of  fees  before 
taxation  not  exceeding  the  fees  on 
the  full  amount  of  the  costs  as  sub- 
mitted for  taxation,  and  the  officer 
or  his  clerk  on  taking  such  deposit 
shall  make  a  memorandum  thereof  on 
the  bill  of  costs. 

For  a  certificate  or  allocatur  of  the  re- 
sult not  being  a  judgment       .        .000        100 

The  5  8th  Rule  of  Order  V.  of  the  Chan- 
eery  Funds  Consolidated  Rules, 
1874,  shall  continue  in  force  and  be 
acted  upon  in  cases  to  which  it  is 
applicable. 

Petitions. 

For  answering  a  petition  for  hearing  in 

Court  and  setting  down .         .        .050100 

For  answering  a  non-attendable  pe- 
tition, not  being  a  petition  for  an 
order  of  course       .        .        .        .050        0  10    0 

On  a  matter  of  course  order,  on  a  pe- 
tition of  right         .        .        .        .  0  10    0        0  10    0 

On  an  order  for  a  commission  on  a  pe- 
tition of  right         .        .        .        .10    0        ]     0    0 

Registeb  of  Judgments  and  Lis  Pendens. 

For  registering  a  judgment  or  lis  pen- 
dens, although  more  than  one  name 
may  have  to  be  registered       .        .  0 

For  re-registering  same      .        .        .0 

For  a  search  for  each  name        .        .  0 

For  a  certificate  of  entry  of  satisfaction  0 

For  certificate  of  a  judgment  for  regis- 
tration in  Ireland  or  Scotland  under 
the  Judgments  Extension  Act,  1868, 
including  affidavit  .        .        .        .020        020 

On  filing  K)r  registration  a  certificate 
issued  out  of  Courts  of  Dublin  or 
Court  of  Session  in  Scotland  under 
the  same  Act,  although  more  than 
one  may  have  to  be  registered  under 
the  same  Act 0    7    0        0    7    0 

On  every  certificate  of  the  entry  of  a 
satisfaction  under  the  same  Act      .010        010 

For  a  search  made  in  one  or  both  of  the 
Registers  of  Irish  and  Scotch  judg- 
ments, for  each  name      .        .        .010        010 

Miscellaneous. 

On  a  report  of  a  Private  Bill  in  Parlia- 
ment      500        500 
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Lower  Scale.    Hlglier  Scale. 
&   8»   d,        £   8.    d. 
On  an  allowance  of  bye-laws  or  table  of 

fees 100        100 

On  a  fiat  of  a  Judge  .        .        .        .050        050 
On  signing  an  adyertisement       .        .       —  1    0    0 

Upon  a  reference  to  a  Master  of  the 

Queen's  Bench,  Common  Pleas,  or 

Exchequer  Divisions,  or  a  District 

Registrar,  for  the  purpose  of  any  in- 
vestigation or  inquiry,  other  than  the 

taking  of  an   account    for    which 

another  fee  is  herein  provided,  for 

every  hour  or  part  of  an  hour  the 

Master  or  Registrar  is  occupied      .  0  10    0        0  10    0 
A  deposit  on  account  of  fees  before 

proceeding  with  such  reference,  or 

at  any  time  during  the  course  thereof, 

may  be  required,  and  a  memorandum 

thereof  shall  be  delivered  to  the 

party  making  the  deposit. 
On  taking  acknowledgment  of  a  deed 

by  a  married  woman 
On  taking  a  recognisance  or  bond 
On  taking  bail,  and  taking  same  off  the 

file  and  delivering .... 
On  a  commitment  .... 
On  an  application  to  produce  Judge's 

notes     .        .        ..        .        .060        050 

On  appointment  of  commissioners  under 

glebe  exchange      .        .        .        .10    0        10    0 
On  examining  and  signing  mrolments 

of  decrees  and  orders     .        .        .300        300 
On  admission  or   re^admission  of   a 

solicitor.        .        ..        .        .500        500 

On  a  written  request  for  information  at 

the  Chancery  Pay  Office  .        .026        026 

For  preparing  a  power  of  attorney  at 

the  Chancery  Pay  Office  .        .030        030 

For  transcript  of  an  account  in  the 

books  at  the  Chancery  Pay  Office, 

for  each  opening    .        .        .        .020        020 


1    0 
0  10 

0 
0 

1  0 
0  10 

0 
0 

0    2 
0    5 

0 
0 

0  2 
0    5 

0 

0 

ORDERS  FOR  TAKING   PEES   BY  STAMPS. 

Order  as  to  the  taking  of  the  Fees  and  Percentages 
in  the  Supreme  Court  of  Judicature  by  Stamps, 
except  in  the  District  Registries. 

[October  28th,  1876.] 

Whereas,  by  Section  26  of  the  Supreme  Court  of 
Judicature  Act^  1875^  it  is  provided  that  the  fees  and 
per  centages  appointed  to  be  taken  in  the  High  Court 
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of  Justice  and  in  the  Conrt  of  Appeal,  and  in  any 
Court  to  be  created  by  any  Commission,  and  in  any 
office  which  is  connected  with  any  of  those  Courts  or 
in  which  any  business  connected  with  any  of  those 
Courts  is  conducted,  shall,  except  so  far  as  they  be 
otherwise  directed,  be  taken  by  means  of  stamps ; 
and  farther,  that  such  stamps  shall  be  impressed  or 
adhesive,  as  the  Treasury  may  from  time  to  time 
direct ;  and  that  the  Treasury,  with  the  concurrence 
of  the  Lord  Chancellor,  may  from  time  to  time  make 
such  rules  as  may  seem  fit  for  publishing  the  amount 
of  the  fees  and  regulating  the  use  of  such  stamps,  and 
particularly  for  prescribing  the  application  thereof  to 
documents  from  time  to  time  in  use  or  required  to 
be  used  for  the  purposes  of  such  stamps,  and  for 
ensuring  the  proper  cancellation  of  such  stamps. 

Now  we,  the  undersigned,  being*  two  of  the  Lords 
Commissioners  of  Her  Majesty's  Treasury,  do,  with 
the  concurrence  of  the  Lord  Chancellor,  hereby  give 
notice  and  order  and  direct — 

1.  That  from  and  after  the  1st  November  next, 
being  the  date  fixed  for  the  commencement  of  this 
Act,  all  orders  and  regulations  now  in  force  with 
respect  to  the  use,  proper  cancellation,  mode  of  keep- 
in^accounts,  and  allowance  of  fee  stamps  in 

The  Court  of  Chancenr, 

„     several  Common  Law  Courts, 

,y     Court  of  Probate, 

yy    Court  for  Divorce  and  Matrimonial  Causes, 

„  Admiralty  Court, 
or  in  relation  to  appeals  from  the  Chief  Judge  in 
Bankruptcy,  or  from  the  Court  of  Appeal  in  Chancery 
in  Bankruptcy  matters,  shall  continue  in  force  up  to 
the  beginning  of  the  sittings  to  take  place  after 
January  next,  or  until  they  shall  respectively  be 
altered  or  annulled  by  rules  hereafter  to  oe  made  and 
published  in  conformity  with  the  Act. 

2.  That  the  stamps  to  be  used  in  the  collection  of 
fees  and  percentages  payable  under  the  Order  made 
in  pursuance  of  the  powers  given  by  the  Supreme 
Court  of  Judicature  Act,  1875,  bearing  date  this  day, 
shall  until  further  notice  be  either  impressed  or  adhe- 
sive as  directed  in  any  previous  Order ;  and  in  cases 
to  which  no  previous  Order  is  applicable,  shall  be 
either  impressed  or  adhesive,  at  the  option  of  the  parties 
by  whom  the  fees  are  payable. 

3.  That  until  we  do  order  to  the  contrarv,  the  dies 
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heretofore  in  use  for  impressing  stamps  in  any  of  the 
Courts  affected  bj  the  said  Act,  and  also  the  adhesive 
stamps  heretofore  in  use,  shall  be  available  and  valid 
for  the  taking  of  the  said  fees  and  percentages,  and 
may  be  used  notwithstanding  that  new  dies  and  stamps 
appropriated  to  the  Supreme  Court  of  Judicature  may 
in  the  meantime  have  been  issued  by  the  Commis- 
sioners of  Inland  Revenue^  which  wiU  also  be  valid 
and  available. 

4.  That  for  such  documents  in  the  Chancery,  the 
Queen's  Bench,  the  Common  Pleas,  and  the  Exchequer 
Divisions  of  the  Supreme  Court  of  Judicature  as  may 
be,  under  any  existing  Rule  or  Order,  stamped  vrith 
an  adhesive  stamp  or  stamps,  adhesive  stamps  appro- 
priated by  the  words  "Judicature  Fees"  shall  be 
used ;  Provided  always  that  up  to  the  beginning  of 
the  sittings  to  take  place  after  January  next,  the 
adhesive  stamps  hitherto  used  in  the  Courts  of  Chan- 
cery and  Common  Law  shall  be  available  and  may 
be  used  for  such  documents  in  the  Siq)reme  Court  of 
Judicature. 

6.  And  that  where  any  of  such  fees  are  payable  in 
respect  of  any  matter  or  thing  to  be  done  by  any 
officer  or  in  any  office  whatever  of  the  Supreme  Court 
of  Judicature,  and  it  shall  not  have  been  customary  or 
may  not  be  necessary  to  use  any  written  or  printed 
document  or  paper  in  reference  to  such  matter  or 
thing  whereon  the  stamp  could  be  stamped  or  affixed, 
the  party  or  his  splicitor  requiring  such  matter  or 
thing  to  be  done,  shall  make  application  for  the  same 
by  a  praecipe,  or  short  note  in  writing  or  print,  and  a 
stamp  denoting  the  amount  of  the  fees  so  payable 
shall  be  stamped  or  affixed  to  such  praecipe  or  note. 

6.  That  where  a  fee  is  payable,  but  no  directions 
are  found  in  previous  Orders  as  to  the  document  to 
which  t^e  stamp  is  to  be  applied,  it  shall  be  lawftil, 
until  we  do  otnerwise  order,  for  any  officer  of  the 
Supreme  Court  whose  duty  it  would  be  to  see  that 
the  fee  in  question  is  duly  paid  by  means  of  a  stamp, 
to  decide  on  what  document  such  stamp  shall  be 
impressed  or  affixed. 

Given  under  our  hands, 

Mahon, 
Row.  Winn. 
I  hereby  signify  my  concurrence  in  the  before- 
mentioned  rules  and  regulations. 

Cairns,  C. 
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2.  Order  as  to  the  Fees  and  Percentages  which  are  re- 
quired to  he  taken  in  the  Supreme  Court  of  Judica- 
ture by  means  of  stamps. 

[22nd  April,  1876.] 

Whereas  by  section  26  of  the  Supreme  Court  of 
Judicature  Act,  1875,  it  is  provided  tnat  the  fees  and 
percentages  appointed  to  be  taken  in  the  Hiffh  Court 
of  Justice  and  in  the  Court  of  Appeal,  and  in  any 
Court  to  be  created  by  any  commission,  and  in  any 
office  which  is  connected  with  any  of  those  Courts,  or 
in  which  any  business  connected  with  any  of  those 
Courts  is  conducted,  shall,  except  so  far  as  they  be 
otherwise  directed,  be  taken  by  means  of  stamps  ;  and 
further,  that  such  stamps  shall  be  impressed  or  ad- 
hesive, as  the  Treasury  may  from  time  to  time  direct ; 
and  that  the  Treasury,  with  the  concurrence  of  the 
Lord  Chancellor,  may  from  time  to  time  make  such 
rules  as  may  seem  fit  for  publishing  the  amount  of 
the  fees  anci  regulating  the  use  of  such  stamps,  and 
particularly  for  prescribing  the  application  thereof  to 
documents  from  time  to  time  in  use  or  required  to  be 
used  for  the  purposes  of  such  stamps,  and  for  ensuring 
the  proper  cancellation  of  such  stamps,  and  for  keep- 
ing accounts  of  such  stamps. 

And  whereas  by  an  Order  made  under  the  same 
section  of  the  said  Act  on  the  28th  day  of  October, 
1876,  it  was  (amongst  other  things)  provided  that  the 
stamps  to  be  used  in  the  collection  of  the  fees  and 
percentages  therein  mentioned  should,  until  further 
notice,  be  either  impressed  or  adhesive  as  directed  in 
any  previous  Order,  and  in  cases  to  which  no  previous 
Order  was  applicable  should  be  either  impressed  or 
adhesive,  at  tne  option  of  the  parties  by  whom  the 
fees  were  payable  ;  and  it  was  also  provided  that  up 
to  the  beginning  of  the  sittings  on  the  25th  day  of 
April,  1876,  the  adhesive  stamps  used  before  the 
publication  of  the  said  Order  in  the  Courts  of  Chan- 
cery and  Common  Law  should  be  available,  and  might 
be  used,  in  the  Supreme  Court  of  Judicature. 

And  whereas  it  is  expedient  to  further  extend  the 
use  of  the  same  stamps,  and  to  make  other  provisions 
in  lieu  of,  and  in  addition  to,  those  contained  in  the 
said  Order  of  the  28th  day  of  October,  1875. 

Now,  we,  the  undersigned,  being  two  of  the  Lords 
Commissioners  of  Her  Majesty's  Treasury,  do,  with 

1  I 
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the  concurrence  of  the  Lord  Chancellor,  hereby  give 
notice,  and  order  and  direct : — 

1.  That  from  and  after  the  25th  day  of  April,  1876, 
the  stamps  used  for  denoting  the  said  fees  and  percent- 
ages shall  be  of  the  character,  and  be  applied  and 
otherwise  dealt  with,  as  prescribed  by  the  schedule 
hereto. 

2.  That  the  adhesive  stamps  at  present  in  use  in 
the  Supreme  Court  of  Judicature  shall  continue  to  be 
used  so  long  as  they  are  supplied  by  the  Commis- 
sioners of  Inland  Revenue. 

3.  That  in  any  case  in  which  a  deposit  on  account 
of  probable  fees  and  expenses  is  required,  the  follow- 
ing regulations  shall  be  observed  : — 

As  TO  Deposits. 

(a.)  The  party,  or  his  solicitor,  from  whom  under 
any  Order  as  to  Court  fees  a  deposit  may  be 
required,  shall,  before  the  matter  or  cause  be 
proceeded  with,  present  for  the  signature  of 
the  officer  of  the  Court  requiring  the  deposit, 
a  certificate,  duly  stamped,  for  the  amount 
of  such  deposit.  Forms  of  certificates  pro- 
vided by  the  Commissioners  bi  Inland 
Revenue  may  be  obtained  at  the  Inland 
Revenue  Office,  Somerset  House,  or  at  such 
other  places  as  the  Commissioners  may  ap- 
point 

ip,)  When  the  fees  and  expenses  are  ascertained, 
the  said  Officer  of  tne  Court  shall  endorse 
upon  the  said  certificate  the  amount  thereof. 

(o.)  If  tne  amount  is  in  excess  of  the  deposit,  the 
certificate,  bearing  an  additional  stamp 
equal  to  the  excess,  must  be  produced  to  the 
said  Officer  before  he  delivers  his  judgment 
or  award,  or  gives  his  decision  in  the  matter 
or  cause. 

{d,)  If  the  amount  of  the  fees  and  expenses  is  less 
than  the  deposit,  the  holder  of  the  certificate 
may  obtain  repayment  of  the  difference  upon 

Presenting  the  certificate  so  endorsed  at  the 
nland  Revenue  Office,  Somerset  House. 
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The  SCHEDULE  above  referred  to. 

SuifMOKSES,  WeITS,  COMMISSIONS,  AND  WARRANTS. 


On  sealing  a  writ  of 
summons  for  com- 
mencement of  an 
action. 

On  sealing  a  concur- 
rent, renewed,  or 
amended  writ  of 
summons  for  com- 
mencement of  an 
action. 


Docamcnt  to  be 
Stamped. 


Writ  of  sum- 
mons. 


) 


On  sealing  a  notice  for  |  Notice 
service   under   Order 
XVI.,  Rule  18. 


On  sealing  a  writ  of 
mandamus  or  injunc- 
tion. 

On  sealing  a  writ  of 
subpoena  not  exceed- 
ing three  persons. 

On  sealing  everj  other 
writ.* 

On  sealing  a  summons 
to  (»rigittate  poceed- 
ings  in  the  Chancerj 
Division. 


On  sealing  a  duplicate 
thereof. 

On  sealing  a  copy  of 
same  for  service. 

On  sealing  or  issuing 
any  other  summons 
or  warrant. 

On  sealing  or  issuing 
A  commission  to  take 
oaths  or  affidavits  in 
the  Supreme  Court. 


Praeci^  left 
ai  time  of 
is  suing 
writ. 


Summons. 


Duplicate 
summons* 

Copy  of  sum- 
mons. 

Summons.     . 


Commifsion 


Character  of 

Stamp  to  be 

used. 


Impressed  oc 
adhesive. 


Impressed  or 
adhesive. 


Impressed. 


Impressed. 


Impressed. 


Impressed  or 
aohesive. 

Impressed  or 
adhesive. 


Impressed. 


Beg^ulations  and 
CHraerratioQB. 


/Forms  of  writ 
with  the  impressed 
stamp  will  be  sold 
at  the  Inland 
Bevenue  Office, 
and  by  Law  Sta- 
tioners. 


V 


Forms  with  the  im- 
pressed stamp  will 
be  sold  at  the  In- 
land Revenue  Office 
and  by  Law  Sta- 
tioners. 


^Praecipes    with    the 

impressed      stamp 

/   will  be  sold  at  the 

I    luUnd       Revenue 

Office  and  by  Law 

Stationers. 


A  form  of  summons 
will  be  sold  at  the 
Inland  Revenue 
Office  and  by  Law 
Stationers. 


11^2 


I 


FonuH  6t  cdintnission 
with  the  impressed 
stamp  will  be  sold 
at  tti<)  Inland  Re- 
te&ue  Office. 
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Summonses,  Writs,  Commissions,  and  Warrants — contintud. 


Dooament  to  be 
BtompecL 


Every  other  commis- 
sion. 

On  marking  a  copy  o^ 
a  petition  of  right  for 
service. 


Commission  . 


Copy  of  peti- 
tion. 


Character  of 

Stamp  to  be 

used. 


Bejnilations  and 
Observatioiis. 


Impressed. 


Impressed. 


/^The  commission  or 
the  copy  of  petition 
to  be   written    on 

I  impressed  paper,  or 
the  document  to  be 
produced  at  the 
Inland  Revenue  to 

\  be  stamped. 


Appearances. 

The  fee  payable  on  entering  an  appearance  to  be  denoted  by  an  impressed 
stamp  on  the  form  of  memorandum  as  prescribed  by  the  Appendix  to  the 
Supreme  Court  of  Judicature  Act,  1875,  and  where  the  appearance  of  more 
than  one  person  is  entered  by  the  same  memorandum,  the  fees  for  all  persons 
beyond  the  first  to  be  denoted  by  means  of  impressed  or  adhesive  stamps. 

Forms  of  memorandum  of  appearance  ^nth  the  impressed  stamp  for  one 
or  more  defendants  will  be  sola  at  the  Inland  Bevenue  Office  and  by  Law 
Stationers. 

Copies. 


Docnment  to  be 
Stamped. 


JS'or'  a  copy  of  a  written  deposi- 
tion of  a  witness  to  enable  a 
party  to  print  the  same. 

For  examining  a  written  or 
printed  copy,  and  marking 
same  as  an  office  copy. 

For  making  a  copy,  and  mark- 
ing same  as  an  office  copy. 

For  a  copy  in  a  foreign 
language. 

For  a  copy  of  a  plan,  map,  sec- 
tion, drawing,  photograph,  or 
diagram. 

For  a  printed  copy  of  an  order, 
not  being  an  ofBce  or  certified 
copy. 


Copy      .... 

Copy      .     .     .     . 

Copy  .... 
Copy  .... 
Praecipe  or  copy   • 

Copy      .... 


Character  of  Stamp 
to  be  used. 


Impressed  or  adhesive. 

Impressed  or  adhesive. 

Impressed  or  adhesive. 
Impressed  or  adhesive. 
Impressed  or  adhesive. 

Impressed  or  adhesive. 


Attendances. 
;  The  fees  payable  under  this  beading  to  be  denoted  either  by  an  impressed 
or  adhesive  stamp  on  the  subpoena,  notice,  or  other  document  ret^uiring  the 
attendance  of  the  officer. 

If  the  officer's  attendance  be  required  beyond  one  day,  the  additional  foe 
per  diem  after  ihfi  ^rst  to  be  taken  by  means  of  a  praecipe  with  the  impressed 
stamp,  filed  in  the  department  from  ^^^hich  the  officer  is  summoned. 
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Oaths,  &c. 


For  taking  an  affida- 
vit or  an  affirmation 
or  attestation  upon 
honour  in  lieu  of  an 
affidavit  or  a  declara- 
tion, except  for  the 
purpose  of  receipt  of 
dividends  from  the 
Paymaster  -  General 
on  which  no  fee  is 
payable. 


Docnment  to  be 
Stamped. 


Character  of 

Stamp  to  be 

ased. 


Affidavit  or 
other  docu- 
ment an- 
s  w  e  r ing 
thereta 


Impressed  or 
adhesive. 


Document  to  be  Stamped,  and 
Character  of  Stamp  to  be  used- 


Begulaiions  and 
Observations. 


Begolationa  and 
Observations. 


And  in  addition  there- 
to, for  each  exhibit 
therein  referred  to 
and  required  to  be 
marked. 


Stamp  to  be  impressed  or  ad 
hesive  on  exhibit  if  practic 
able,  but  if  not,  to  be 
pressed  on  praecipe  filed. 


im- 


FlLINO. 


Document  to  be 
Stamped. 


Character  of 

Stamp  to  be 

used. 


On  filing  a  special  case 
or  peiition  of  right . 


On  filing  an  affidavit 
with  exhibits  (if  any) 
annexed,  submission 
to  arbitration,award, 
bill  of  sale,  warrant 
of  attorney,  cogno- 
vit, bail  satisfaction 


piece. 


and  writ  of 


execution    with 
turn. 


re- 


On  filing  a  scheme 
pursuant  to  the 
statute  30  &  31  Vict, 
c.  127,  or  the  Liqui- 
dation Act,  1868. 

On  filing  a  caveat  .     . 


Special  case, 
petition  of 
right,  or 
praecipe. 


D  ocument 
filed. 


Scheme. 


Caveat 


Impressed. 


Impressed    or 
adhesive. 


Impressed. 


Impressed. 


Regulations  and 
Observations. 


Where  practicable 
stamp  to  be  on 
special  case  or  pe- 
tition of  right,  and 
in  other  cases  on 
praecipe  filed. 


46& 
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Cbbtificates. 


Docnroeiit  to  be 
Stamped. 


For  a  certificate  of 
appearaDce,  or  of  a 
pleading,  affidavit, 
proceeding  having 
Deen  entered,  filed, 
or  taken,  or  of  the 
negative  thereof. 


Certificate. 


Character  of 

Stamp  to  be 

used. 


B^nalatioDB  and 
Observations. 


Impressed 
adhesive. 


or 


Forma  of  certificate 
with  the  impressed 
stamp  will  be  sold 
at  the  Inland  Re- 
venue Office  and  by 
law  stationers. 


Searches  and  iNSPEcrnows. 

The  fees  on  searches  and  inspections  to  be  taken  by  means  of  impressed 
stamps  on  a  form  which  will  be  issued  at  the  Inland  Revenue  Office,  and  sold 
there,  and  by  law  stationers. 

Examination  op  Witnesses, 

The  fees  nnder  this  heading  may  still  be  denoted  by  means  of  adhesive 
stamps,  which  may  be  affixed  either  to  the  deposition  or  to  the  order  or 
application  paper  for  examination. 


Heabino. 


Document  to  be 
Stamped. 


Character  of 

Stamp  to  be 

used. 


BegnlatioDs  and 
Observations. 


For  entering  or  setting 
down,  or  re-entering 
or  resetting  down, 
an  appeal  to  the 
Court  of  Appeal,  or 
a  cause  for  trial  or 
hearing  in  any  Court , 
in  London  or  Middle- 
sex, or  at  .any  As- 
sizes, including  a  de- 
murrer, special  case, 
and  petition  of  right, 
but  not  any  other 
petition,  nor  a  sum- 
onons  adjourned  from 
Chambers. 


For  certificate  of  an 
Associate  of  the  re- 
sult of  trial. 


/In  the  Regis- 
try Office, 
Cnancery 
Division, 
on    forms 
provided 
for        the 
purpose. 
/  At  offices  of 
\      Associates 
on  copy  of 
pleadings. 
At  all  other 
offices    of 
the   High 
Court    or 
Court     of 
Appeal  on 
praecipe. 


\ 


Certificate. 


Klmpressed. 


Impressed 
or     adhe- 


sive. 


^Impressed. 


Impressed  or 
adhesive. 


'^ Forms,  with  the  im- 
pressed stamps 
will  be  sold  at  the 
Inland  Revenue, 
and  at  the  Regis- 
trar's  Office, 
Chancery     Divi- 

\    sion. 


r 
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For  drawing  up  and 
entering  a  judgment, 
or  decree  or  decretal 
order,  whether  on 
the  original  hearing 
of  a  cause  or  on 
further  considera- 
tion, including  a 
cause  commenced  by 
summons  at  Cham- 
bers, and  an  order 
on  the  hearing  of  a 
special  case  or  peti- 
tion, and  any  order 
by  the  Court  of 
Appeal. 


For  drawing  up  and 
entering  any  other 
order,  whether  made 
in  Court  or  at  Cham- 
bers. 

For  copy  of  a  plan, 
map,  section,  ara wr- 
ing, photograph,  or 
diagram  required  to 
accompany  any  order . 


Document  to  be 
Stamped. 

Character  of 

Stamo  to  be 

used. 

Besmlations  and 
Observations. 

Judgment    or 

Stamp  to  be 

order. 

impressed 
or  adhesive 
on  the  judg- 
ment   or 
order,     ex- 
cept at  the 

Crown 

Office, 

where,  as      , 

far  as  prac- 

ticable,     a 

praecipe, 
with  tne  im- 

pressed 

stamp, 

should  be 

used. 

Order   .     .    . 

Impressed   or 
adhesive. 

Copy    .     .     , 

Impressed   or 

Where    an   adhesive 

adhesive. 

s  tamp  wou  1  d 
damage  the  copy, 
a  praecipe  with  the 
impressed  stamp 
should  be  used. 

Takjno  Accounts. 
The  fees  payable  under  this  headin?  when  taken  on  the  accounts  to  be 
denoted  by  means  of  adhesive  stamps  affixed  to  the  accounts  or  by  impressed 
stamps  on  paper  to  be  left  at  the  office,  but  when  taken  on  a  certificate  they 
may  be  denoted  either  by  impressed  or  adhesive  stamps. 

Taxation  op  Costs. 


For  taxing  a  bill  of 
costs. 


For  a  certificate  or  ajlo- 
catar  of  the  result, 
not  being  a  judg- 
ment. 


Document  to  be 
Stamped. 


Character  of 

Stamp  to  be 

used. 


Begalations  and 
Observutions. 


Stamp  to  be  adhesive  on  bill  of  costs,  but  where  a 
certificate,  allocatur,  or  praecipe  is  used,  the  fee  to 
be  denoted  by  impressed  stamps. 


Certificate  or 
allocatur. 


Impressed. 


4»8 


Fee%  taken  by  Stamps, 


Petitioks. 


Docament  to  be 
Stamped. 


For  answering  a  peti- 
tion for  hearing  in 
Court,  and  setting 
down. 

For  answering  a  non- 
attendable  petition, 
not  being  a  petition 
for  an  order  of  course. 

On  a  onatter  of  course 
order  on  a  petition 
of  right. 

On  an  order  for  a  com- 
mission  on  a  petition 
of  right. 


Petition    . 


Petition  . 


Order 


Order 


ChaTacter  of 

Stamp  to  be 

wied. 


Begnlations  and 
Obserrations. 


Impressed  or 
adhesive. 


Impressed  or 
adhesive. 


Impressed  or 
adhesive. 


Impressed. 


Reoistek  of  Judombnts  and  Lis  Pendens. 


Document  to  be 
Stamped. 


For  registering  a  judg. 

ment  or  lis  pendens 

Forre>regi»tenDg  same 

For  a  search .... 


For  a  certificate  of 
entry  cf  satisfaction 

For  a  certificate  of  a 
judgment  for  re^s- 
tration  in  Ireland  or 
Scotland  under  the 
Judgments  Exten- 
sion Act,  1868,  in- 
cluding affidavit .     . 

On  filing  for  registra- 
tion a  certificate  is- 
sued out  of  Courts 
of  Dublin  or  Court 
of  Session  in  Scot- 
land under  the  same 

^M.Ci  •  .  .  •  •  . 

On  eveiy  certificate  of 
the  entry  of  a  satis- 
faction under  the 
same  Act .... 


Memoran- 
dum of  re- 
gistry. 

General  form 
of  search 
prjecipe. 

Certificate. 


Character  of 

Stamp  to  be 

oaed. 


'Impressed. 


Certificate. 


IBegnlations  and 
Observationa. 


Forms  with  the  im- 
pressed stamp  will 
be  Fold  at  the  office 
of  the  Registrar  of 
Judgments,  Com- 
mon Pleas-  Divi- 
V  sion. 


/ 


Impressed  or 
aahesive. 


Fees  taken  hy  Siamps. 
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Docnmeiit  to  be 
Stamped. 

Character  of 
Stamp  to  be 
used.  . 

Begnlations  and 

Obserrations. 

For  a  search  made  in 
one  or  both  of  the 
registers  of  Iribh  and 
Scotch  judgments. 

Praecipe. 

,  Impressed. 

Forms  of  Praecipe,  with 
the  impressed  stamp, 
will      be     sold     at 
the  Inland  Reyenue 
Office,   and  by  law 
stationers. 

Miscellaneous. 


On  a  report  of  a  Pri- 
vate Bill  in  Parlia- 
ment. 


Docament  to  be 
Stamped. 


Report 


On    an    allowance    of  j  Allowance 
bye-laws  or  table  of 
fees. 


On  a  fiat  of  a  Judge    . 


On  signing  an  adver- 
tisement. 

Upon  a  reference  to 
a  Master  of  the 
Queen's  Bench,  Com- 
mon Pleas,  or  Ex- 
chequer Divisions, 
for  the  purpose  of 
any  investigation  or 
inquiry  other  than 
the  taking  of  an 
account  for  which 
another  fee  is  here- 
in provided. 

On  taking  acknowledg- 
ment of  a  deed  by  a 
married  woman. 


On  taking  a  recogni- 
zance or  bond. 

On  taking  bail,  and 
taking  same  off  the 
file  and  delivering. 


Fiat    .    .    . 


Advertisement 


Certificate  or 
other  docu- 
ment used  in 
giving  the 
decision. 


Acknowledg- 
ment. 


Recognizance. 


Bail  piece 


Character  of 

Stamp  to  be 

used. 


Impressed. 


Impressed. 


Impressed  or 
adhesive. 

Impressed. 


Impressed  or 
adhesive. 


Impressed. 


Impressed    or 
aahesive. 

Impressed    or 
adhesive. 


Begalationff  and 
Observations. 


Forms  with  the  im- 
pressed stamp  will 
be  sold  at  the  In- 
land Revenue  Office. 
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Docament  to  be 
$Uaiped. 

Character  of 

Stamp  to  be 

used. 

Relations  and 

Observations. 

On  a  commitment  .     . 

Commitment . 

)t               a 

On  an  application  to 
produce  Judges'  notes 

Application    . 

f  Impressed  or 
C    adhesive. 

On    appointment     of 
Commissioners  under 

Appointment . 

Impressed. 

glebe  exchange. 

On     examining      and 

Inrolment .     . 

Impressed    or 

signing  inrolments  of 

adhesive. 

decrees  and  orders. 

On  admission  or  re-ad- 

Admission 

Impressed. 

Forms  of  admission 

mission  of  a  solicitor. 

& 

with  the  impressed 
stamp  will  be  sold 
at  the  Inland   Ke- 

On  a  written  request 

Praecipe    .     . 

' 

venue  Office. 

for  information  at  the 

Chancery  Pay  Office. 
For  preparing  a  power 

Power  .     .     . 

)■  Impressed. 

of   attoniey    nt    the 

Chancery  Pay  Office. 

> 

For  transcript  of   an 

Transcript 

Impressed    or 
adhesive. 

account  in  the  hooks 

at  the  Chancery  Pay 

Office. 

Any  other  proceeding, 

Document   or 

Impressed    or 

These  are  to  be  im- 

pleading,    or    docu- 

Praecipe. 

adhesive. 

pressed,  if  practic- 

ment not  hereinbefore 

able,  where  not  filed 

specified. 

in  the  office. 

General  Directions. 

In  any  case  in  which  the  use  of  impressed  stamps  is  prescribed,  paper  or 
parchment  on  which  the  document  requiring  a  stamp  is  to  be  written  may  be 
stamped  at  the  Inland  Revenue  Office,  notwithstanding  that  stamped  forma 
are  also  provided  by  the  Commissioners  of  Inland  Revenue. 

The  cancellation  shall  be  effected  in  such  manner  as  the  Commissioners  of 
Inland  Revenue  shall  from  time  to  time  direct. 

Crichton. 

J.  D.  H.  Elphinstoxb. 

I  concur  in  this  Order. 

Caibkb,  C. 
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ORDER  AS  TO  THE  FEES  TO  BE  TAKEN 
BY  THE  OFFICIAL  REFEREES, 


[24th  April,  1877.] 

Thk  Right  Honourable  Hugh  MacCalmont  Baron 
Cairns,  Lord  High  Chancellor  of  Great  Britain,  with 
the  advice  and  consent  of  the  under-signed  Judges  of 
the  Supreme  Court,  and  with  the  concurrence  of  the 
Lords  Commissioners  of  Her  Majesty's  Treasury,  doth 
hereby,  in  exercise  of  the  powers  for  this  purpose 
given  by  the  Supreme  Court  of  Judicature  Act,  1875, 
and  of  all  other  powers  and  authorities  enabling  him 
in  this  behalf,  rescind,  as  to  all  matters,  questions,  or 
issues  which  shall  be  referred  to  an  Official  Referee 
from  and  after  the  date  hereof,  the  Order  as  to  the 
Fees  to  be  taken  by  the  Official  Referees  made  on  the 
1st  day  of  February,  1876,  and  doth  order  and  direct 
as  follows : — 

From  and  after  the  date  hereof,  the  fee  to  be  taken 
by  an  Official  Referee  attached  to  the  Supreme  Court, 
in  respect  of  all  matters,  questions,  or  issues  referred 
to  him  by  any  Order,  shall  be  the  simi  of  5Z.  for  the 
entire  reference,  irrespective  of  the  time  occupied, 
which  sum  shall  be  paid  before  the  reference  is  pro- 
ceeded with. 

Every  such  fee  shall  be  collected  by  means  of  a 
stamp  or  stamps  to  be  affixed  to  the  appointment 
paper  or  summons  issued  by  the  Official  Referee  for 
appointing  the  time  and  place  for  proceeding  with  the 
reference. 

Where  the  sittings  under  a  reference  are  to  be  held 
elsewhere  than  in  London,  a  convenient  place  in  which 
the  sittings  may  be  held  shall  be  provided  to  the  satis- 
faction of  the  Official  Referee,  by  and  at  the  expense 
of  the  party  proceeding  with  the  reference ;  and  there 
shall  be  paid,  in  adcBtion  to  the  above  fee  of  61, 
11.  lis,  6d.  for  every  night  the  Official  Referee,  and 
lbs.  for  every  night  the  Official  Referee's  clerk  is 
absent  from  London  on  the  business  of  the  reference, 
together  with  the  reasonable  expenses  of  their  travel- 
ling from  London  and  back. 
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A  deposit  on  account  of  expenses  may  be  required 
before  proceeding  with  the  reference,  or  at  any  time 
during^  the  course  thereof;  and  a  memorandum  of 
the  amount  deposited  shall  be  delivered  to  the  party 
makings  the  deposit. 

The  fees  and  expenses  and  deposit  (if  any)  hereby 
authorized  in  respect  of  any  reference  shall  be  paid  in 
the  first  instance  by  the  party  proceeding  with  the 
reference. 

The  Official  Referees  shall  conform  to  all  regula- 
tions that  may  be  made  from  time  to  time  by  the 
Treasury  for  the  accounting  for  all  moneys  received 
by  them. 

Dated  this  twenty-fourth  day  of  April,  one  thou- 
sand eight  hundred  and  seventy-seven. 

Cairns,  C. 
Jno.  Mellor. 
RoBT.  Lush. 
Henry  Manisty. 

We  certify  that  this  Order  is  made  with  the  con- 
currence of  the  Commissioners  of  Her  Majesty's 
Treasury. 

J.  D.  H.  Elphinstone* 
Bow.  Winn. 
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APPEALS  TO  HOUSE  OF  LORDS.* 


FORM  OF  APPEAL,  METHOD   OF  PRO- 
CEDURE, AJND  STANDING  ORDERS. 

Applicable  to  all  Appeals  presented  in  the  House  of  Lords^ 
on  and  after  the  \st  day  of  November,  1876. 

To  the  Right  Honourable  the  Lords  Spiritual  and  Form  of 
Temporal  in  Parliament  assembled  :  fstondin 

The  humble  petition  and  appeal  of  A.  order,  ^ 

Your  petitioner  humbly  prays  that  the  matter  of  ^®'  ^"^ 
the  order  (or  orders,  or  judgment,  or  interlocutor) 
set  forth  in  the  schedule  hereto]:  (or,  so  far  as  therein 
stated  to  be  appealed  against)  may  be  reviewed  before 
Her  Majesty  the  Queen  in  her  Court  of  Parliament, 
and  that  the  said  order  (or,  so  far  as  aforesaid)  may 
be  reversed,  varied,  or  altered,  or  that  the  petitioner 
may  have  such  other  relief  (if  specific  relief  be  de- 
sired, it  can  be  so  stated  in  the  prayer)  in  the  pre- 
mises as  to  Her  Majesty  the  Queen,  in  her  Court  of 
Parliament,  may  seem  meet ;  and  that  (here  name 
the  respondents)  may  be  required  to  lodge  such 
printed  cases  as  they  may  be  advised,  and  the  circum- 
stances of  the  cause  may  require,  in  answer  to  this 
appeal ;  and  that  service  of  such  order  on  the  sohcitors 
in  the  cause  of  the  said  respondents  may  be  deemed 
good  service. 

To  be  signed  by  two  counsel.  standing 

(Here  insert  schedule.)  {ceSfiCte^* 

Form  of  Schedule. 

"  From  Her  Majesty's  Court  of  Appeal  (England), 
'^  In  a  certain  cause  (or  matter)  wherein  A.  was 
plaintiff  and  B.  was  defendant. 

•  Printed  in  the  W.N.  1876,  Part  II.,  475.  ~~ 

t  Order  of  House  of  Lords  may  be  made  order  of  High  Court,  ex  parte. 

{BrUiMh  Dynamite  Co.  T.  Krebe,  11  Gh.  D.  448.) 
X  The  schedule  must  set  out  the  title  of  the  parties  to  the  cause  or  matter  ; 

Mid  the  decrees,  orders,  judgments,  or  interlocutors  appealed  against,  and 

where  the  appeal  is  not  against  the  whole  decree,  tbs  part  appealed  against 

most  be  defined. 


of  Counsel.) 
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"  The  order  appealed  from  is  in  the  words  follow- 
inpf,  viz.  (set  forth  order  complained  of),  or,  the  order 
referred  to  in  the  above  prayer  is  in  the  words  follow- 
ing, the  portion  appealed  from  being  printed  in  italics 
(set  fortn  order,  the  portion  complained  of  being 
printed  in  italics)." 

We  humbly  conceive  this  to  be  a  proper  case  to  be 
heard  by  your  lordships  by  way  of  appeal, 
standing  To  be  signed  by  two  counsel. 

No.  u.  I,  ,  clerk  to  Messrs.  , 

Notice  to      of  ,  solicitors  for  the  appellants  within 

respondents,  j^amed,  hereby  Certify  that  on  the  day  of 

,  I  served  Messrs.  ,  of 

,  solicitors  for  ,   the 

within-named  respondents,  with  a  correct  copy  of  the 

foregoing  appeal,  and   with  a  notice  that  on   the 

day  of  ,  or  as  soon  after  as 

conveniently  may  be,  the  petition  of  appeal  would  be 
presented  to  the  House  of  Lords  oh  behalf  of  the 
appellant.* 

Directions  for  Agents. 

Method  of  Prooedure, 

PresentaUon  In  accordance  with  the  foregoing  notice,  the  ap- 
ApTOai.—  P^^lj  printed  on  parchment  (quarto  size),  in  such  form 
Order  of      as  will  enable  paper  copies  thereof  to  be  hereafter 


stancUM  ***  bound  up  with  the  printed  cases,  is  to  be  lodged  in 
Order  No.     ^\^q  Parliament  Office  for  presentation  to  the  House, 


paper  copies 

and  (if  the  House  be  then  sitting,  or,  if  not,  on 
the  next  ensuing  meeting  of  the  House)  an  order 
thereon  for  service  on  the  respondents,  or  their  soli- 
citors, ordering  the  respondents  to  lodge  cases  in 
answer  to  the  appeal,  will  b^  issued  to  the  appellant's 
agent,  such  order,  together  with  an  affidavit  of  due 
service  entered  thereon,  to  be  returned  to  the  Parlia- 
ment Office  within  the  period  granted  to  the  appellant 
for  lodging  his  printea  case  under  Standing  Order 
No.  5. 
seoarityfor  Each  appellant,  where  there  ai'e  more  than  one, 
stamdin^  is  required  to  enter  into  the  recognizance*  The 
Order  No.  appellants  are  required  to  submit  to  the  Clerk  of 
the  Parliaments  within  one  week  after  the  date 
of  the  presentation  of  the  appeal  (unless  the  sum 
of  two  hundred  pounds,  as  required  by  the  Stand- 

■  - ' 

*  Not  less  thsti  two  dear  ^tf  notice  to  b«  gttrn  ofthe  Intention  to^t"^ 
sent  an  appeal. 
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ing"  Order,  be  paid  to  the  Receiver  of  Fees  to 
the  Parliament  Office  for  payment  into  the  fee 
fund  of  the  House  of  Lords*)  the  names  of 
the  sureties  who  propose  entering  into  the  bond; 
and,  in  the  event  of  a  substitute  being-  proposed  to 
enter  into  the  recognizance  in  lieu  of  the  appellants, 
the  name  of  such  substitute.  Two  clear  days'  pre- 
vious notice  of  the  names  so  proposed  (for  bond  and 
recognizance)  is  to  be  given  to  the  solicitor  or  agent  of 
the  respondents,  and  at  the  time  of  submitting  the 
said  names  to  the  Clerk  of  the  Parliaments  a  certifi- 
cate from  the  solicitor  or  agent  of  the  appellants  is  to 
be  lodged  in  the  Parliament  office,  certifying  his  belief 
in  the  sufficiency  of  the  sureties  and  substitutes  so 

I  proposed.  At  the  termination  of  one  week  from  the 
odgment  of  such  certificate,  the  bond  and  recogni- 
zance are  to  be  issued  to  the  solicitor  or  agent  of  the 
appellants  for  execution  before  a  commissioner 
appointed  to  administer  oaths  in  the  Supreme  Court 
of  Judicature  in  England,  or  a  commissioner  appointed 
to  administer  oaths  in  Chancery  in  Ireland,  or  before 
a  justice  of  the  peace  in  Scotland.  The  bond  and 
the  recognizance  (whether  entered  into  by  the  appel- 
lants or  by  a  substitute)  to  be  returned  to  the  Parlia- 
ment office  within  one  week  from  the  date  of  the 
issue  thereof  to  the  solicitor  or  agent  of  the  appellants. 
The  solicitors  of  those  respondents  who  purpose 
lodging  printed  cases  in  answer  to  the  appeal  should 
attend  at  the  Parliament  office  for  the  purpose  of 
ascertaining  the  due  execution  of  the  recognizance 
and  bond,  and  entering  their  names  in  the  appearance 
book.  (Notice  of  the  meeting  of  the  Appeal  Com- 
mittee is  only  sent  to  the  solicitors  of  respondents  who 
have  thus  signified  their  appearance  in  the  cause.) 

In  English  appeals  six  weeks'  time,  and  in  Irish  ^^*^^ 
and  Scotch  appeals  eight  weeks'  time,  from  the  date  appendix. 
of  the  presentation  of  the  appeal,  is  granted  to  all  ^wn'MralTse 
parties  to  lodge   printed  cases   and  th6  appendices  for  HearinRr. 

thereto.!  Jig  order, ' 

In  appeals  in  which  the  parties  are  able  to  agree  ^<*-  ^• 
in  their  statement  of  the  subject-matter,  it  is  optional 
to   lodge   a  joint  case    with  reasons  pro  and  ^otlj 
following  the  practice  heretofore  in  use  in  common 
Imw  appeals  on  a  special  case. 

*  All  drifts  and  cheques  to  be  made  payable  to  **  Hoase  of  Lords  F«e 
FiAd,"  and  to  be  orosted,  '*  Bank  of  England,  Western  Branch." 

f  Petitions  for  extension  of  time,  lodged  durin^rthe  recess,  do  not  prevent 
tiM  diiodssal  of  an  app«aL  (For  Form  of  PetitioD,  see  Appendix  C.) 
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Appendix.  It  is  obligatory  on  the  appellant,  within  the  respec- 
tive periods  so  limited  as  aoove^  tu  lodge  his  printed 
cases,  or  the  joint  case  before  mentioned,  and  a  printed 
appendix  consisting  of  such  documents,  or  parts 
thereof,  used  in  evidence  in  the  Court  below,  as  may 
be  necessary  for  reference  on  the  argument  of  the 
appeal. 

It  is  the  duty  of  the  appellant,  with  as  little  delay 
as  possible  after  the  presentation  of  the  appeal,  to 
iiirnish  to  the  respondent  a  list  of  the  proposed  docu- 
ments, and  in  due  course  a  proof  copy  of  the  appen- 
dix. The  proof  is  to  be  examined  with  the  original 
documents  by  the  respective  solicitors  of  the  parties. 
Ten  copies  oi  the  appendix,  as  soon  as  printea,  to  be 
delivered  to  the  solicitor  of  the  respondent.  The  re- 
spondent is  allowed  to  print  any  additional  documents, 
used  in  evidence  in  tne  Court  below,  which  may  be 
necessary  for  the  support  of  his  case  on  the  argument 
of  the  appeal,  such  documents  to  be  paged  consecu- 
tively with  the  appendix.  (The  proof  to  be  examined, 
as  aforesaid,  by  the  respective  solicitors,  and  prints 
delivered  to  the  solicitor  of  the  appellant.) 

The  costs  incurred  in  printing  tne  appendix  will,  in 
the  first  instance,  be  borne  by  the  appellant,  and  the 
costs  of  the  additional  documents  by  the  respondent, 
but  these  costs  will  ultimately  be  subject  to  the 
decision  of  the  House  with  regard  to  the  costs  of  the 
appeal. 

The  case  and  appendix  must  be  printed  quarto  size, 
with  seven  or  eignt  letters  in  the  margin  for  facili- 
tating reference,  and  should  be  submitted  in  proof  to 
Order,  No.v.  ^^^  ^^^-^^  ^^  ^^^  Judicial  office.     Forty  copies  of  the 

case  and  appendix  are  required  to  be  lodged  in  the 
Parliament  office  ;  and  subsequently,  on  the  lodg- 
ment of  the  respondent's  case,  ten  bound  copies  (see 
directions  in  the  appendix  hereto  as  to  binding  printed 
cases). 

Where  reference  is  made  to  a  document  printed  in 
the  appendix,  the  case  must  contain  a  marginal  note 
of  the  page  of  the  appendix  containing  such  docu- 
ment. 

There  is  no  penalty  on  respondents  who  do  not 
lodge  their  printed  cases  within  the  time  limited  by 
Standing  Order  No.  V.,  but  respondents  can  only 
appear  at  the  bar  on  a  printed  case. 

As  soon  as  the  printed  cases  of  all  parties  and  the 
appendix  thereto  h^ve  been  lodged,  it  is  optional  for 


Signature  of 
eouDsel  to 
case, — «M 
•Standing 
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either  side  to  set  down  the  cause  for  hearing,  but  it 
is  obligatory  on  the  appellant,  upon  the  lodgment 
of  his  printed  cases  and  the  appendix,  to  set  down 
the  cause  for  hearing  within  tne  time  limited  by 
Standing  Order  No.  V.  (ex  parte  as  to  those  respon- 
dents who  have  not  already  lodged  printed  cases, 
upon  proof,  by  affidavit^  of  the  due  service  of  the 
before-mentioned  "  order  of  service"  upon  the  respon- 
dents or  their  solicitors).  A  respondent  who  has 
lodged  his  printed  cases  is  at  liberty  to  set  down  the 
cause  for  hearing  on  the  first  sitting  day  after  the 
expiration  of  the  time  limited  by  the  Standing  Order 
for  lodging  printed  cases. 

The  cause  will  then  be  ripe  for  hearing,  and  will 
take  its  position  on  the  effective  cause  list. 


Standing  Orders  applicable  to  all  Appeals 
presented  to  the  house  op  lords  on  or 
after  the  ist  day  of  november,  1876. 

Standing  Order  I. 

Ordered,  that,  except  where  otherwise  provided  by  Time  limited 
statute,  no  petition  of  appeal  be  received  by  this  iSg^A^'J^aiV 
House  unless  the  same  be  lodged  in  the  Parliament 
office  for  presentation  to  the  House  within  one  year 
from  the  date  of  the  last  decree,  order,  judgment,  or 
interlocutor  appealed  from. 

In  cases  in  which  the  person  entitled  to  appeal  be  AppUcaWe  to 
within  the  age  of  one-and-twenty  years,  or  covert,  Ac.!pro^' 
nan  compos  mentis^  imprisoned,  or  out  of  Great  Britain  "^^^^  ®Ju 
and  Ireland,  such  person  may  be  at  liberty  to  present  ist  day  of 
his  appeal  to  the  House,  provided  that  the  same  be  J^^gf"*^"^* 
lodged  in  the  Parliament  office  within  one  year  next 
after  fiill  age,  discoverture,   coming  of  sound  mind, 
enlargement  out    of  prison,  or  coming  into   Great 
Britain  or  Ireland.     But  in  no  case  shall  any  person 
or  persons  be  allowed  a  longer  time,  on  account  of 
mere  absence,  to  present  an  appeal,  than  five  years 
from  the  date  of  the  last  decree,  order,  judgment,  or 
interlocutor  appealed  against. 

Standing  Order  II. 

Ordered,  that  all  petitions  of  appeal  be  signed,  and  {f  |^'^ 
the  reasonableness  thereof  certified,  by  two  counsel  and  certified 
who  shall  have  attended  as  counsel  in  the  Court  below,  ^^  «>'»"*«'• 
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"Order  of 
Serrice." 


Becogni- 
zance. 


or  shall  purpose  attending  as  counsel  at  the  hearing 
in  this  House. 

Stakdino  Order  III. 

Ordered,  that  the  '^  order  of  service  "  issued  upon 
the  presentation  of  an  appeal  for  service  on  the  re- 
spondent or  his  solicitor,  he  returned  to  the  Parlia- 
ment office,  together  vfiih  an  affidavit  of  due  service 
entered  thereon,  within  the  time  limited  for  the  ap- 
pellant to  lodge  his  printed  cases,  unless  within  that 
period  all  the  respondents  shall  have  lodged  their 
printed  cases  ^  in  default,  the  appeal  to  stand  dismissed. 

Standing  Order  IV. 

Ordered,  in  all  appeals  that  the  appellant  or  appel- 
lants do  give  security  to  the  Clerk  of  the  Parliaments 
by  recognizance  to  be  entered  into,  in  person  or  by 
substitute,  to  the  Queen  of  the  penalty  of  five  himdred 
pounds,  conditioned  to  pay  to  the  respondent  or  re- 
spondents all  such  costs  as  may  be  oraered  to  be  paid 
by  the  House  in  the  matter  of  the  appeal ;  and  &ruier, 
that  the  appellant  or  appellants  do  procure  two 
sufficient  sureties  to  the  satisfaction  of  the  Clerk  of 
the  Parliaments,  to  enter  into  a  joint  and  several 
bond  to  the  amount  of  two  hundred  pounds,  or  do 

fay  in  to  the  account  of  the  fee  fiind  oi  the  House  of 
lOrds  the  sum  of  two  hundred  pounds ;  such  bond, 
or  such  sum  of  two  hundred  pounds,  to  be  subject 
to  the  order  of  the  House  with  regard  to  the  costs 
of  the  appeal :  Ordered,  that  within  one  week 
after  the  presentation  of  the  appeal  the  appellant 
or  appellants  do  pay  into  the  account  of  the  fee 
fund  of  the  House  of  Lords  the  said  sum  of  two 
hundred  pounds,  or  submit  to  the  Clerk  of  the  Parlia- 
ments the  names  of  the  sureties  proposed  to  enter  into 
the  said  bond ;  and,  in  the  event  of  a  substitute  being 
proposed  to  enter  into  the  said  recognizance,  the  name 
of  such  substitute ;  two  clear  days  pevious  notice  of 
the  names  so  proposed  for  bond  and  recognizance  to 
be  given  to  the  solicitor  or  agent  of  the  respondent : 
Ordered,  that  the  said  bond  and  the  recognizance 
(whether  entered  into  by  the  appellants  or  by  a  sub- 
stitute) be  returned  to  the  Parliament  Omce,  duly 
executed,  within  one  week  fi*om  the  date  of  the  issue 
thereof  to  the  solicitor  or  agent  of  the  appellant  or 
appellants.  On  default  by  the  appellant  or  appellants 
in  complying  with  the  above  conditions,  the  appeal 
to  stand  dismissed. 
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Standing  Order  V. 

1.  Ordered,  that  in  English  appeals  the  printed  cases  Printed 
and  the  appendix  thereto  be  lodged  in  the  Parliament  SSSited  for 
0£Sce  within  six  weeks  from  the  date  of  the  presenta-  Y^f^ti*  *nd 
tion  of  the  appeal  to  the  House  ;  in  Scotch  and  frish  do'ti^hS^ 
appeals  within  eight  weeks ;  and  the  appeal  set  down  J^^' 
for  hearing  on  the  first  sitting  day  after  the  expira- 
tion of  those  respective  periods  (or  as  soon  before,  at 

the  option  of  either  party,  as  all  the  printed  cases  and 
the  appendix  shall  have  been  lodged) ;  on  default  by 
the  appellant  the  appeal  to  stand  dismissed. 

2.  Ordered,  that  in  all  appeals  from  Scotland  the  Scotch 
appellant  alone,  in  his  printed  case  or  in  the  appendix  "pp***** 
thereto,  shall  lay  before  this  House  a  printed  copy  of 

the  record  as  authenticated  by  the  Lord  Ordinary  5 
together  with  a  supplement  containing  an  account, 
without  argument  or  statement  of  other  facts,  of  the 
further  steps  which  have  been  taken  in  the  cause  since 
the  record  was  completed,  and  containing  also  copies 
of  the  interlocutors  or  parts  of  interlocutors  com- 
plained of;  and  each  party  shall  in  their  cases  lay 
oefore  the  House  a  copy  of  the  case  presented  by 
them  respectively  to  the  Court  of  Session,  if  any  such 
case  was  presented  there,  with  a  short  summary  of 
any  additional  reasons  upon  which  he  means  to  insist ; 
ancL  if  there  shall  have  oeen  no  case  presented  to  the 
Court  of  Session,  then  each  party  shall  set  forth  in 
his  case  the  reasons  upon  which  he  founds  his  argu- 
ment, as  shortly  and  succinctly  as  possible. 

8.  Ordered,  that  all  printed  cases  be  signed  by  one  printed 
or  more  counsel,  who  shall  have  attended  as  counsel  in  ^^JJ^b?* 
the  Court  below,  or  shall  purpose  attending  as  counsel  counsel, 
at  the  hearing  in  this  House. 

Standing  Order  VI. 

Ordered,  that  all  cross-appeals  be  presented  to  the  croes- 
House  within  the  period  allowed  by  Standing  Order  »pp®*'»- 
No.  V.  for  lodging  cases  in  the  original  appeal.  • 

Standing  Order  VII. 

Ordered,  with    regard   to  appeals    in   which  the  Expinr  of 
periods  severally  dating  from  the  presentation  of  the  ?w«m.°'*^ 
appeal  under  Standing  Orders  Nos.  III.,  IV.,  V.,  and 
VL,  expire  during  the  recess  of  the  House,  that  such 
periods  oe  extended  to  the  third  sitting  day  of  the  next 
ensuing  loeeting  of  the  House. 

K  k3 
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Standing  Order  VIII. 

suppiemcn-       Ordered,  that  where  any  party  or  parties  to  an 
be  deSJered  appeal  shall  die  pending  the  same,  suosequently  to 
i"  ''^^frwc    ^®  printed  cases  having  oeen  lodged,  and  the  appeal 
revived  or     shall  be  revived  ac^inst  his  or  her  representative  or 
adSei         representatives  as  the  person  or  persons  standing  in  the 
place  of  the  person  or  persons  so  dying  as  aforesaid,  a 
supplemental  case  shall  be  lodged  by  me  party  or  par- 
ties so  reviving  the  same  respectively,  stating  the  order 
or  orders  respectively  made  by  the  House  in  such  case. 
The  like  rule  shall  be  observed  by  the  appellant 
and  respondent  respectively,   where  anv  person  or 
persons,  party  or  parties  in  the  Court  befow,  have 
been  omitted  to  be  made  a  party  or  parties  in  the 
appeal  before  this  House,  and  shall  by  leave  of  the 
House,  upon  petition  or   otherwise,  be  added  as  a 
party  or  parties  to  the  said  appeal  after  the  printed 
cases  in  such  appeal  shall  have  been  lodged. 

Standing  Order  IX. 

Scotch  Ordered,  that  when  any  petition  of  appeal  shall  be 

cerfmcate  of  presented  to  this  House  irom  any  interlocutory  judg- 
leareordif-  meut  of  either  division  of  the  Lords  of  Session  in 
opinion  to     Scotland,  the  counsel  who  shall  sign  the  said  petition, 
^imferon^  or  two  of  the  counsel  for  the  party  or  parties  in  the 
appeals.       Court  below,  shall  sign  a  certificate  or  declaration, 
stating  either  that  leave  was  given  by  that  division 
of  the  judges  pronouncing  such  interlocutory  judg- 
ment to  the  appellant  or  appellants  to  present  such 
petition  of  appeal,  or  that  tnere  was  a  difference  of 
opinion  amongst  the  judges  of  the  said  division  pro- 
nouncing such  interlocutory  judgment. 

Standing  Order  X. 

TMationof       Ordered,  that  in  all  cases  in  which  this  House 
'^  *  shall  make  any  order  for  payment  of  costs  by  any 

party  or  parties  in  any  cause  without  specifying  the 
amount,  the  Clerk  of  the  Parliaments  or  Clerk  Assis- 
tant shall,  upon  the  application  of  either  party, 
appoint  such  person  as  he  shall  think  fit  to  tax  such 
costs,  and  the  person  so  appointed  may  tax  and 
ascertain  the  amount  thereof^  and  shall  report  the 
same  to  the  Cl^rk  of  the  Parliaments  or  ClerK  Assis- 
tant :  And  it  is  further  ordered,  that  the  same  fees 
shall  be  demanded  from  and  paid  by  the  party  apply- 
ing for  such  taxation  for  and  in  respect  thereof  as  are 


costs. 
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now  or  shall  be  fixed  by  any  resolution  of  this  House 
concerning  such  fees ;  and  the  said  person  so 
appointed  to  tax  such  costs  may,  if  he  thinks  fit, 
either  add  or  deduct  the  whole  or  a  part  of  such  fees 
at  the  foot  of  his  report :  And  the  Clerk  of  the  Par- 
liaments or  Clerk  Assistant  may  give  a  certificate  of 
such  costs,  expressing  the  amount  so  reported  to  him 
as  aforesaid ;  and  the  amount  in  money  certified  by 
him  in  such  certificate  shall  be  the  sum  to  be  de- 
manded and  paid  under  or  by  virtue  of  such  order  as 
aforesaid  for  payment  of  costs. 


name 


Appendix  A. 
(Certijicate  of  Sufficiency  of  Sureties,  Sfc.) 

Lodged  in  the  Parliament  office  on  the  day 

of  18     . 

In  the  House  of  Lords. 

"  A.  and  others  v,  B.  and  others." 

In  compliance  with  Standing  Order  No.  IV.,  I  (we) 
submit  the  names  of  (full  name)  of  (address)  and  (full 

ame'i  of  Cadd  pss^  /         ^®  ^^  ^"^^  proper  sureties      ) 
^     ^  '^  I  or,  as  a  fit  and  proper  substitute  / 

to  enter  into  the  {  \  thereby  required  : 

(  recognizance  J  j       ^ 

and  I  (we)  certify  in  <  ^  \  belief,  that  the  said  (full 
0  and  the  said  (lull  name)  |  ^^^.^^^^  I  worth  up- 
wards of  <  g/^/^/  >  over  and  above  ^  i>-  "^  f  j^st  debts. 

This  certificate  may  be  signed  by  the  country  soli- 
citor or  agent  of  the  appellants. 

I  (we)  certify  that  a  copy  of  the  above  certificate 
and  two  clear  days'  notice  of  the  intention  to  lodge 
the  same  in  the  Parliament  office  has  been  served  on 
the  solicitors  or  agents  of  the  respondents. 

To  be  signed  by  the  London  solicitor  or  agent  of 
the  appellants. 

Appendix  B. 

{Directions  for  Binding  Printed  Ckisesfor  the  use  of  the 

Law  Lords.) 

1.  Ten  copies  bound  in  purple  cloth :  two  of  the 
ten  to  be  interleaved,  as  regards  the  cases  only. 


tQ%  4fp€aU  to  Home  ofLord$, 

S.  Short  title  of  cause  on  the  back. 
8.  Label  on  side,  stating  short  title  of  cause  and 
contents  of  the  volume,  thus : — 

'^  A.  and  others  v,  B.  and  others." 

Printed  copy  of  the  appeal. 

Appellants  case. 

Kespondent  B.'s  case. 

Respondent  C.'s  case. 

Appendix. 

4.  The  volume  to  be  indented,  and  the  names  of 
the  parties  written  on  the  indentations  to  their  re- 
spective cases. 

5.  References  to  the  reports  of  the  cause  in  the 
Courts  below,  or  the  words  "  Not  reported,"  to  be 
written  on  the  fly  sheet. 

6.  The  bound  copies  to  be  lodged  immediately 
after  the  respondent's  cases  are  delivered  in. 

The  agents  are  reouested  to  use  their  discretion  as 
to  the  size  of  the  volume,  arrangement  of  the  cases, 
and  appendix.  In  dealing'  with  bulky  cases,  it  may 
be  found  advisable  to  bindthe  appendix  as  a  separate 
volume,  and  also  to  divide  the  appellants'  and  re- 
spondents' cases  into  separate  volumes. 

It  is  the  duty  of  the  appellants'  agent  to  carry  out 
these  directions. 


Appendix  C. 
(Petition  far  Esrtensim  of  Time  to  Lodge  Cases,  S^e,) 

(To  be  engrossed  on  foolscap  paper,  and  (unless 
assent  of  respondent's  agent  be  obtained)  a  copy,  and 
two  clear  days'  notice  of  intention  to  present,  to  be 
given  to  respondent's  agent.) 

In  the  House  of  Lords.  (Insert  short  title  of 
cause.) 

To  the  Right  Honourable  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled : 

The  humble  petition  of  the  appellant 

Sheweth,  That  your  petitioner  presented 
petition  of  appeal  on  the  day  of  com- 

plaining of  (insert  dates  of  orders  or  interlocutors 
complained  of). 

That  the  time  allowed  by  Standing  Order  No.  V. 
((or)  extended  by  your  LDrdships'  order  of  (state 
date))  for  the  appellant  to  lodge  his  printed  cases 
and  the  appendix,  will  expire  pn  the  (state  date). 
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• 

That  your  petitioner         (set  forth  cause  of  delay). 

Your  petitioner  therefore  humbly  prays  that 

your  Lordships  will  be  pleased  to  grant  him  (set 

forth  time  required)  further  time  to  lodge  his  printed 

casesy  and  the  appendix,  and  set  down  the  cause  for 

hearing.    And  your  petitioner  will  evor  pray. 

Agents  for  the  appellant. 
We  consent  to  the  prayer  of  the  above  petition. 

Agents  for  the  respondent. 


(  504  ) 


COUNTY   COURT  ACT,  1867. 

80  &  31  Vict.  c.  142,  ss.  5,  7,  8, 10. 


*^''*'"  ""ii        5.  If  in  any  action  commenced  after  the  passinsr  of 

in  Superior   this  Act  in  any  of  Her  Majesty's  Superior  Courts  of 

S^thiS  £20  Record  the  plaintiff  shall  recover  a  sum  not  exceeding 

on  contract,  twenty  pounds  if  the  action  is  founded  on  contract,  or 

JJrt.^^  ®"      ten  pounds  if  founded  on  tort,  whether  hy  verdict, 

judgment  hy  default,  or  on  demurrer,  or  otherwise,  he 

shall  not  be  entitled  to  any  costs  of  suit,  unless  the 

Judge  certify  on  the  record  that  there  was  sufficient 

reason   for  Ibringing  such   action  in  such   Superior 

Court,  or  unless  the  Court  or  a  Judge  at  Chambers 

shall  by  Rule  or  Order  allow  such  costs. 

As  to  this  section,  see  note  to  Order  LV.,  ante. 

In  certain         7,  Where  in  any  action  of  contract  brought  or  com- 
S?uperiOT*  menced  in  any  of  Her  Majesty's  Superior  Courts  of 
ordercirafle    Clommou  Law  the  claim  endorsed  on  the  writ  does 
to  be  tried     not  exceed  fifty  pounds,  or  where  such  claim,  though 
Court"*'     it  originally  exceeded  fifty  pounds,  is  reduced  by  pay- 
ment, an  admitted  set-oft,  or  otherwise,  to  a  sum  not 
exceeding  fifty  pounds,  it  shall  be  lawful  for    the 
defendant  in  the  action,  within  eight  days  from  the 
day  upon  which  the  writ  shall  have  been  served  upon 
him,  if  the  whole  or  part  of  the  demand  of  the  plain- 
tiff be  contested,  to  apply  to  a  Judge  at  Chambers  for 
a  summons  to  the  plaintiff  to  show  cause  why  such 
action  should  not  be  tried  in  the  County  Court  or  one 
of  the  County  Courts  in  which  the  action  might  have 
been  commenced ;  and  on  the  hearing  of  such  sum- 
mons the  Judge  shall,  unless  there  be  good  cause  to 
the  contrary,  order  such  action  to  be  tried  accordingly, 
and  thereupon  the  plaintiff  shall  lodge  the  original 
writ  and  the  order  with  the  registrar  of  the  County 
Court  mentioned  in  the  order,  who  shall  appoint  a 
day  for  the  hearing  of  the  cause,  notice  whereof  shall 
be  sent  by  post  or  otherwise  by  the  registrar  to  both 
'        parties  or  tneir  attorneys,  and  the  cause  and  all  pro- 
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ceeding'S  therein  shall  be  heard  and  taken  in  such 
County  Court  as  if  the  action  had  been  originally 
commenced  in  such  County  Court ;  and  the  costs  of 
the  parties  in  respect  of  proceedings  subsequent  to  the 
order  of  the  Judge  of  the  Superior  Court  shall  be 
allowed  according  to  the  scale  of  costs  in  use  in  the 
County  Courts,  and  the  costs  of  the  proceedings  pre- 
viously had  in  the  Superior  Court  shall  be  allowed 
accordiing  to  the  scale  in  use  in  such  latter  Court. 

A  claim  for  fifty  pounds,  and  interest  until  payment  or  judg- 
ment, is  a  claim  exceeding  fifty  pounds,  and  uie  action  cannot 
be  remitted  to  the  County  Court  under  the  section.  {Insley  v. 
Jones,  4  Ex.  D.  16.) 

Where  there  is  a  counter-claim,  which  does  exceed  fifty 
pounds ;  on  an  application  by  the  plaintiflf  to  have  the  case  re- 
mitted, the  Judge  must  use  his  discretion.  {Cherry  v.  Andrews, 
W.  N.  1878,  520 

The  Judge  has  no  jurisdiction  to  order  the  action  to  be  tried 
in  the  County  Court,  where  the  claim  is  reduced  below  fifty  pounds, 
by  payment  after  action  brought.  {J^oster  v.  Usherwood,  3 
Ex.  D.  1. )  Until  the  plaintiff  has  lodged  the  writ  and  order  with 
the  registrar,  the  action  remains  in  the  Superior  Court.  {Welply 
V.  BvM,  3  Q.  B.  D.  80.)  The  registrar  is  to  certify  the  result  of 
the  trial  to  the  Superior  Court,  and  judgment  may  be  signed 
according  to  the  certificate.  {Scutt  v.  Freeman^  2  Q.  B.  D. 
177.) 

8.  Where  any  suit  or  proceedings  shall  he  pending  ^^^^^^ 
in  the  High  Court  of  Cfhancery,  which  suit  or  pro-  SayX?  ^ 
ceeding  might  have  been  commenced  in  a  County  J™gJ^^^ 
Court,  it  shall  be  lawful  for  any  of  the  parties  thereto  courts  which 
to  apply  at  chambers  to  the  Judge  to  whose  Court  the  JSSm^JId 
said  suit  or  proceeding  shall  be  attached  to  have  the  therein. 
same  transferred  to  the  County  Court  or  one  of  the 
County  Courts  in  which  the  same  might  have  been 
commenced,  and  such  Judge  shall  have  power  upon 
such  application,  or  without  such  application,  if  he 
shall  see  fit,  to  make  an  order  for  sucn  transfer,  and 
thereupon  such  suit  or  proceeding  shall  be  carried  on 
in  the  County  Court  to  which  the   same  shall  be 
ordered  to  be  transferred,  and  the  parties  thereto 
shall  have  the  same  right  of  appeal  tnat  they  would 
have  had  had  the  suit  or  proceeding  heen  commenced 
in  the  County  Court. 

A  County  Court  has  power  to  grant  an  injunction,  and  to  en- 
force obedience  by  committal.     {Martin  v.  Bannister,  4  Q.  B.  D. 

491.) 

The  County  Court  has  no  power  to  stay  proceedings  in  the 
High  Court  in  respect  of  claims  pro^nble  in  an  administration 
action.    {CobhM  v.  Pryke,  4  Ex.  D.  316.) 
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mSdoiM*^  10.  It  shall  be  lawful  for  any  person  against  whom 
proMoation,  an  action  for  malicious  prosecution,  illegal  arrest, 
to  Superior**  iUcgal  distress,  assault,  Mse  imprisonment,  libd, 
Courumar  slander,  seduction,  or  other  action  of  tort  may  be 
to  County  brought  in  a  Superior  Court  to  make  an  affidavit  that 
jSto**'  the  plaintiff  has  no  visible  means  of  paying  the  costs 
of  tne  defendant  should  a  verdict  be  not  found  for  the 
plaintiff  and  thereupon  a  Judge  of  the  Court  in  which 
the  action  is  brought  shall  have  power  to  make  an  Order 
that  unless  the  plaintiff  shall,  within  a  time  to  be  therein 
mentioned,  give  full  security  for  the  defendant's  costs 
to  the  satismction  of  one  of  the  Masters  of  the  said 
Court,  or  satisfy  the  Judge  that  he  has  a  cause  of 
action  fit  to  be  prosecuted  in  the  Superior  Court,  all 
proceedings  in  the  action  shall  be  stayed,  or  in  the 
event  of  the  plaintiff  being  unable  or  unwilling  to  give 
such  security,  or  failing  to  satisfy  the  Judge  as  afore- 
said, that  the  cause  be  remitted  for  trial  before  a 
County  Court  to  be  therein  named ;  and  thereupon 
the  plaintiff  shall  lodge  the  original  writ  and  the 
order  with  the  Begistrar  of  such  County  Court,  who 
shall  appoint  a  day  for  the  hearing  of  the  cause, 
notice  whereof  shall  be  sent  by  post  or  otherwise  by 
the  registrar  to  both  parties  or  their  attorneys  ;  and 
the  County  Court  so  named  shall  have  all  the  same 
powers  and  jurisdiction  with  respect  to  the  cause  as  if 
Doth  parties  had  agreed,  by  a  memorandum  signed  by 
them,  that  the  said  County  Court  should  have  power  to 
try  the  said  action,  and  the  same  had  been  com- 
menced by  plaint  in  the  said  County  Court ;  and  the 
costs  of  the  parties  in  respect  of  the  proceedings  sub- 
sequent to  the  order  of  the  Judge  of  the  Superior 
Court  shall  be  allowed  according  to  tho  Scale  of  costs 
in  use  in  the  County  Courts,  and  the  costs  of  the 
proceedings  in  the  Superior  Court  shall  be  allowed 
according  to  the  scale  in  use  in  such  latter  Court. 

Until  the  plaintiff  has  lodged  the  writ  with  the  Registrar  of 
the  Countj  Court,  the  action  remains  in  the  Superior  Ck>iirt. 
(  Welifly  T.  Buhi,  3  Q.  B.  D.,  263.) 

The  County  Court  Judge  should  take  cognizance  of  the  plead- 
ings as  well  as  the  particulars  under  the  County  Court  Rules. 
(Johnson  Y,  Palmer,  4  C.  P.  D.,  258.) 

The  Court  is  very  unwilling  to  interfere  with  the  discretion  of 
the  Judge  at  Chambers.  {Jennings  ▼.  London  Qeneral  Omnibus 
Cb,,  30L.  T.266.) 
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TIME  TABLE. 


Obder  LVII.  deals  with  time  generally ;  and  of  the  enlargement  or  abridg- 
ment of  the  period  allowed  for  taking  any  proceeding.  The  time  for  delivering 
or  amending  any  pleading  may  be  enlarged  by  consent  in  writing  without  any 
application  to  the  Court  by  r.  60.  And  wide  powers  are  given  to  the  Coart 
under  r.  6.  The  times  and  hours  during  which  the  offices  are  open  are  regu- 
lated by  Order  LXL,  p.  265. 

The  hours  at  which  summonses  are  returnable  are  regulated  by  Order  LIV. 
p.  239. 


ACCOUNT, 

Application  for. 

AFFIDAVIT, 

Filing,  where  evidence 
taken  by  consent. 


Notice  to  cross-examine 
on. 

In  Probate  actions. 

In  Admiralty  actions. 

Ne  eicea;^  regnOy  in  sup- 
port of. 


In  answer  to  interroga- 
tories. 


AMENDMENT      OF 
PLEADINGS. 
Of  statement  of  claim. 


After  time  for  appearanoe 
has  expired. 

By  plaintijff  within  14  days 
after  consent ;  list  of,  to  be 
delivered. 

By  defendant  within  14  ^^7^ 
after  delivery  of  above  list, 
or  such  other  time  as  par- 
ties may  agree  upon  or 
Judge  at  Chambers  allow. 

By  plaintiff  in  reply  within  7 
days  ailer  the  expiration  of 
the  said  14  davs,  or  such 
other  time  as  aforesaid. 

Within  14  days  after  time 
for  filing  affidavits  in  reply, 
or  a  Court  or  Judge  may 
specially  appoint, 

In  verification  of  indorsement 
on  writ  before  issue. 

Before  issue  of  warrant 
arrest. 

Copies  to  be   furnished 
request,  or  such  time 
may      be      specified 
directed.  . 

To  be  filed  within  10  days, 
or  such  other  time  as  a 
Judge  may  allow. 

By  leave  or  order  at  any 
time. 

Once  without  leave  before 
time  for  reply;  or,  if  no 
defence  delivered,  4  weeks 
from  appearance  of  de- 
fendant who  shall  have 
last  appeared. 


of 


on 
as 
or 


0.  XV.  r.  2,  p.  125. 


0.  xxxviii.  r.  1,  p. 
199. 

0.  xxxviii.  r.  2,  p. 
199. 


0.  xxxviii.  r.  3^  p. 
199. 


0.  xxxviii.  r.  4,  p. 
199. 


0.  V.  r.lO,p.  104. 

0.  V.  f.  11,  p.  105. 

R.8.C.  (Costs). 
0.  V.  r.  10. 

O.xxxi.  r.6,p.l70. 

0.xxvii.r.l,p.l57. 
0.xxvii.r.2,p.l58. 
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AMENDMENT— «m*. 
Of  counter-claim. 


In  cases  not  otherwise 
provided  for. 

By  opposite  party,  in 
answer. 

Avoidance  of  order 
giving  leave. 

Disallowance,  applica- 
tion for. 

Delivery  of  amended 
pleading. 


AMENDMENT  OF 
NOTICE  OF  AF- 
PEAL. 


APPEAL, 

From  County  Court.    . 

From  District  Regis- 
trar. 

From  Judge  at  Cham- 
bers in  Common  Law 
Divisions. 

From  Judge  at  Cham- 
bers in  Chancery 
Division. 

From  Master. 

Ux parte  application. 

APPEAL   TO   COURT 

OF  APPEAL, 
From  interlocutory 

order. 
From  final  judgment. 
Length  of  notice,  from 

final  or  interlocutory 

judement. 
Lengtn  of  notice,  from 

interlocutory  order. 
Winding  up, bankruptcy 

or  matters  other  than 

actions. 
Notice  of  appeal   may 

be  amendea. 
Notice  by  respondent  of 

cross  appeal. 


Without  leave  before  time 
for  pleading  to  reply,  and 
before  pleading  to  reply ; 
or  if  no  reply,  28  Says 
days  firom  defence. 

At  any  time  by  leave  .     .     . 

By  leave  within  such  time  as 

may  seem  just. 
14  days  from  date  of  order,  if 

no  other  time  be  specified. 
Within  8  ^^y^  After  the  de- 

liverv     of    the     amended 

pleading. 
Within    time     allowed    for 

amendment. 


At  any  time  as  the  Court 
may  think  fit. 


O.zxvii.r.3,  p.l58. 


Within  8  days  from  the  deci- 
sion appealed  against. 

4  days  from  the  decision  ap- 
pealed against. 

Within  8  days  from  the  deci- 
sion appealed  against. 

Application  for  re-hearing  in 
Court  wifhin  21  dajs  of  the 
making  the  order. 

Within  4  days  from  the  deci- 
sion appealed  against. 

4  days  from  refusal  of  appli- 
cation in  the  Court  below. 


Within  21  days  from  order    . 

Within  1  year 

14  days 


•    •     . 


4  days 


•         • 


Same  as  from  interloeutory 
order. 

At  any  time  as  the  Court  may 

think  fit. 
8  days  on  final  judgment .     . 
2    days    from    interlocutory 

order. 


O.xxvii.  r.6,  p.l69. 
0.  xxvii.r.5,p.l58. 
O.xxvii.  r.7,  p.  159. 
O.xxvii.  r.4,  p.  158. 


O.  xxvii.  r.  10,  p. 
159. 


0.  Iviii.  r.3,  p.250. 


Sec.6,CountyCourt 

Acl,1875,p.248. 

0.xxxv.r.7,p.l82. 

0.  liv.  r.  6. 


P.  256. 


0.  liv.  r.  4. 

0.  Iviii.  r.l0,p.253. 


O.  Iviii.  r.l5,p.255. 

0.  Iviii.  r.  15,  p.255. 
O.lviii.  r.  4,p.  251. 


O.  Iviii.  r.  4,  p.  251. 
0.  lvm.r.9,p.263. 

O.lviii.  r.3, p. 250. 
O.lviii.  r.7,  p.  252. 


1 
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APPEARANCE, 
By    defendant    within 
the  jurisdictton. 


Without  the   juriedic- 
tion. 

By  third  party    .    *     . 


By  party  added  on 
change  of  interest. 

Application  by  party 
added  to  vary  above 
order. 


By  party  bronght  in  by 
counter-claim. 

In  recovery  of  land  by 
person  not  defendant. 

Where  defence  limited 
to  part. 


COUNTER-CLAIM, 

Ap^cation  to  exclude 
Appearance    by   party 
brought  in  by     .     . 

DEFENCE,       STATE- 
MENT OF, 
Where     statement    of 
claim  delivered. 


Where  statement  of 
claim  not  required. 

Where  leave  given  to 
defend* 


DEMURRER, 

Delivery  of. 

Entry  of,  for  argument. 


Notice  of  entry   .     . 

DISTRICT  REGISTRY, 
Kemoval  of  action  from, 
where  no  special  in- 
dorsement. 


8  days  from  service  of  the 
writ  is  the  time  thereby 
limited. 

But  he  may  appear  subse- 
quently at  any  time  before 
judgment. 

The  time  is  limited  by  the 
order  giving  leave  for  ser- 
vice. 

Within  8  days  from  the  ser- 
vice of  tne  notice  upon 
him. 

In  the  same  manner  as  to  a 
writ  of  summons. 

12  days  from  service  of  order, 
or,  if  necessary  to  have  a 
guardian  ad  litem  ap- 
pointed, then  12  days  from 
bis  appointment. 

Same  regulations  as  to  party 
summoned  by  writ  of  sum- 
mons. 

Notice  to  be  given  forthwith 
on  obtaining  leave. 

Notice  thereof  to  be  given 
within  4  d&js  after  appear- 
ance. 


Any  time  before  reply .     .    . 
Same  as  party  served  with 
writ  of  summons. 

Within  8  days  from  the  de- 
livery of  the  statement  of 
claim  or  from  the  time 
limited  for  appearance, 
whichever  be  last ;  unless 
extended. 

8  days  from  appearance,  un- 
less time  extended. 

Within  time  limited  by 
order,  or  if  no  time  limited, 
then  8  days  from  order. 

Within  same  time  as  any 
other  pleading. 

May  be  entered  immediately; 
if  not  entered  within  10 
days,  demurrer  held  suffi- 
cient. 

On  the  day  of  entry    .     .     . 

Any  time  after  appearance 
and  before  defence,  and 
before  expiration  of  time 
for  its  delivery. 


0.  ii.  r.  3,  p.  97, 


0.  xii.  r.  15,  p.  118. 


0.  xi.  r.  4,  p  115. 


O.xvi.r.20,p.l35. 


0.  L.  r.  5,  p.  228. 

0.  L.  rr.  6,  7,  p. 
228. 


O.xxii.  r.7,  p.  153. 

0.  xii.  r.  20,  p.  11 9. 
O.xii.  r. 21,  p.  119. 


0.  xxii.  r.  9,  p  .154. 
O.xxiLr.  7,  p.  153. 


O.xxii.  r.l,  p.  152. 


O.xxii.  r.2, p.  152. 
O.xxii.r.  2,  p.l52. 


0.  xxviii.  r.  3,  p. 

160.  ^ 
0.  xxviii.  r.  6,  p. 

161. 


}} 


ft 


ft 


0.  XXXV.  r.  11,  p. 

183. 
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DISTRICT  REG.— eow*. 
Where    writ   speciallj 
indorsed. 


ENTRY  FOR  TRIAL. 


EXECUTION.     .     .    . 
8ee  Writ  of  Execution. 

GUARDIAN  AD 

LITEM. 

Notice  of  application 
for  appointment. 

Application  to  varj 
order  as  to^  parties 
under  disability, 
added  under  0.  L. 

INSPECTION       OF 
DOCUMENTS. 


INTERPLEADER.  .    . 


INTERROGATORIES, 
Delivery  of,  by  plaintiff. 


By  defendant. 


Application    to    strike 

out. 
Affidavit    in  ^  answer. 

See  Affidavit. 


If  plaintiff,  within  four  days, 
give  no  notice  of  an  appli- 
cation under  O.  xiv.,  then 
before  defence  and  before 
expirati(m  of  time  for  its 
delivery. 

If  plaintiff  do  make  the  above, 
then  any  time  after  leave 
to  defend,  before  defence,- 
and  before  expiration  of 
time  for  its  delivery. 

Within  6  days  after  notice  of 
trial,  or  notice  to  be  no 
longer  in  force. 


After  expiration  of  time 
limited  for  appearance  and 
6  clear  days  before  the 
hearing. 

12  days  from  appointment  of 
guardian. 


If  all  the  documents  referred 
to  in  the  notice  have  been 
set  forth  in  his  affidavit  of 
documents  within  2  days, 
and  if  any  have  not  been 
set  forth,  then  within  4 
days  from  service  of  notice 
the  party  served  shall  ap- 
point a  time  within  3  days 
m  which  the  documents 
may  be  inspected. 

Any  time  after  delivery  of 
writ  of  summons  and  be- 
fore defence. 

At  any  time  between  de- 
livery of  statement  of 
claim  and  the  dose  of  the 
pleadings. 

At  any  time  between  de- 
livery of  defence  and  the 
close  of  the  pleadings, 

Within  4  days  after  service. 


0.  XX tv.  r.  11,  p. 
183. 


O.  xxxvi.   r.  lOo., 
p.  188. 


0.  xiii.  r.  I,p.ll9. 


0.  L.  r.  7,  p.  228. 


0.  xxxi.  r.  16,  p. 
174. 


0.  ii.  r.  2,  p.  87. 


O.xxxi.  r.  I,p.l68, 
and  see  note  as 
to  delivery  at 
other  times. 


O.  xxxi.  r.  5,  p.  170. 
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JOINDER  OF  ISSUE. 


JUDGMENT. 

Applicatte  for  leave  to 
enter  final  judgment^ 
undr  O.  xiv.  r.  1. 
Application  to  set  aside 
when  obtained  by 
default  of  appearance 
attnaL 

JUDGMENT,  MOTION 
FOR. 
Where  leave  reserved. 

Where    no    leave    re- 
served. 


Wlien  issues  ordered 
to  be  determined  have 
been  determined. 


When  some  issues  only 
have  been  deter- 
mined. 

Limitation  of  time  for 
moving. 

On  admissions  in  the 
pleadings. 


JURY.  SeeNoticeofTrial 

NEW  TRIAL, 

If  trial  at  London  or 
Westminster,  by  rule 
nisi  within  8  days. 


If  trial  elsewhere,  b; 
rule    nisi  within 
days. 


Copy,  order  to  be  served 


NOTICE  OF  MOTION 
Unless  by  leave. 
When    aefendant    has 
not  appeared. 


If  not  delivered  with  reply, 
within  4  <^7s  after  the 
delivery  of  wie  previous 
pleading. 

By  summons  returnable  not 

less   than    2    clear   days 

after  service. 
Within  6  days  after  the  trial, 

either  at  ih^  assizes  or  in 

Middlesex. 


To  be  set  down  and  notice 
given  by  the  party,  if  no 
other  time  limited,  within 
10  days  after  trial 

If  plaintiff  do  not  set  down 
and  give  notice  within  IQ 
days,  defendant  may  set 
down  and  give  notice. 

If  plaintiff  do  not  set  down 
within  10  days  after  his 
right  to  do  so  has  arisen, 
then  defendant  may,  and 
give  notice  to  other  parties. 

By  leave,  without  waiting  for 
determination  of  others. 

1  year  from  time  party  first 
entitled,  unless  by  leave. 

As  soon  as  the  right  to  the 
relief  appears. 

General  powers  of  adjourn- 
ment, &c. 


Within  4  days  after,  or  on  the 
first  subsequent  day  on 
which  a  Divisional  Court 
sits,  to  which  such  applica- 
tion can  be  made. 

Within  7  days  after  last  sit- 
ting on  circuits,  or  within 
the  first  4  <^&yB  of  the  next 
following  sittings,  if  such 
day  occur  within  a  week 
of  vacation. 

Within  4  days  from  the 
making  the  order. 

2  clear  days  at  least    •     .     . 

He  may  be  served  any  time 
after  time  limited  for  ap- 
pearance, without  leave,  or 
oy  leave  along  with  the 
writ  or.any  time  after. 


0.  xxi^^.  p.  166. 


0.  xiv.  r.  2,  p.  123. 


0.  xxxvi .  r.  20,  p. 
191. 


O.xl.  r.  2,p.203. 


0.  xl.  n  3,  p.  204. 


O.xl.  r.  7,  p. 205. 


0.  xl.  r.  8,  p.  205. 

O.xl.  r.9,  p.  206. 
O.xl.  r.ll,  p.  206. 
0.  xL  r.  10,  p.  206. 


0.  xxxix.  r.  la.,  p. 
201. 

Order  nisi  acts  as 
stay  of  proceed- 
ings, r.  5,  p.  202. 


O.xxxix.  r.2,p.202. 


0.  liii.  r.  4,  p.  235. 
0.  liii.  rr.  7,  8,  p. 
236. 
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NOTICE  OF  TRIAL, 
By  plaintiff   .    ,     .    . 

(Notice  by  defendant 
that  he  requires  a 
Jury.) 

By  defendant.    »     .     . 


Long  and  short  notice . 


Change    of     specified 


inee 
lode. 


INTO 


PAYMENT 
COURT, 
Notice  of  acceptance 


PRELIMINARY  ACT, 
In  Admiralty  Actions 


RECOVERY  OF  LAND. 

See  Appearance. 


REPLY, 

By  party  brought  in  by 
counter-claim. 


REJOINDER  .    . 


With  reply,  or  at  any  time 
within  6  weeks  after  the 
close  of  the  pleadings. 

Within  4  days  from  the  ser- 
vice of  the  notice  of  trial 

If  plaintiff  does  not  give  notice 
within  6  weeks  after  the 
close  of  the  pleadings,  de- 
fendant may,  and  specify  a 
mode. 

10  days'  notice,  unless  the 
party  has  consented  to  take 
4  days' notice.  Notice  to  be 
given  before  entering  the 
action. 

In  case  neither  plaintiff  nor 
defendant  has  given  notice 
that  he  desires  a  jury,  within 
4  days  from  the  time  of 
service  of  notice  of  trial,  or 
such  extended  time  as  may 
be  allowed. 

Any  time  before  defence  and 
after  by  leave,  if  before  de- 
fence notice  to  be  given 
within  4  days  from  receipt 
of  notice,  or  if  first  stated 
in  defence  then  before  re- 
ply. 

If  the  sum  be  accepted  in  satis- 
faction of  the  whole  cause 
of  action  plaintiff  may  tax 
his  costs  and  sign  judgment 
for  them  if  not  paid  within- 
48  hours. 


To  be  filed  before  any  plead- 
ing delivered,  unless  other- 
wise ordered. 


Within  3  weeks  of  defence, 
or  the  last  of  the  defences. 

Same  as  if  he  had  been  served 
with  statement  of  claim. 


Only  by  leave,  and  then  in 
the  absence  of  any  direc- 
lions  within  4  days  fi^)m 
the  last  pleading. 


0.  xxxvi.  rr.  3,  4, 
pp.  185,  186. 

0.  xxxvi.  r.  3,  p. 
185. 

0.  xxxvi.  r.  4,  p. 
186. 


O.  xxxvi.  rr.  9, 10, 

p.  188. 


0.  xxxvi.  r.  5,  p. 

187. 


0.  XXX.  rr.  1,  2,  pp. 
166, 167. 

0.  XXX.  r.4,p.  167. 


0.  xix.  r.  30,p.  148. 


O.xxiv.  r.  I,p.l56. 
0.  xxii.  r.8,  p.  164. 


0.  xxiv.  rr.  2,  3,  p. 
156. 
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STATEMENT        OF 

CLAIM. 
If  not  dispensed  with. 
New  defendant  to  have 

copj. 


Notice  in  lieu  of,  and 
further  statement 
ordered. 

In  Probate  actions. 


In  Admiralty  actions. 


TRIAL. 

See  Notice  of  Trial. 

WARRANT  OF 

ARREST. 

WRIT  OF  SUMMONS. 


Concurrent  writ  may  be 

issued. 
Date  of  service. 


To  be  delivered  within  6 
weeks  from  appearance, 
unless  otherwise  ordered. 

With  the  writ  of  summons  or 
notice,  or  afterwards, 
within  4  days  after  ap- 
|>earance. 

Within  such  time  as  limited 
by  the  order,  or  if  no  time 
mentioned  then  same  as 
statement  of  claim. 

Within  6  weeks  from  ap- 
^arance  or  time  limited 
tor  appearance ;  provided 
that  when  a  defendant  has 
appeared,  plaintiff  need 
not  deliver  till  8  days  after 
affidavit  of  scripts  med. 

Within  12  days  from  appear- 
ance. 


To  be  filed  within  6   days 
itom  service. 


In  force  for  12  months,  but 

may    be    renewed    for    6 

months. 
Any  time  during  currency  of 

the  original  writ. 
To  be  indorsed  within  3  days 

by  the  person  serving. 


0.  xxi.  r.  1,  p.l50. 
0.xvi.r.l6,p.l83. 

O.xxi.  r.  4,  p.  151. 


O.xxi.  r.  3,  p.  151. 


O.ix.  r.9,  p.  111. 

O.viii.  r.  1,  p.  107 

O.vi.  r.  1,  p.l06. 
O.ix.  r.  13,  p.  112. 
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The  forma  are  so  very  numerous^  that  for  the  «Ae  of  brevH^  they  have  been 
collected  under  the  head  of  Forms.  Some  of  the  more  importaaU  have  been 
r^erred  to  under  the  separate  headings  for  greater  convenience. 


ABATEMENT.    See  also  Pasties^  Chaitgh  op. 
plea  in,  abolished,  143 
suryival  of  action  to  successor  in  interest,  226 

ACCEPTANCE, 

of  money  paid  into  Court,  notice  of,  how  given,  167 

form  of  notice.  No.  6  in  App.  B.,  300 

of  service,  agreement  to  accept,  108 

after  agreement,  solicitor  must  enter  appearance,  lift 

ACCOUNT, 

indorsement  of  writ  for,  100 
summary  order  for,  when,  124 

how  obtained,  125 

by  summons,  126 
when  may  be  ordered  to  be  taken,  176 
with  inquiries,  on  motion  for  judgment,  206 
partnership  and  other,  assigned  to  Ciiancery  Biviskm,  24 
power  to  curect  before  referees,  36 
power  to  direct  before  district  registrars^  42, 179 

ACCOUNT  STATED, 

statement  of  claim  for  (C.  1),  314 

ACKNOWLEDGMENTS  OP  MAEEIED  WOMEN, 
not  within  jurisdiction  of  Master,  237 
certificate  of  result  of  search  for,  263 

ACT, 

meaning  of,  269 

ACTION.    See  also  Ebcoyeet  ov  Lavb  and  OovBOLiifATiov, 
definition  of,  48,  91 
commencement  by  writ,  97 
how  assigned  to  a  particular  division,  103 
transferred  by  trial,  103 
commencement  without  authority,  104 
to  be  marked  with  letter  and  number,  104 
assignment  o^  to  proper  officer,  104 
when  proceeds  in  Jjcmdon,  116 
separate  causes  of,  against  di£Eerent  defendants,  127 
deiendant  interested  as  to  part,  127 
not  to  be  defeated  by  misjomder  of  parties,  131 
what  causes  may  be  joined,  136, 137 
separation  of  distinct  causes  of,  143 
discontinuance  of,  166 

continuance  of,  after  devolution  of  interest  pendents  Ute,  227 
determination  of,  by  noncompliance— extension  of  time,)  246 
noncompliance  with  rules  of  Court  does  not  render  void,  268 
P^eneral  powers  as  to  ancillary  matters,  232 
indemnity  for  costs  in  test  action,  231 

L  l2 
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ACriOJK^eonHmted. 
DllMISSAL  ov, 

for  want  of  proiecutioii  where  daim  not  deUrered,  102 
for  want  of  prosecution,  neglect  to  giTe  notice  of  trial,  187 
how  effected  when  plaintifl  dead,  2& 
time  for  appeal,  266 

for  fiiiliire  to  give  security  for  costs,  248 
TsAvsyBB  oy, 

by  Lord  Chancellor,  228 

in  Chancery  Division  for  trial  only,  229 

for  purpose  of  consoUdation,  230 

BiBTRICT  BseiSTBT, 

to  be  marked  with  letter,  number,  and  name  of  district  regbiry,  104 

when  proceeds  in,  116 

removal  of,  from.    See  Bistbict  Bboistbt. 

ADDRESS, 

of  plaintiff,  101 

when  fictitious,  117 

of  claimant  for  charging  order,  223 

alteration  of,  223 
of  defendant  appearing  in  person^  117 

ADDBESS  FOB  SEBYIOE, 
of  plaintiff's  solicitor,  101 
of  defendant's  solicitor,  117 
where  plaintiff  sues  in  person,  101 
where  defendant  sues  in  person,  117 

ADJOUBNMENT, 

of  trial,  power  of  fudge,  191 

of  hearing  of  motion,  236 

consent  to,  in  chambers,  to  be  filed,  239 

of  appeal,  if  proper  parties  not  served,  260 
ADMINI8TBATI0N, 

assigped  to  Chancery  Division,  24 

parties  in,  130, 131 

form  of  pleadings,  314  to  318 

rules  of  bankrupt<^  to  prevail,  69 

daim  for,  in  action  for  a  recovery  of  land,  137 

gamishee  order  in,  216, 217 

Judge  may  transfer  pending  actions  to  himself,  230 

new  trustees,  revivor  against,  227 

trustees  to  conduct  sale  under,  234 

jurisdiction  of  district  registrar,  179 

ADMINI8TBAT0B  AD  LITEM, 
extent  of  authority,  14 

ADMINISTRATOBS.     See  Exbcutobi. 

ADMIRALTY  ACTIOIf, 

appearance  under  protest^  116 
intervention  of  party  interested,  118 
writ  of  summons— service  how  effected,  112 
warrant  of  arrest,  method  of  issue,  106 

how  served,  111 
preliminary  act,  148 
statement  of  claim  in,  time  for,  161 
forms  of  pleading  in,  327-840,  363,  366,  864 
security  for  costs  m,  ^4 
security  for  costs  against  cargo,  243 
enlargement  of  time,  246 

DistBiCT  Bbgibtbt. 

removal  from,  by  intervenor,  183 
by  notice  ,183 
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ADMIRALTY  COUET, 

juriadiction  transferred  to  Bigch  Court,  7 

ADMIBALTY  DIVISION, 

busineas  aasigned  to,  26,  29 

before  flingle  Jud^e,  29 

Divisional  Court  for,  30 

Judge  of,  duties  of  56,  68 

registrar  of,  to  be  attached  to  Supreme  Court,  67 

action  may  be  commenced  in,  when,  61 

saving  of  existing  rules,  64 

exclusive  jurisdiction  preserved,  103 

transfer  of  action  to,  when,  230 

appeals  from  infSrarior  Courts  in  Admiralty  matters,  268 

rules  as  to  collision  to  prevail  in  all  Courts,  16 

Vice- Admiralty  Courts,  regulations  as  to,  86 

ADMISSIONS, 

not  to  be  pleaded,  141 

if  pleaded  may  be  struck  out,  167 

party  may  admit  by  his  pleadings,  176 

notice  to  admit  documents,  176 

evidence  of  admission,  176 

in  pleadings,  motion  for  judgment  on,  206 

allegations  not  denied,  deemed  to  be  admitted,  144 
except  as  against  infant,  lunatic,  145 
AFFIDAVITS, 

form  and  contents,  and  filing  of,  197 

alterations  in,  must  be  authenticated,  198 

o^oe  copies  of,  and  stamping,  198 

•8  to  particular  fact  by  order  of  Judge,  196 

consent  to  take  evidence  by,  196, 199 

party  making  may  be  cross-examined,  196 

may  be  sworn  in  print  or  in  mfUiuscript,  244 

evidence  taken  by  consent  to  be  printed,  200 

regulations  where  judgment  entered  on  affidavit,  207 

of  oelief  when  admissible,  197 

evidence  by,  on  motion,  petition,  or  summons,  197 

agreement  to  take  evidence  by,  effect  of,  196 

sworn  in  one  action,  may  be  used  in  another,  when,  196 
,  notice  to  cross-examine  on,  199 

restriction  or  removal  of,  from  central  office,  264 

before  proceeding  in  default  of  appearance,  120 

of  service  or  notice  in  lieu,  when  writ  not  specially  indorsed,  120, 122 

in  support  of  application  for  leave  to  defend,  122 

of  derendant  against  application  for  judgment  under  Order  xiv.,  r.  1, 123 

in  support  of  application  for  an  oraer  for  account,  126 

in  answer  to  interrogatories,  when  to  be  filed,  and  form  of,  170-301 

of  documents,  form  of,  301 

form  of  objection  to  produce  documents,  171 

discovery,  sufficiency  of  affidavit  of  privilege,  172 

in  support  of  application  for  inspection,  174 

for  charging  order  on  stock,  223 ;  form  of  (B.  28),  313   ' 

in  support  of  writ  of  possession  to  be  filed,  226 

writ  for  service  out  of  jurisdiction  114 
application  for  receiver,  233 

of  service  must  mention  indorsement,  112 

by  illiterate  persons,  198 

in  support  of  warrant  of  arrest,  106 

used  on  appeal,  how  filed,  254 

voluminous,  office  copies  dispensed  with,  264 

l^robate  actions — ^verification  of  writ,  104 

scripts,  appearance  not  till  after,  161 

form  of,  306 
by  person  intervening,  118 
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AGENT, 

form  of  pleadings  in  action  againit  (0. 6),  828 

ALIMONY, 

sequestration  for  costs  and,  226 

AMENDMENT, 

of  pleadings.   8te  Plbabivos,  Statbhevt  ov  Claim,  and  Couhtbs- 

CLAIM. 

of  parties.    See  Pabtibs. 

of  writ.    £f««  Writ  ov  SiTMlcon. 

of  judgment,  208 

of  proceedings,  268 

of  ciyil  proc^dings  on  Crown  nde,  Q.  B.  D.,  208 

of  proceedings  on  Berenue  side,  Ex.  B.,  268 

ANSWEE  TO  INTEEEOGATOEIES.    See  IirTEmBO«ATa«i«8. 

APPEAL.    See  alto  Cottrt  op  Appbal;  Housb  ov  Lobdb. 
notice  of,  fourteen  days,  261. 
adjournment  to  serve  proper  parties,  260 
informal  notice  o^  261. 
entry  of,  with  proper  officer,  262 

where  not  properly  entered  respondent  need  not  appear,  263 
who  are  to  oe  served  with  notice  of,  260 
to  Court  of  Appeal,  to  he  hy  wa^  of  rehearing,  249 
may  he  from  vmole  or  part  of  a  judgment,  249 
from  order  hy  consen^  none,  32 
none  from  a  decision  final  hy  statute,  86 
undertaking  not  to,  to  he  emhodied  in  order,  260 
default  of  appearance  hy  appellant,  261 
cross-appeal  by  respondent,  262 

notice  to  he  given,  262 
unspecified  particular  may  he  varied  on,  261 
irregularity  of  proceedings,  260 
on  interlocutory  order  may  he  hefore  two  Judges,  61 
what  interlocutory  orders  are  to  he  set  down  in  separate  list,  266 
in  interpleader,  93,  260 
special  case  stated  hv  arbitrator,  260 
notes  of  referee  on,  84 

applications  to  Judge  of  Appeal  to  he  hy  motion,  268 
officers  to  follow,  2^ 

Chambebs, 

from  Chancery  Judge  in,  266 
from  Judge  at,  to  Ck>urt,  238 
from  Master  at,  to  Judge,  237 

no  stay,  unless  ordered^  288 

Stat  ov  Pbocbbdiitos, 

appeal  no  stay  unless  ordered,  267 

application  for,  on  appeal,  267 

execution  may  be  stayed  and  ^peal  advanced,  when,  268 

Time  vob 

enlargement  of,  266,  266 

from  interlocutory  orders,  266 

from  final  judgment,  266 

to  Court  of  Appeal  on  refusal  c^  ex  parte  motion,  ^XA 

extension  of,  aner  expiration,  not  ex  parte,  246 

in  bankruptcy  and  wmding^up,  263 

imder  Yendor  and  Purchaser  Act,  268, 257 

under  Trustee  Belief  Act,  263 

under  County  Court  Act.    See  ComrxT  Oovbt. 


Costs, 

order  as  to,  when  final,  32 

combined  with  otlier  ikifttt^,  841 
on  appeal,  241 
security  for,  on  appeal,  255, 26T 

by  bond,  244,  256 

by  forei/(n0r  residing  abroad,  267 

must  be  given  within  reaBetmbk  time,  267 

Pbobitb  Diyision, 

appeal  in,  250  ' 

LoBD  Matob's  Coubt, 
appeal  from,  250 

County  Coubt, 

from  County  Court  to  DiviiaonAl  CoiOt,  M,  80, 247 

APPEAL,  COUJIT  OF.    iSke  «bo  Appbai.  aad  Apvbaxs  tBOm  lirtEBiOB 

COUBTS. 

jurisdietaon,  what  Cransferrsd  to,  8, 43 

how  to  be  exercised,  10 
Court  of  Beoord,  8 
constitution  of,  64,  61 
appointment  of  jud^  of,  81 
power  to  regulate  sittings  ia,  88 
fixing  fees  in,  68. 
power  of  single  judge  of,  33 
judge  of,  not  to  hear  appeal,  when,  55 

how  appointed,  65 

applications  to,  to  be  by  motion,  868 

circuit  expenses  o^  82 
appeal  firom  V.  C.  m  Chambers  direct  to,  ^56 
when  appeal  lies  to,  from  judge  at  trial,  201 
has  no  power  to  rehear  appesLi  250 
powers  of,  as  to  amendment  and  fresh  evideaoe^  251 
powers  as  to  parties  to  be  served,  250 
power  to  order  new  trial,  252 
powers  of,  notwithstanding  interlocutory  order,  254 
jurisdiction  in  criminal  oases>  82 
applications  to,  to  set  aside  a  judgment  as  wrongly  entered  upon  the 

facts,  204 
where  no  oounsd  appeared  in  the  Cotirt  belo#,  238 
applications  generally  to  Cotrt  of  first  ibstanos^  268 
evidence,  how  brought  befbre,  354 
printing  of  evidence  for,  254 
verified  notes  or  other  evidence,  264 
importance  of  demeanour  of  witnesses,  250 
extension  of  time  by,  246 

staying  execution  for  costs  priding  appeid  to  HoUSe  of  L<MfdS,  841 
under  sec.  6  County  Court  Act  to  Divisional  Oourt^  847 
from  Lord  Mayor's  Court,  250 

iPPEAL,  COTTET  OF,  IN  CHANCEEY, 

meaning  of,  47 

PPEALS  FEOM  INFEBIOE  COtTETS,  30 
how  far  final,  31 
provisions  as  to,  258 

i^PEAEANCE.    ^S^Devault  o7  Appbabaitcb. 
in  central  o£Sce,  when,  115 
when  place  of,  optional,  116 
how  entered,  116 
memorandum  of,  to  be  entered  in  tause  book,  ll7 
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address  for  service,  117 

maj  be  set  aside  if  address  fiotitioas,  117 

actum  proceeds  in  London,  when,  119 

irregular,  plaintiff  may  sign  judgpoaent  on,  116 

failure  to  enter,  by  s^'citor  in  pursuance  of  nndertaldng,  118 

by  partners  in  their  own  name,  117 

by  person  sued  as  a  firm,  117 

of  sereral  defendants  by  same  solicitor,  118 

intenrention  by  parties  interested,  in  Admiralty  and  Probate  actions, 

118 
by  landlord,  notice  to  be  giren,  119 
notice  of  defence  as  to  pifft  of  land,  119 
time  for,  118 

on  substituted  service,  time  for,  115 
time  for,  by  third  party,  136 
by  third  piurty,  proeeemngs  after,  136 

brought  in  on  coimter-ciaim,  163 
notice  to  be  given  by  central  office  to  Probate  Begistry,  116 
in  District  Kegistry,  when,  116, 116 
forms.    See  Foem s :  Prjicife  tor  Exttbt,  Notiob  ov  En tbt. 

APPELLANT, 

de&ult  of  appearance  by,  at  hearing,  261 

ABBITBATION.    See  Forms,  under  Obdbr%  <<  r^erenos." 
modes  of  reference,  36 
revocation  of  submission,  36 
survival  of  old  practice,  36 
text  of  C.L.P.  Act,  1864,  36  to  40 
costs  of  reference,  240 
special  case  stated,  appeal  on,  260 

A88ESSOBS, 

Court  may  call  in  aid  of,  and  fix  remuneration,  34 
party  may  give  notice  for  trial  with,  186 

ASSIGNEE, 

of  chose  in  action  power  to  sue  in  his  own  name,  16, 126, 140 
policy  of  marine  insurance,  set  off  by,  141 

ASSIGNMENT, 

of  title,  pendente  lite,  eontinnanoe  of  action,  227 

notice  of,  of  action  to  a  divinon,  104 

of  action  to  Judge  of  Chancenr  Division,  103 

of  debts  and  choses  in  action,  16 

new  assignment  in  pleading  abolished,  143 

ASSIZES. 

jurisdiction  of  judges,  90 

commissicmers  of,  §7 

regulations  as  to,  66 

meaning  of  expression,  67 

notice  of  trial  at,  189 

entry  of  causes  at,  189, 190 

discretion  of  Court  to  order  trial  at,  193 

trial  of  Chancery  causes  at,  193 

entry  of  judgment,  absence  of  proper  ofiicer,  192 

ASSOCIATE, 

entry  of  assise  causes,  190 

entry  dt  findings  of  fact  by,  192 

certificate  to  enter  judgment,  192 

form  of  certificate  to  enter  judgment  (B.  16),  306 
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ATTACHMENT, 

form  of  writ  (F.  9),  398 

form  of  praecipe  (E.  9),  382 

writ  of,  214 

not  to  be  issued  without  leaye,  214 

for  debt  within  the  exceptions  to  the  Debtors  Act,  214 

of  solicitor  for  failure  to  appear  after  undertaking,  118 

for  disobedience  to  an  order  for  discovery,  176 

of  solicitor  for  not  giving  notice  of  order  to  client,  176 

referee  has  no  power  to  enforce  an  order  by,  196 

for  disobedience  to  what  orders,  208, 209 

ATTACHMENT  OF  DEBTS, 
costs  of  application,  220 
examination  of  judgment  debtor,  216 
"secured  creditor"  not  by  foreign  attachment,  218 

by  serriee  of  order  nisi,  218 
debts  bound  from  service  of  order,  218 
what  debts  are  "owing  or  accruing,"  216 
foreign,  217 

daim  of  third  parties,  218 
garnishee  order,  216, 217, 218 
execution  against  garnishee,  219 
garnishee  may  dispute  his  liability,  219 
discharge  of  garnishee,  219 
attachment-book,  entries  in,  219 
wages,  not  liable  to,  218 

ATTOENEY.GENEEAL, 

saving  as  to  fiat  in  error,  78 

AUDITA  QUERELA, 

writ  of,  abolished,  213 

AWAED.    See  Abbitbation. 


BANK  OF  ENGLAND, 

charging  stock  in,  220 

BANKEUPTCT.    See  also  Tbusteb  iir,  Pabties,  Chaitgb  op,  bt. 
time  for  appeal  in,  263 

rules  of,  to  prevail  in  winding  up  and  administration,  69 
unclaimed  dividends,  regulations  as  to,  73 

BANKEUPTCT,  COUET  OF, 

London,  not  consolidated  with  Supreme  Court,  68 

to  include  Chief  Judge,  47 

appeal  from,  69 
Chief  Juoge,  office  of,  68 

JUBISDICTIOir, 

may  restrain  action,  14 
in  interpleader,  93 

BILL  OF  EXCEPTIONS, 
abolished,  249, 267 

BILL  OF  EXCHANGE, 

summary  procedure  abolished,  98 
where  writ  in  district  registry,  102 
form  of  pleadings,  324,  326 

BILL  OF  SALE, 

Act,  Master  is  registrar  for  purpose  cf,  264 
searches  for,  in  central  office,  263 
memorandum  of  satis&ction,  264 
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BOND, 

attachment  of  debts  secured  by,  S16 
security  for  costs,  where  given  by,  2M 

BOTTOMEY, 

in  Admindty  action  in  t*tfMi,  106 
form  of  pleadings  (C.  9),  439 

CANCELLATION, 

of  deeds  or  oUier  instruments  assigned  to  ChMiestj  Dtmkm,  8ft 
documents  may  be  treated  as  cancelled,  though  net  nlsinwdj  14ft 

CAUSE, 

definition  of,  48 

CAUSE  BOOK, 

entry  of  copy  of  writ  in,  104 

entiy  of  memorandum  of  i^pearaaee,  117 

CENTEAL  OFFICE, 
meaning  of,  269 
writ  issued  out  of,  102 
seals  of,  268 

masters  to  control  business  in,  262 
scheme  for  distribution  of  business  in,  260 
enrolment  of  deeds  in,  263 
registration  of  judgments  in,  not  after  2  p.m.,  263 
searches  in,  263 

memorandum  of  satisfaction  of  bill  of  sale,  264 
restrictions  on  remoyal  of  documents  from,  264 

CEETIFICATE, 

of  associate,  to  enter  iudgment,  192,  208 

of  counsel,  on  appeal  to  House  of  Lords,  494,  46^ 

of  Chancery  Judfre  at  Chambers  as  to  further  argument,  88,  256 

of  Judge  under  County  Court  Act,  1867, 42,  242,  604 

of  Judge  at  Chambers  for  counsel,  463 

CEETIOEAEI, 

assigned  to  Queen's  Bench  Division,  26 

proceedings  removed  by,  26,  31 

appeal  from  interlocutory  order  is  put  in  separate  list,  266 

CESTUIQUE  TEUST.    See  also  Pabties,  Joifdbb  op. 
statute  of  limitations  inapj^cable  to  daim  by,  14 

CKAMBEES, 

applications  at,  by  summons,  236 

preparation  and  issue  of  summons,  239 

hours  of  return  of  summons,  239 

list  of  summons,  239 

hearinfi[  of  summons,  239 

form  of  order,  239 

filing  consent  to  orders  and  adjournments,  239 

yowers  of  Judge  at,  28 
udge  in  Chanceiy  Division,  appeal  from,  direct  to  Oottrt  «f  AppeiJ,  266 
Judge  to  certi^  for  counsel,  463 
jurisdiction  of  Masters  and  Segistrars,  236 
Chancery  practice  in,  as  to  appeals,  33,  266 
costs  of  useless  attendance,  4^ 

Appbai., 

from  Master  at,  to  Judge,  237 
from  Judge  to  Court,  238 
from  Judge,  32 

from  Master,  no  Judge  sitting  at,  extension  of  time,  how,  246 
from  Master,  no  stay  Unless  ordered,  238 

from  Jud^  at,  in  Queen's  Bench,  Common  Pleas,  and  Bxclieqiur 
Divisions  to  Divisional  Court,  247 
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CHAMBERS.    Appeal— con«m«M(2. 

to  Judge  at,  under  sec.  6,  County  Coart  Act,  1876,  when,  248 
Judge  at,  cannot  adjourn  appeal  under  sec.  6,  Countj  Court  Act,  1876, 
to  Diyisional  Court,  248 

CHANCELLOR  OF  EXCHEQUER, 

saving  dause  with  regard  to,  46 

CHANCELLOR  OP  LANCASTER, 
saving  as  to,  46 

CHANCERY,  C9TTRT  OP, 

transfer  of  jurisdiction  to  Sapreme  Court,  1,  7 
exclusive  jurisdiction  assigned  to  Chancery  Division,  24 
High,  to  include  Lord  Clutncellor,  47 
appellate  jurisdiction  transferred  to  Court  of  Appeal,  8 

CHANCERY  DIVISION, 

husiness  assigned  to,  24, 26 

mode  of  assignment,  29 

Divisional  Court  for,  30 

Judge  in  Chambers,  appeal  from,  266 

plaintiff  setting  down  action  in,  has  thepehy  diosen  lus  mode  of  trial, 

186 
J1U7  causes,  how  set  down  for  trial,  193 
trial  of  causes  at  Assizes,  193 
an  agreement  to  take  evidence  by  affidavit  is  an  agreement  to  try 

before  a  Judge  of,  196 
execution  on  a  judgment,  in,  212 
transfer  of  action  in,  for  trial  only,  229 
transfer  of  action  to,  when,  230 
on  transfer.  Judge  to  be  spedfied,  231 

CHANCERY  OF  LANCASTER, 

appellate  jurisdiction  transferred  to  Court  of  Appeal,  8 

CHANCERY  PUNDS  ACT,  1872, 
amendment  of,  71 

CHANGE  OP  PARTIES.   See  Paeties,  Chaw&e  op,  akd  Abitbmbnt. 

CHARGES,  OR  PORTIONS, 

on  land,  raising  of,  assigned  to  Chancery  Diviaian,  2o 

CHARGING  ORDER, 

no  writ  of  distringas  to  issue  under  6th  Yict.  c.  6,  s.  6,  222 
filing  and  service  of  affidavit,  and  notice  as  to  stock,  222 

to  have  effect  of  distringas,  223 
definition  of  company  and  stock,  212 
renewal  of  notice,  223 
withdrawal  or  discharge  of  notice,  224 

effect  of  request  for  transfer  of  stock  or  payment  of  dividends,  223 
description  of  stock,  amendment  of,  224 
on  stock  or  shares,  how  obtained,  219 
jurisdiction  of  Master,  2^ 
in  district  registry,  181 
in  Chancery  cases  where  trial  at  Assizes,  186 
text  of  sections  as  to,  220,  221 
forms  of,  424 

CHARTER  PARTY, 

form  of  pleadings  (C.  10),  333 

CHEQUE, 

refusal  to  cash,  effect  on  garnishee  order,  210 

CHOSE  IN  ACTION.    Bee  also  AssiainrB. 
assignment  of,  16 
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CHBISTMAS  DAY, 

when  to  be  reckoned  in  time,  244 
o£Sces  dosed  on,  265 

ciECurrs, 

saying  as  to,  46 

regulations  as  to,  66 

Cnanoeiy  Judge  or  ordinary  Judge  of  Appeal,  liable  to  ^  on,  27,  81  • 

Judges  not  to  be  taken  away  to  Court  oi  Appeal,  dunng  spring  and 

summer,  64 
Probate  Judges  appointed  since  Act  liable  to  go  on,  66 

CLOSE  OF  PLEADINGS.    SeeVhSAmnQB, 

COLLISION, 

rules  of  Admiralty  Court  to  prevail,  16 
preliminary  Act,  provisions  as  to,  148 
form  of  pleadings  (C.  11),  336 

COLONIAL  GOVERNMENT, 

substituted  service  on,  not  allowed,  109 

COMMON  PLEAS  DIVISION, 
business  assigned  to,  26,  26 

COMPANY.    800  WiHDiHe  up. 
definition  of,  222 
service  of  writ  on,  110 
joinder  of,  as  plaintiff  or  defendant,  126 
security  for  costs  by,  in  liquidation,  243 

CONCUEBENT  WEIT.    See  Wbit  op  Summohb. 

CONSENT.    See  Eyidbhcv  ;  Appidayit. 
of  parties,  order  made  by,  final,  32 
extension  of  time  by,  246 

to  orders  and  adjournment  in  Chambers  to  be  filed,  239 
jurisdiction  of  registrar  by,  appeal,  182 

CONSOLIDATION, 

transfer  of  action  for  purpose  of,  230 
as  heretofore  in  Common  Law,  231 
only  at  instance  of  defendants,  231 
action  constituted  a  test  action,  231 

CONTEMPT, 

interlocutory  appeal,  to  be  put  in  separate  list,  266 
appeal,  where  only  order  for  costs,  241 
reieree  no  power  to  commit  for,  196 

CONTEACT, 

stipulations  in,  as  to  time,  to  be  construed  by  equity  rules,  16 

made  out  of  jurisdiction,  affidavit  for  substituted  service,  116 

joint  and  several  liability,  parties,  127 

illegalitrv  or  insufficiency  at  law  must  be  pleaded,  147 

effect  of  bare  denial  of,  in  pleading,  147 

implied,  from  letters  or  conversations,  pleading,  147 

remitting  small  actions  to  County  Court,  604 

CONTRIBUTION.    See  Pabtibs,  thibd  pabtt. 

COBPOBATION.    See  also  FoBBiaH  Cobpobattoits. 
service  of  writ  on,  110 
affidavit  for  leave  to  defend,  123 
bow  interrogated,  169 

COSTS, 

order  as,  when  final,  32,  241 

of  furnishing  and  producing  copies,  416,  447 

of  printing,  446, 447 

agency  correspondence,  462 

prolixity,  97 
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COSTS— coneintiec;. 

extra  cost  of  preparing  affidayitS)  &c.,  462 

attendances  to  settle  special  affidavits,  462 

of  prolix  and  irregular  affidavits,  197 

attendance  at  Chunbers,  462,  463 

certificate  for  counsel,  at  Chiunbers,  463 

general  provisions  as  to,  240 

may  be  tendered,  when,  463 

previous  statutes  by  implication  repealed,  240 

set  off  or  deduction  of,  464 

by  improper  joinder  of  plaintiffs,  126 

of  unnecessary  statement  of  ckum,  160 

unnecessary  and  prolix  proceedings,  464 

of  demurrer,  161, 162 

of  counter-claim,  242 

as  to  co-defendants,  242 

as  to  third  parties,  242,  243 

affainst  next  friend,  when  order  final,  243 

of  irrelevant  pleadings  againgt  next  friend,  167 

of  improper  failure  to  admit  documents,  163 

after  notice  to  admit,  of  provin^^,  176 

order  as  to,  at  trial,  counsel  to  be  heard,  240 

of  trial,  original  jurisdiction  of  Divisional  Ck)urt,  240 

interest  on,  runs  firom  date  of  certificate,  240 

acceptance  of  money  paid  into  Court,  167,  241 

indemnitv  for,  in  test  action,  281 

security  for,  where  amount  of  lien  paid  into  Court,  233 

motions,  ex  partem  vagon  terms  as  to  costs,  236 

on  abortive  motions,  235 

of  abandoned  motions,  242 

of  new  trial,  242 

of  second  tnal,  242 

under  County  Court  Act,  1867,  242 

of  reference,  240 

of  garnishee  proceedings,  219 

special  case,  agreement  as  to,  178 

OS  attachment,  discretionary,  214 

of  attachment,  no  detention  for  non-payment  of,  214 

sequestration  to  enforce  payment  of,  by  leave,  226 
Taxatioit  07, 

form  of  orders  for,  433,  434 

rotation  of  Masters  for,  262 

higher  scale,  vrhen.  allowed,  449 

lower  scale,  when  allowed,  448 

when  to  be  taxed  in  district  registry,  181 

preparing  special  matter,  461 

takmg  instructions,  when  several  parties,  461 

perusals,  when  there  are  several  {Hirties,  462 

objection  to,  how  made,  467 

in  district  registrv,  467 

in  House  of  iioroi,  600 
Appbal, 

on  appeal,  241 

on  appeal  to  House  of  Lords,  241 

special  order  as  to,  in  de£EHilt  of  notice  of  cross  appeal,  262 
Sboubitt  vob, 

may  be  ordered  as  may  seem  best,  243 

where  given  by  bond,  244 

bv  defendant,  243 

01  counter*  claim,  248 

dismissal  of  action  for  failure  to  give,  243 

where  doubtful  point  of  law,  244 

by  married  women,  243 

by  party  in  Uquidation,  248 
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COSTS.    Secvbitt  vo^—eoiUmued, 

by  persons  out  of  jurisdietioa,  SA8 

in  Admiralty  actions,  against  oaigo,  S48 

in  rem,  244 

where  County  Court  Judge  mads  a  puiy,  944 

of  appeal,  266, 267 

must  be  giren  within  resBonahfe  Hem,  2W 
by  foreigner  residing  abroad,  267 
COUNSEL, 

signature  of,  to  pleadings  not  compulsory,  141 

certificate  of,  on  appeals  to  House  of  Lords,  494,  497 

judge  to  certify  for  costs  of,  in  Chambers,  463 

signature  of  on  appeals  to  House  of  Lords,  409 

costs  of,  of  advismg  on  and  settling  pleadmgs,  468 

fees  of,  466 

COUNTEE-CLAIM, 

general  powers  as  to,  12 

powers  of  inferior  Courts  as  to,  46 

to  be  claimed  distinct  fh>m  de^oe,  143 

must  be  specific,  142 

denial  must  be  specific,  149 

separation  of  distinct  claims,  148 

defendant  may  haTe  judgment  for  balance  of,  164 

defendant  may  amend,  without  leave,  168 

withdrawal  oi;  by  teaye,  166 

defendant  may  set  up,  whether  sounding  in  damages  or  not,  139,  140 

set  off  against  assignor  of  chose  in  action,  140, 141 

third  party  brought  in  by,  168 

reply  of  tmrd  party  to,  164 

how  excluded,  164 

not  for  damages  after  date  of  writ,  140 

sec.  6  of  County  Court  Act,  1867»  does  not  apply  to,  141 

costs  of,  242 

security  for  costs,  248 

COUNTEEMAND  OF  NOTICE  OF  TEIAE, 
not  without  leave,  189 

COUNTIES  PALATINE, 

provision  as  to  commissions  in,  47 

transfer  of  jurisdiction  to  Court  of  Appeal,  8 

COUNTY  COURT.    See  Forms,  Orders,  ah b  JuDCHiBirTS. 
appeal  to  Divisional  Court  from,  24,  80,  247,  268 
tmie  for  appeal,  31 
new  trial,  31 

second  trial,  right  to  trial  by  j^ry,  when,  186 
incorporation  of  sections  of  County  Court  Act,  1807,  4& 
text  of  sections,  604-606 

do  not  apply  to  counterclaims,  141 
actions  remitted  to,  judgment,  how  signed,  203 
Acts,  costs  under,  242,  604 
M>p€MEd  to  Judge  at  Chambers,  when,  248 

Judge  no  power  to  adjourn  hearing  of  appeal  to  Divisional  Court,  248 
rules  of  1876,  garnishee  order,  apj^al,  249 
power  of  Divisional  Court  to  order  judgment,  949 
appeal  in  Admiralty  matters  lies  to  Admiralty  Dirimon,  268 
transfer  of  equity  proceedings  to,  606 
may  grant  injunction,  606 
administration,  cannot  stay  proceedings' in  High  Oovrt,  606 

BEMITTINa, 

actions  of  contract,  604 

actions  of  tort,  606 

transfer  complete,  when  writ  lodged,  606 

transfer  discretion  of  Judge  as  to,  606 


COUNTY  COUET.    nBUiTTLBe-^oowihmta. 

transfer  jurisdiction  of  Jud^  as  to,  505 
Judge  to  take  cognizanoe  of  pleadings  506 

COUNTY  COUBT  JUDGE, 

security  for  costs,  when  made  a  part  j,*  844 
extension  of  time  from  decision  of,  246,  ^4S> 
request  to,  to  take  a  note  at  trials  249 
appeal  from  on  question  of  fact,  whffli,  SHd 
notes  of,  eyidence  on  appaa),  24d 

CRIMINAL  PEOCEEDINGS, 

Court  for,  of  Crown  cases  reserved,  32 

saving  of  existing  procedure,  64 

how  tai  excepted  from  provisions  of  tfiei  nafei>.  207 

Master  no  jurisdiction  m,  236 

included  in  term  **  cause,"  4S> 

CROWN  CASES  RESERVED* 
Court  for,  32 

decision  of  Court,  how  far  final,  3S^ 
saving  of  ozistittg  piooediira,  6i4 
meamng  of,  48 

CROWN  SIDE  OP  Q.  B.  D.    5m  Qunv'a  Bbvch  Divibioit. 
proceedings  in,  how  far  excepted  from  rules,  267 

DAMAGES.    See  Liquidated  and  Unuquidatbd  Demand. 
form  of  pleadings  (C.  8),  327 
forms  of  indorsement,  289-293 

DEATH.    See  Pabties,  Change  of. 

of  judgment  debtor,  garnishee  order  afber,  220 

of  msMvent  plaintiff,  action  how  dismissad,  22& 
DEBTS,  ATTACHMENT  OF.    See  AxTAcroiCBNT  09  Pvts. 

DECREE, 

interlocutory  appeal  in   matters  relating  to  execution  o^  to  be  set 

down  in  separate  list  for  hearing,  256 
is  included  in  term  "  judgment,"  48 

DEED,  RECTIFICATION  OF.    See  Docukbht. 
enrolment  of  in  central  office,  263 
cancellation,  &c.,  assigned  to  Cha^oery  Division,  25 

DEFAULT  OF  APPEARANCE.    See  Judgmeitt,  Seitino  Aside. 
where  date  of  service  not  indorsed  on  writ,  112 
effect  of  irregularity,  116 
service  of  notice  of  motion,  W9 
unliquidated  demand,  judgment^  how  obtained,  121 
on  specially  indorsed  writ,  120 
where  writ  not  speciaHy  indorsed,  120 
in  action  for  recovery  of  land,  121 
where  writ  indorsed  for  aceount,  124 
in  cases  not  specially  provided  for,  122 
when  place  optional,  121 
at  trial,  190, 191 

setting  aside  judgment  in«  191 
by  infant  guardian  ad  litem,  119 
by  persons  of  unsound  mind,  guardian  ad  litem^  119 
amoavit  of  service  of  writ  ta  be  filed  be£cure  taJung  further  proceed- 
ings, 119 
by  third  partv,  effect  of,  135 

where  several  defendants,  writ  specially  indorsed ,  120 
by  party  added  on  abatement  of  action,  228 
in  actions  in  Chancery  and  Probate  Divisions,  122 
by  appellant,  251 

where  writ  issued  out  of  district  registry,.  121. 
pleadings,  how  delirered,  142 
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¥A.VLT  OF  PLEADING.    See  Pliadivo. 

BEFSNCE.    See  Statbmevt  ov  Bzvbhcb. 
denial  must  be  specific,  146 
•rising  pending  the  action,  140 
cannot  be  withdrawn  without  leare,  166 
as  to  part  of  lands  only,  119 
as  to  part  of  claim  on  writ  speoiallv  indorsed,  124 
separation  of  distinct  defences,  143 
recovery  of  land,  plea  of  poeseasioo,  143 

DEFENDANT, 

meaning  of,  48 

who  may  be  joined  as,  126 

joinder  m  doubtful  cases,  127 

how  served,  when  added,  183 

added  to  have  copy  statement  of  daim,  138 

proper  substitution  may  be  made  at  any  time,  182 

substituted  service  upon,  how  and  when  made,  109 

interested  as  to  part  only,  127 

persons  added  as  to  part  to  be  served  with  notice,  132 

may  have  Judgment  for  bdanoe  of  counter-daim,  164 

may  api  judnnent  for  costs,  when,  166 

may^  give  notice  of  trial  and  select  mode,  when,  186 

deiaiut  of  appearance  of,  at  trial,  190 

security  for  costs  by,  243 

married  woman  may  be,  128 

one  may  appear  for  several,  129 

partners  may  defend  in  name  of  firm,  129 

representative  capacity  of,  to  be  indoraed  on  writ,  99 

may  obtain  injunction,  18 

is  entitled  to  disclosure  of  authority  for  issue  of  writ,  106 

DELIVEEY  OF  CHATTELS, 

may  be  enforced  as  detinue  formerly,  226 

DEMUBSEE, 

•founds  for,  160 

delivery  of,  160 

statutes  of  limitation  may  be  raised  on,  when,  146, 160 

with  defence  in  one  pleading,  161 

leave  to  plead  and  demur,  161 

entiy  for  argument,  161 

memorandum  of  (0. 29),  370 
form  of,  (C.  28),  162,  369 
pleading  not  to  be  ^mended  while  pending,  161 
questions  of  law  du>uld  be  raised  by,  not  by  plea,  160 
to  part  of  a  pleading,  160 

when  over-ruled  same  point  may  be  taken  at  trial,  160 
over-ruling  of,  not  interlocutory  as  regards  appeal,  266 
matter  demurred  to,  to  be  deemed  struck  out,  162 
leave  to  plead  over,  162 
costs,  161, 162 

DEPAETUBE, 

no  allegation  inconsistent  with  previous  pleading  allowed,  146. 

DEPOSITION, 

evidence  hj,  198 

power  of  Court  for  special  reasons  to  allow  reading  of,  66 

office  copies,  when  to  be  produced,  446 

DETENTION, 

of  property,  power  to  order,  232 

DETINUE, 

is  an  action  founded  on  contract,  242 
interlocutory  judgment  in  default  of  pleading,  163 


ludegx  529 

DETUnTE—eontinMed, 

default  of  appearance,  121 

writ  of  delirerj  of  chattels,  226 

where  property  subject  to  a  Uen  payment  of  amount  into  Court,  236 

DISCLOSUEE  BY  SOLICITOES  AND  PLAINTIFFS, 

of  authority  to  issue  writ,  106 
in  partnership  actions,  107, 129 

DISCONl'INUANCE, 

how  and  when  made,  165 

PISCOYERY  OF  DOCUMENIS.    See  also  IvTEBsoaATO&iBS. 
parties  may  be  compelled  to  make,  171 
proceedings  may  be  stayed,  until  discovery  made,  172 
affidavit  of  documents,  when  conclusive^  173 
question  may  be  reserved,  174 
interlocutory  appeals  in  matters  relating  to  discovery  or  inspecticm  to 

be  set  down  in  separate  list,  266 
solicitor  must  give  notice  of  order  for,  to  his  client,  176 
by  official  referee,  173 
under  the  Companies  Acts,  173 
against  foreign  government,  169 
against  owners  of  foreign  ship,  173 

Pbodvotiov. 

form  of  affidavit  of  objection  to  produce,  171 ;  No.  9,  App.  B,  301 

sufficiency  of  affidavit  of  objection,  1721 

what  are  privileged,  172, 173 

effect  of  failure  to  comply  with  order,  176 

IVBPBCTIOV. 

notice  to  be  given,  173 

form  of  notice,  173,  302 

time  for,  174 

form  of  statement  of  objection  to  produce,  174 ;  No.  11.  App.  B,  303 

judge's  order,  174 

questioa  may  be  reserved,  174 

^ect  of  failure  to  comply  with  order,  176 

DISMISSAL  OF  ACTION.    ^Aoriov. 

DISTRICT  REGISTRARS, 
powers  oi^  40 
appointment  of,  61 
junsdiction  of,  182 

on  summonses,  236 
reference  of  accounts  and  inquiries  to,  42 
two  persons  may  be  appointed  to  disdiarge  duties,  61 
may  appoint  deputy,  86 
power  to  order  an  account,  when,  126, 177 
reference  by,  to  judge,  182 
subject  to  control  of  Court,  182 
to  account  to  the  Treasuiy,  184 
appeal  to  Judge  from,  182 
appeal  from,  no  stay  except  ordered,  182 
appeals  from,  in  Chancery  matters,  182 
<moe  o{,  whtai  open,  266 

DISTRICT  REGISTRIES, 
list  of,  180 
establishment  o^  40 
seal  of,  to  be  evidence,  40 
what  proceedings  may  be  taken  in,  41, 181 
proceedings  down  to  judgment  in,  179 
statement  on  writ  of  place  of  appearance,  102, 103 

M  M 
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DISTRICT  REGISTRIES— c<m«m«erf. 
district  to  be  marked  on  writ,  104 
appearance  in,  115 

when  optionti,  116 
when  action  proceeds  in,  116 
failure  to  appear,  when  place  optional,  121 
pleadings  to  be  filed  in,  148 
office  copy  of  judgment  to  be  filed  in,  181 
default  of  pleading,  setting  down  on  motion  for  judgment,  165 
entry  for  trial  in,  189 
judgment  to  be  entered  in  London,  181 
writs  of  execution  may  issue  from,  181 
costs,  when  to  be  taxed  in,  181 
writ  cannot  issue  from,  in  Probate  actions,  102 
in  Manchester — Whitsun  Vacation,  266 

Rbmotal, 

of  proceedings  from,  41 

of  action  from,  by  defendant,  183 

by  order,  184 
on  removal,  documents  to  be  transmitted,  184 
of  admiralty  action  in  rem  from,  183 

by  notice,  183 

DISTRINGAS,  WRIT  OF.    See  also  Chaegiito  Oedebs. 
not  to  be  issued  under  5th  Vict.  c.  v.  s.  6,  222 
service  of  affidavit  and  filing  notice  of  charging  order  to  have  effect 

of,  223 
form  of  notice  of  charging  order,  309 
against  ex-sheriff,  form  of  preecipe  (E.  10),  383 
form  of,  400 

DIVIDENDS, 

unclaimed,  regulations  as  to,  72 

DIVISION, 

option  of  plaintifi^  to  choose,  60,  61, 103 

to  be  marked  on  pleading,  142 

validity  of  proceedings  taken  in  wrong  division,  61 

DIVISIONAL  COURT, 

constitution  of,  28,  83 

business  transacted  by,  28 

before  single  judge,  29 

in  Chancery  Division,  30 

in  Probate  Division,  30 

what  proceedings  to  be  determined  by,  247 

appeals  from  inferior  courts,  30 

may  direct  judgment  in  County  Court  appeal,  249 

new  trial  from  Lord  Mayor's  Court,  250 

original  jurisdiction  of,  as  to  costs,  240 

vacation  judges  may  constitute,  266 

DIVORCE  DIVISION, 

business  assigned  to,  26 

Divisional  Court  for,  30 

judge  of,  duties  of,  58 

action  may  be  commenced  in,  when,  61 

saving  of  existing  rules,  64 

new  trial  in,  appeal  to  full  Court  of  Divorce,  208. 

DIVORCE  AND  MATRIMONIAL  CAUSES, 
how  far  excepted  from  the  rules,  267 
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DOCITMENTS.  .^o^soDiscoYRBTOFDocnxBHts. 
notice  to  admit,  176 
form  of,  (B.  12),  303 
costs  of  proving  when  not  admitted,  176 
evidence  of  admissions,  176 
effect  of  may  be  pleaded,  147 

in  Common  Law  Division,  may  be  treated  as  rectified,  230 
may  be  treated  as  rectified  though  not  claimed,  142 
restriction  on  removal  from  central  office,  264 
transmission  of,  on  removal  of  action  from  district  registry,  184 
require  to  be  stamped  imder  the  Act,  69 

ECCLESIASTICAL  CASES, 

powers  to  make  rules  as  to,  80 

EFFECT  OF  NON-COMPLIANCE, 

with  rules,  does  not  render  proceedings  void,  258 

EJECTMENT.    See  Eecoveet  of  Laud. 

ELECTION  PETITION, 

rota  of  judges,  27 

proceedings  relating  to,  to  be  heard  by  Divisional  Court,  247 

ELEG-IT.    See  Execution  ivd  Foems. 

EQUIPMENT  OF  SHIP, 

form  of  pleadings  (C.  12),  338 

EQUITABLE  JURISDICTION, 

of  Inferior  Courts  in  Equity  and  Admiralty,  44 

EQUITABLE  RELIEF, 
merger,  14 

every  judge  to  administer,  11 

cases  of  conflict  between  law  and  equity  generally,  16 
estates  and  rights  to  foe  recognized,  12 
equitable  defences,  11 
time  the  essence  of  the  contract,  16 

EQUITABLE  WASTE,  14 

ERROR, 

what  to  include,  87 

Pbooebdings  11^ 

House  of  Lords,  consent  of  Attomey-G-eneral,  78 
when  it  lies  to  House  of  Lords,  79 
abolished  except  as  to  House  of  Lords,  249 

EVIDENCE.    See  Stamp.    £f^  Fobxs  :  tiUti^  Notices,  Ordbss. 
on  motion,  petition  or  summons,  by  affidavit,  when,  197 
consent  to  take  by  affidavit,  196, 199 
effect  of  a^eement  to  take  by  affidavit,  196 
by  deposition,  198 

stamping  affiiiavits  and  using  office  copies,  198 
taken  by  affidavit  to  be  printed,  when,  200 
affidavit  of  belief  when  admissible,  197 
of  renewal  of  writ,  212 
oral,  in  trial  by  jury,  66 
of  admissions,  176 

answers  to  interrogaries,  how  used,  176 
power  of  judge  to  order  to  be  taken  by  affidavit,  196 
right  of  party  to  have  witness  cross-examined  at  trial,  196 
notice  to  cross-examine  deponent,  199,  308 

mkS 
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EVIDENCE— <xm<t»M»#i. 

proof  of  documents  issued  out  of  district  registries,  40 
how  brought  before  Court  of  Appeal,  264 
fresh  eyidenoe  in  Court  of  Appeu,  251, 252 
printing  of,  for  Court  of  AppeaJ,  254 
Terified  notes  in  Court  of  Appeal,  254 
reasonable  expenses  in  procuring,  allowed,  462 

EXAMINES, 

eTidence  how  taken  before,  198, 199 

office  of,  not  a  public  Court,  199 

deposition  allowed  to  be  reiul,  though  not  in  handwriting  d,  107 

EXCEPTIONS, 

bill  of,  abolished,  249 

to  be  entered  upon  record,  65 

EXCHEQT7EB  CHAMBER, 

transfer  of  jurisdiction  to  Court  of  Appeal,  8 

EXCHEQUER,  COURT  OF, 

transfer  of  jurisdiction  to  High  Court,  7 
consolidated  with  Supreme  Court,  2 

EXCHEQUER  DIVISION, 

business  assigned  to,  25,  26 

Revenue  side,  Divisional  Court  for,  247 

proceedings  in,  amendment  of  error  in,  268 
non-compuance  with  rules  of,  does  not  avoid,  208 
proceedings,  in  how  far  excepted  from  rules,  267 

Sheriffs,  High,  to  be  appointed  in,  47 

EXECUTION, 

out  of  district  registry,  181 

leave  to  issue  or  renew  in  district  registry,  181 

to  enforce  a  judgment,  208 

order  enforced  as  judgment,  213 

on  a  judgment  in  Chancery  Division,  212 

how  issued  on  contingent  judgment,  209 

by  or  against  third  parties,  213 

against  garnishee,  218 

against  partners,  209 

saving  as  to  existing  rights,  213 

party  entitled  to,  may  levy  for  poundage  and  expenses,  211 

saving  clause  as  to  order  of  issue,  213 

stay  of,  on  facts  too  late  to  be  pleaded,  213 

stay  of,  on  appeal,  257 

Weit  op, 

definition,  209 

issue  of,  on  production  of  judgment,  or  office  copy,  210 

on  issue  of,  praecipe  to  be  filed,  210 

to  be  ^i^rsed  with  solicitor's  name  and  address,  210 

must  bear  date,  211 

indorsement  to  levy  principal  and  interest,  211 

limitation  of  time  for  issue  of,  on  judgment,  212 

duration  and  renewal  of,  212 

evidence  of  renewal,  212  t 

writ  offi.fa,  and  elegit,  211,  213   ' 

writ  in  aid,  214 

for  forms  of  writs.    See  Fosms. 

EXECUTORS  AND  ADMINISTRATORS, 

indorsement  of  representative  capacity,  99 

to  represent  beneficiaries,  127 

joinder  of  claims  by  or  against  personally^  137 
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EZECUTOBS  AND  ADMINlSTRATOBS^oonHnMed. 
leave  to  issue  execution  by  executor,  213 
death  of  petitioner  pending  inquiries,  286 
power  of  judge  to  add  when  neceesarj,  277 
action  against,  transferred  in  administradon,  230 
garnishee  orders  against,  217 
attachment  of  debt  due  to  estate,  217 

EXISTING, 

meaning  of,  49 

EXISTING  PEOCBDTTEE. 
maintenance  of,  96 

EXPEESS  TEUST, 

Statutes  of  Limitation  inapplicable  to,  14 

EXTENSION  OF  TIME.    See  Tims. 


FALSE  IMFEISONMENT, 

form  of  pleading  (C.  13),  840 

FEES, 

Treasury  may  make  orders  as  to,  69 

to  be  taken  bj  stamps,  69,  478-4i80,  481 

annual  account,  70 

regulations  as  to  deposits  for,  482 

of  referees,  491,  492 

higher  scale,  when,  469 

lower  scale,  when,  469 

of  persons  suing  in  fonud  pauperis,  470 

of  counsel,  466 

FILING, 

copy  writ,  104 

pleading  deUyered  by,  in  default  of  appearance,  142 

notice  of  motion  for  judgment,  142 

office  copy  of  judgment  to  be  filed  in  district  registry,  181 

documents.  Chancery  causes  in  district  registry,  148 

FI.  FA.    See  Execution. 

form  of  precipe  (£.  1),  380 
form  of  writ  (F.  1),  391 

on  order  for  costs  (F.  la),  392 

FI.  FA.  DE  BONIS  ECCLE8IASTICIS, 
form  of  praecipe  (E.  4),  381 
form  of  writ  (F.  4),  395 

to  Archbishop  during  yacancy  of  Bishop's  See  (F.  j),  396 

FIBM.    See  Pahtvebs,  under  Puities. 

F0EECL08UBE, 

assigned  to  Chancenr  Division,  26 

form  of  pleadings  (C.  14),  342 

other  causes  of  action  may  be  joined  with,  137 

FOBEIGN. 
Attachmbitt, 

priority  of,  217 

does  not  constitute  a  "  secured  creditor,"  217 

C0BPOBA.TION8, 

to  be  served  with  notice  of  writ,  and  not  writ  itself  113 
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OOYKBNMENT, 

proceedings  by,  may  be  stayed  till  discoTery  given,  169 

Ship, 

in  Admiralty  action  order  for  disoovery  made  against,  173 

Ship  of  Wab, 

extent  of  immunity,  105 

SOYBBBIOir, 

ioj unction,  does  not  lose  bis  rigbts  by  appearing,  17 
substituted  service  not  allowed  on  ambasador,  109 

Tbibunai.  op  Com mebcb, 

judgment  of,  enforced  by  Admiralty  Diviaioii,  105 

FOBEIGNEfi, 

out  of  jurisdiction,  how  served,  98, 113 

plaintiff,  security  for  costs  by,  243 

residing  abroad,  security  for  costs  of  appeal,  267 

FORMS, 

genera]  powers,  as  to  variations  in,  264 

ApPI  DAVITS 

bill  of  sale,  registration  of  (R  25),  310 

of  documents  (B.  9),  301 

order  for  affidavit  as  to  documents  (H.  15),  418 

garnishee  order,  in  support  of  (B.  26),  311 

on  interpleader  (6.  27),  312 

of  scripts  (B.  16),  305 

service  of  summons  (B.  24),  310 

as  to  stock  under  Order  XLVI.  (B.  28),  313 

Ibtebrogatobibs, 
form  of  (B.  7),  300 
answer  to  (B.  8),  301 
order  for  delivery  of  (H.  14),  417 

JUDGMBNTB, 

acceptance  of  money  paid  into  Court  for  cost-s  (D.  15),  377 

account,  trial  of  questions  of,  by  referee  (D.  6a),  373 

after  appearance,  and  order  under  Order  XIV.  r.  la  (D.  9),  374 

confession  of  defence,  for  plaintiff's  costs  (D.  14),  376 

County  Court,  on  certificate  of  registrar  of  (D.  12),  376 

default  of  appearance  or  defence  where  demand  unliquidated,  inters 

locutory  (D.  8),  374 
default  of  appearance,  in  action  for  recovery  of  land  (D.  2),  371 
default  after  assessment  of  damages  (D.  3^,  371 
default  in  case  of  liquidated  demand  (D.  1),  371 
discontinuance,  for  defendant's  costs  on  (D.  13),  376 
on  motion  generally  (D.  19),  379 
on  motion  for  judgment  (P.  7),  373 
after  motion  on  leave  reserved  (D.  17),  378 
on  motion  after  trial  of  issue  (D.  18),  379 
in  pursuance  of  order  (D.  11),  375 
trial  by  Court  without  a  jury  (D.  10),  375 
trial  by  Judge  without  a  jury  (D.  4),  372 
trialbyjury  {D.  5),372 

trial  by  jury,  no  judgment  entered  at  (D.  16),  377 
trial  before  referee  (D.  6),  373 

Notices, 

acceptance  of  sum  paid  into  Court  (B.  6),  300 
certificate  of  officer  after  trial  by  jury  (B.  15),  305 
confession  of  defence  (B.  2),  299 
counter-claim,  to  third  party  (B.  4),  299 
croBS-examination  of  deponeiitB  at  trial  (B.  21),  306 
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FORMS.    'NoTiCBB—contimisd, 

defendant  to  third  party  (B.  1),  298 

discontinuance  (B.  19),  307 

documents,  to  admit  (B.  12),  303 

documents,  to  inspect  (B.  11),  303 

documents,  to  produce  (B.  10),  302 

documents,  to  produce  (general  form),  (B.  10a),  302 

entry  of  appearance  (B.  20),  307 

memorandum  of  appearance  (A.  6),  284 

entry  of  demurrer  for  argument  (B.  18),  307 

indorsement  in  lieu  of  statement  of  claim  (B.  3),  299 

motion  (B.  17),  306 

payment  into  Court  (B.  5),  300 

renewal  of  writ  of  execution  (B.  22),  309 

special  case,  setting  down  (B.  13),  304 

stock,  under  Order  XLVI.  (B.  23),  309 

trial  (B.  14),  306 

Obdebs, 

general  form  of  order  (H.  2),  412 

affidavit  as  to  documents  (K.  15),  418 

to  amend  (H.  8),  415 

arrest  under  Debtors  Act  (K.  29),  425 

charging  order,  solicitor's  costs  (H.  27),  424 

charging  order  on  stock  (nisi),  (H.  25),  424 

charging  order  on  stock  (absolute),  (11.  26),  424 

commission  to  examine  witnesses  (EL.  30),  426 

commission  to  examine  witnesses,  issue  of  (H.  35),  431 

committal  of  judgment  debtor  (H.  46),  436 

conunittal  of  judgment  debtor  on  non-payment  of  instalment  (H.  47), 

437 
contribution,  issue  of  notice  claiming  (H.  21),  421 
County  Court,  to  try  action  in  (H.  42),  435 
County  Court,  to  remove  judgment  from  (H.  28),  425 
County  Court,  to  give  security  or  try  action  in  ( tt.  43),  435 
Order  XIV.  No.  1,  final  judgment  (H.  4),  413 
Order  XIV.  No,  2,  leave  to  defend  (H.  5),  413 
Order  XIV.  No.  3,  „  (H.  6  ,  414 

Order  XIV.  No.  4,  „  (H,  7),  414 

delivery  of  interrogatories  (H.  14),  417 
discharge  or  vary  application,  by  third  party  (H.  12),  416 
dismiss  for  want  of  prosecution  (S.  13),  417 
examination  of  judgment  debtor  (H.  36),  431 
examination  touching  means  (H.  44),  436 
examination  of  witnesses  before  arbitrator  (H.  23),  423 
examination  of  witnesses  and  production  ot  documents  (H.  21),  423 
examination  of  witnesses  before  trial  (H.  34),  430 
garnishee  order  (attaching  debt),  (S.  37),  431 
garnishee  order  (absolute),  (H.  38),  432 
inspection,  documents  to  be  produced  for  (H.  16),  418 
interpleader  order,  No.  1  (H.  48),  438 
interpleader  order.  No.  2  (H.  49),  438 
interpleader  order.  No.  3  (H.  50 j,  439 
interpleader  order.  No.  4  JH.  51),  439 
interpleader  order.  No.  5  (H.  52),  440 
interpleader  order.  No.  6  (H.  63),  441 
interpleader  order,  No.  7  (H.  54),  4i2 
particulars  (accident  case),  (H.  11),  415 
particulars  (general),  (H.  10),  416 
partii^ulars  (partnership),  (H.  9),  415 
payment  of  judgment  debt  by  instalments  (H.  45),  436 
production  (underwriters),  (H.  17),  419 
reference  (U.  22),  421 
reference  to  master  (H.  33),  430 
reference  under  sec.  66,  Act  of  1873  (H.  31),  428 
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feference  under  sec.  67,  Act  of  1878  (H.  82),  489     , 

renewal  of  writ  (H.  dO),  420 

•errice  out  of  jurisdiction  (H.  18),  480 

substituted  senrioe  (H.  19),  480 

summons,  dismissing  (H.  66),  448 

tu  bill  of  costs,  client's  application  (H.  89),  433 

tax  bill  of  costs,  solicitor's  application  (H.  40),  433 

tax  after  action  brought  (H.  41),  434 

time  (H.  3),  418 

PLIADINeS, 

account  stated  (C.  1),  814 

administration  of  estate,  of  intestate  (C.  2),  314 

administration  of  estate,  of  testator  (C.  3j,  316 

administration  of  estate,  breach  of  trust  (C.  4),  318 

agent  (C.  6),  883 

bfll  of  exchange  (C.  6),  324 

bill  of  exchange  and  consideration  (C.  7),  826 

bottomry  (C.  9),  329 

charter  party  (C.  10),  333 

collision  (C.  11),  336 

damage  to  eoods  on  board  ship  (C.  8),  327 

demurrer  (G.  28),  369 

demurrer,  memorandum  of  entry  of,  for  argument  (C.  29),  370 

eauii>ment  of  ships  (C.  12),  338 

false  imprisonment  (C.  13),  340 

foreclosure  (C.  14),  348 

fraud  (C.  16),  348 

guarantee  (0. 16),  360 

mterest  suit  (Probate),  (C.  17),  361 

landlord  and  tenant  (C.  18),  362 

necessaries  for  ships  (C.  19),  363 

negligence  (C.  20),  866 

possession  of  ship  (C.  21),  866 

promissory  note  (C.  22),  369 

probate  of  will  in  solemn  form  (C.  23),  360 

recovery  of  land,  landlord  and  tenant  (C.  24),  361 

recovery  of  knd  (C.  26),  363 

salvage  (C.  26),  364 

trespass  to  land  (C.  27),  368 

Pbjbcipb, 

attachment,  writ  of  (E.  9),  382 

certiorari  (E.  12),  383 

c(nnmission  to  examine  witnesses  (E.  16),  386 

commission  of  partition  (E.  17),  386 

delivery,  writ  of  (E.  8),  382 

distringas  against  ex-sheriff  (E.  10),  383 

elegit  (E.  2),  380 

entry  of  action  for  trial  (E.  26),  388 

entry  of  appeal  (E.  27) ,  388 

entry  of  appearance  (£.  21),  386 

entry  of  appearance  limiting  defence  (E.  22).  887 

entry  of  appearance,  Order  X.,  Rule  4  (E.  23),  337 

entry  of  appearance.  Order  XYI.,  Bule  18  (E.  24),  387 

entry  of  appearance  to  counter-claim  (E.  26),  388 

entry  of  demurrer  for  argument  (E.  28),  389 

entry  for  argument  generally  (E.  29),  389 

entry  memorandum  of  service  of  notice  of  judgment  (E.  31),  390 

entry  of  special  case  (E.  30),  389 

fieri  facias  (E.  1),  380 

fieri  facias  de  bonis  ecclesiasticis  (E.  4),  381 

habeas  corpus  ad  testificandum  (E.  16),  384 

inquiry  (£.  11),  383 
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FOBMS.    Prjecipb— eoMftiMMd. 
mandamus  (E.  14),  384 
posseanon,  ^rii  of  (E.  7),  382 
prohibition  (E.  13),  384 
renewed  writ,  memorandum  for  (A.  5),  284 
search  (E.  32),  390 

•equestrari  facias  de  bonis  ecclesiasticis  (E.  6),  381 
sequestration,  writ  of,  (E.  6),  382 
subpoena  (E.  20),  386 
summons,  amended  (E.  18),  886 
summons,  renewed  (E.  19),  386 
venditioni  exponas  (E.  3),  381 

Summons, 

general  form  (H.  1),  412 

for  entry  of  satis&ction  on  a  registered  bill  of  sale  (H.  66),  443 

Wbits, 

attachment  (F.  9),  398 

certiorari  (general)  (G-.  9),  407 

certiorari  to  County  Court  ((i.  8),  406 

commission  to  examine  witnesses  (G.  11),  408 

delivery  (F.  8),  397 

delivery  or  assessed  value  (F.  11),  399 

distrin^  against  ex-sheriif  (F.  12),  400 

elegit  (F.  2),  393 

fien  facias  (F.  1),  391 

fieri  facias  on  oixier  for  costs  (F.  la),  392 

fieri  facias  de  bonis  ecclesiasticis  (F.  4),  396 

fieri  facias  de  bonis  ecclesiasticis  to  archbishop  (F.  6),  396 

fieri  facias  on  judgment  removed  from  Lord  Mayor's  Court  (F.  13),  401 

habeas  corpus  ad  testificandum  (G.  12),  411 

inquiry  for  assessment  of  damages  (G.  7),  406 

possession  (F.  7),  397 

prohibition  (G.  10),  407 

sequestration  (F.  10),  399 

sequestrari  facias  de  bonis  ecclesiasticis  f  F.  6),  396 

subpoena  ad  testificandum  (general  form)  (G.  1),  402 

subpoena  duces  tecum  (general  form)  (G.  2),  403 

subpoena  ad  testificandum  at  Assizes  (G.  3),  103 

subpoena  duces  tecum  at  Assizes  (G.  4),  404 

subpoena  ad  testificandum  at  sittings  of  High  Court  (G.  6),  404 

subpoena  duces  tecum  at  sittings  of  High  Court  (G.  6),  405 

venditioni  exponas  (F.  3),  394 

Writ  of  SincMoifs, 

general  form  (A.  1),  271 

specially  indorsed,  Order  HI.,  rule  6  (A.  la),  272 
service  out  of  jurisdiction,  or  notice  in  lieu  of  (A.  2^,  276 
service  out  of  jurisdiction  specially  indorsed  (A.  2a),  276 
notice  of  writ  m  lieu  of  service  out  of  jurisdiction  (A.  3),  280 
limitation  of  defence  in  action  for  land  (A.  7),  286 
memorandum  of  appearance  (A.  6),  284 
memorandum  for  renewed  writ  (A.  6),  284 

Admiralty  Actioit  iir  bbm  (A.  4a),  281 
warrant  of  arrest  (A.  46),  282 

DisTsiOT  Bboistrt, 

writ  for  issue  from  (A.  16),  273 

service  out  of  jurisdiction  (A.  26),  277 
specially  indorsed  writ  (A.  Ic),  274 

for  service  out  of  jurisdiction  (A.  2c),  278 
notice  of  writ  in  lieu  of  service,  out  of  jurisdiction  (A.  3a),  280 
writ  in  Admiralty  actions  to  issue  from  (A.  466),  283 
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FORUS—continued, 
Imdobsbmbhts, 
Admiralty,  294 

Chancery  Division,  matters  by  34fch  sec..  Act  1873,  assigned  to,  285 
character  of  parties,  297 
costs,  289 

damages  and  other  claims,  289 
money  claims,  no  special  indorsement,  286 
probate,  293 
special  indorsements.  Order  III.,  Rule  6,  295 

FRAUD, 

form  of  pleading  (C.  15),  348 

FRAUD,  STATUTES  OF, 
must  be  pleaded,  147 

FURTHER  CONSIDERATION, 

Judge  at  trial  may  reserve  case  for,  192 

Court  may  reserve,  on  motion  for  judgment,  206 

Court  may  remit  to  referee  for,  195 

time  for  application  to  remit,  196 

on  motion  for  judgment  on  admigsions,  207 

FUSION, 

of  law  and  equity,  11-16 

most  convenient  practice  to  be  adopied,  65 

GARNISHEE, 

execution  against.    See  ExBCUTioir . 

GARNISHEE  ORDER.    See  also  Attachment  op  Debts. 
in  winding  up,  security  when,  60 
in  district  registry.  181 
County  Court,  Rules  of  1875,  appeal,  249 

GOOD  FRIDAY, 

when  to  be  reckoned  in  time,  244 
offices  closed  on,  266 

GUARANTEE, 

form  of  pleadings  (C.  16),  360 

GUARDIAN  AD  LITEM, 

application  for,  in  default  of  appearance,  119 

on  behalf  of  infant,  128 

application  to  discharge  order,  aiding  as  a  party  on  abatement,  228 

HABEAS  CORPUS, 

cases  of,  to  be  heard  by  Divisional  Court,  247 

HIGH  COURT, 

constitution  of,  2 

jurisdiction  transferred  to,  6 

not  transferred,  7 

how  to  be  exercised,  10 

jurisdiction  by  Acts  relating  to  Courts  transferred,  43 

divisions  of,  21 

transfer  of  Judges,  23 

Sower  to  alter  divisions,  23 
udges  of,  number,  53 
Judge  of,  sitting  in  Court  of  Appeal,  54,  85 
disposal  of  business  in,  by  single  Judge,  83 
fixmg  fees  in,  68 

Judge  of,  increase  of  number  in  certain  events,  84 
distribution  of  business  in,  24,  25 
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HIGH  COURT  OF  OHANCEKY, 

to  include  Lord  Chancellor,  47 

HIGH  JUDICIAL  OFFICE, 
meaning  of,  87 

HOUSE  OF  LORDS, 

constitution  of,  as  Court  of  Appeal,  76 
saving  as  to  business  pending,  1876,  79 
appeal,  in  what  cases,  75 

form  of,  76 

may  be  heard,  during  prorogation  or  dissolution,  78 

when  it  lies,  79 
costs  on  appeal  to,  240 
error.    8ee  Ebrob,  proceedings  in. 
bail  in  error,  249 
taxation  of  costs,  600 
form  of  petition,  493 
signature  of  counsel  required,  494,  497 
case  to  be  signed  by  counsel,  499 
appeals  by  persons  under  disability,  time  allowed  for,  497 

HUNDRED, 

service  of  writ  on,  110 

HUSBAND  AND  WIFE, 
service  of  writ  on,  109 
joinder  of  husband,  128 
joinder  of  claims  by  or  against,  137 
power  of  judge  to  add  husband  on  marriage,  227 


INDORSEMENT, 

of  address.    See  Weit  op  Summou 8. 
of  writ.    iSee  Writ  op  Summons. 
of  writ  of  execution.    iSee  ExBCUTioir. 
of  representative  capacity.    See  Pa&iibs. 

INFANT, 

service  of  writ  on,  109 

how  to  sue  and  be  sued,  128 

deiault  of  appearance  by,  119 

how  served  with  notice  of  judgment  in  administration  action,  131 

set  off,  debt  contracted  while,  140 

no  admissions  implied  against,  from  the  pleadings,  145 

provisions  as  to  special  case,  178 

applications  to  discharge  order  adding  as  party  on  abatement,  228 

appeal  in  matter  relating  to,  to  be  set  down  in  separate  list,  266 

wardship  of,  and  care  of  estates  assigned  to  Chancery  Division,  26 

appeals  to  House  of  Lords,  time  allowed  for,  497 

INFERIOR  COURTS, 
appeals  from,  30 

order  in  council  to  confer  jurisdiction,  44 
jurisdiction  of,  44 
counter-claims  in,  46 

counter-claims  exceeding  jurisdiction  transferred  to  High  Court,  46 
new  rules  of  law  to  receive  effect  in,  46 

INFERIOR  COURT.    See  Appeals  pbom  Invbbiob  Coubts. 
of  Record,  appeal  from,  62 

INFORMATION  AND  ACTION, 

may  be  converted  into  an  action,  when,  168 
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INJUNCTION, 

for  interiocutory  orders  m  to.    See  Ivtbslocutost  Obdbrs. 

when  granted,  16, 17 

how  granted,  18 

indorsement  of  claim  for,  on  writ,  17 

interim,  when  service  out  of  jurt»diction,  97 

no  action  to  be  restrained  by,  12, 14 

prorisions  in  lieu  of,  13 

to  be  enforced  by  judgment  or  order,  234 

writ  of;  abolished,  234 

interlocutory  appeal,  to  be  put  in  separate  list,  256 

costs  on  the  h^her  scale,  18,  440 

not  within  jurisdiction  of  master,  236 

defendant  may  obtain,  along  with  receiver,  18 

by  telegram,  18 

rights  of  foreign  sorereign,  17 

powen  of  County  Court  as  to,  606 

INQtriBISS, 

when  may  be  directed,  176 

when  may  be  taken  in  district  registries,  42, 179 

in  a  partition  action,  on  admissions,  206 

further  consideration,  on  motion  for  judgment,  206 

writ  of,  406 

praBcipe,383 

INSPECTION, 

of  documents.    See  Dibcoybbt. 

order  for,  form,  418 
of  property,  power  to  order,  232 

INSTALMENT, 

committal  for  non-payment  of,  order  for  (form),  437 
payment  of  judgment  debt  by,  order  for  (form),  436 

INTEEE8T, 

<m  costs,  runs  ftt>m  date  of  certificate,  240,  391 

indorsement  directing  sheriff  to  levy,  211 

indorsement  for  amount  of  promissory  note  and  interest,  296 

INTEREST  SUIT  (PEOBATE), 
form  of  pleadings,  351 

INTEBIM  0BD:^BS.    See  Iittbelocutoiit  Obdbbb. 

g[eneral  powers  for  preservation  of  property,  231,  232 

time  for  application,  233 

not  within  jurisdiction  of  Master,  236 

powers  of  single  Judge  of  Court  of  Appeal  in  vacation,  33 

INTEELOCUTORY  JUDGMENT, 
what  is,  255 
in  default  of  appearance,  unliquidated  demand,  form  of,  374 

INTERLOCUTORY  ORDEEtS, 
interim  order,  time  for,  233 
interim  order  for  preservation  of  property,  231 
for  sale  of  perishable  goods,  232 
power  to  order  experiments  to  be  made,  232 
poWer  to  order  inspection  of  property,  232 
application  for  mandamus,  &c.,  now  made,  233 
trustees  on  eve  of  bankruptcy,  receiver  appointed,  ex  parte^  233 
not  to  prejudice  hearin?  in  Court  of  Appeal,  254 
appeal  from,  time  for,  255 
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INTEELOCTTTOEY  PBOCEEDmOS, 
what  are,  61 

in  what  Division  to  be  taken,  00 
interpleader  issue,  when,  93 
affidavit  of  belief  admissible  oxi.  197 

when  application  to  be  made  to  Judge  to  whom  oanse  tranafenred,  229 
i^peals,  may  be  heard  by  two  Judges,  61 

INTEBPLEADEB» 

assignment  of  chose  in  action,  16 

procure  and  practice,  91 

text  of  sections  of  Acts  incorporated,  93 

proceedings,  appeal  in,  250 

form  of  affidavit  on,  312 

forms  of  orders,  438-443 

INTBEPEETATION  OF  TERMS, 
Act  of  1873,  47 
Act  of  1875,  268 
Act  of  1876,  87 
B.S.C.,  April,  1880,  269 

INTEEEOGATORIES.    Ses  Disoovebt. 
affidavit  in  answer,  when  to  be  filed,  170 

form  of,  170,  301 

insufficiency  of,  171 
effect  of  failure  to  comply  with  order  to  answer,  175 
answers  to,  how  put  in  evidence,  175 
objections  to^  may  be  taken  in  the  affidavit  in  answer,  169 
when  service  out  of  jurisdiction,  97 
may  be  delivered,  when,  168 
improperly  delivered  may  be  struck  out,  168 
application  to  set  aside,  169, 170 
wnat  are  irrelevant,  170 
corporations,  how  interrogated,  169 
form  of  order  for  delivery  of,  417 

IBELAND, 

appeals  ftt>m,  to  House  of  Lords,  76,  79 

IRREGULABITY, 

of  proceedings,  how  dealt  with,  259 
not  to  render  proceedings  void,  258 

ISSUES, 

settlement  of,  156 

to  be  settled  in  Chambers,  if  parties  cannot  agree,  186 
by  third  party,  where  whole  matter  to  be  determined,  134 
settlement  o^  not  by  Master,  except  by  consent,  236 
direction  of,  where  judgment  contmgent,  209 

on  motion  for  judgment,  when,  206 
trial  of,  some  before  others,  188 
trial  of,  by  referee,  34, 35, 194 

notice  of  trial,  to  state  whether  of  action  or  issues,  188 
o£  £Eict,  right  of  defendant  to  jury,  185, 192 


JOINDEB  OP  CAUSES  OF  ACTION,    See  Actioh . 

JOHTDEB  OF  ISSUE, 

operates  as  a  denial  of  fSscts  on  which  issue  joined,  146 
no  other  pleading  after  reply  without  leave,  156 

JOINDEB  OF  PARTIES.    See  PxnTiSf. 
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JUDGE, 

Tacancy  in  office  of,  3 
qualificauon  of,  3 
existing  rif^hts  of,  4 
duties  of,  4 

when  may  be  performed  by  Judge  of  Appeal,  33 
tenure  of  office  of,  66 ;  oath,  66 
of  High  Court,  salary,  6 ;  pension,  6 
of  Appeal  Court,  salary,  6 ;  pension,  6,  82 
Commissioners  of  Assize,  27 
to  be  deemed  a  Divisional  Court,  28 
may  sit  in  any  Division  of  the  High  Court,  29 
mav  reserve  case  for  Divisional  Court,  31 
to  direct  junr,  66 

discretion  o^  to  allow  substituted  service,  114 
after  trial  by,  action  transferred,  103 
incapacitated,  proceedings  after  trial  by,  249 
power  of,  to  adjourn  trial,  191 
appeal  from,  at  trial  to  Court  of  Appeal,  201 
discretion  as  to  transfer  to  County  Court,  606 
jurisdiction  as  to  transfer  to  County  Court,  606 

SiiroLE, 

business  to  be  transacted  by,  29,  83 
usually  at  trial  of  issues  of  fact  by  jury,  188 

Iir  Chavcebt  DiYiaiov, 

cause  how  assigned  to,  103 
temporary  absence  of,  230 
transfer  to,  for  trial,  229 

Of  Appeal, 

circuit  expenses  of,  82 
appointment  of,  81 
officers  attached  to,  82 

Vacatioit, 

Sowers  of,  249 
uties  and  appointment  of,  266 
sittings  of,  266 
orders  of,  how  varied,  266 

JUDGES, 

council  of,  42 
precedence  of,  66 

JUDGE  IN  CHAMBEBS.    fifM  a2«o  Chambers. 
appeal  from,  32 
appeal  in  interpleader,  93 

appeal  in  Common  Law  Divisions  to  Divisional  Court,  247 
in  Chancery  Division,  direct  to  Court  of  Appeal,  266 
time  for  appeal,  266 

JUDGE'S  NOTES, 

to  be  used  in  Court  of  Appeal,  264 
of  County  Court,  248 

JUDGMENT,  for  numerous  forms  of,  tee  Fobmb  :  titUy  Judgmevt. 
final,  appeal  from,  266 
to  include  decree,  48 
registration  of,  in  central  office,  263 
register  of,  search,  registrar  to  give  certificate  of,  263 
amendment  of  clerical  errors  in,  208 
enforced  by  execution,  208, 209 
matters  relating  to  execution  of,  interlocutory  appeal  on,  to  be  set  down 

in  separate  list,  266 
saving  of  existing  methods  of  enforcing,  213 
execution  on,  in  Chancery  Division,  212 
time  in  which  execution  may  issue  on,  212 
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JUDGMENT— f-on^tnw^;. 

on  a  contingency,  how  enforced,  209 

for  part  of  claim  admitted  on  writ  specially  indorsed,  121 

relief  on  facts  too  late  to  be  pleaded,  213 

of  nonsuit,  effect  of,  208 

motion  for,  in  short  causes,  statement  of  claim,  when  necessary,  151 

notice  of,  in  administration  actions,  how  served  on  infant  or  lunatic, 

131 
order  enforced  as,  213 
for  costs  of  action  discontinued,  156 

COUWTY  COUET, 

in  action  remitted  to,  how  signed,  203 

Divisional  Court  may  direct,  on  County  Court  Appeal,  249 

Default  of  Appeasajtce, 

how  to  be  signed  on,  when  place  of  appearance  optional,  121 
when  demand  unliquidated,  121 
by  married  woman,  128 

Default  of  Pleading, 

setting  down  on  motion  for  judgment  on,  164, 165 
for  liquidated  demand,  where  no  defence  put  in,  163, 164 
for  unliquidated  demand,  where  no  defence  put  in,  163,  164 
in  action  for  land,  164 

DisTBiCT  Registry, 

in  District  Registry,  to  be  entered  in  London,  181 

setting  down  on  motion  for  judgment  on  default  of  pleading  in,  165 

Ertrt  of, 

how  effected,  207 

on  certificate,  2u8 

certificate  of  associate,  192 

subject  to  leave  to  move,  192 

application  to  set  aside  as  wrongly  entered,  204 

leave  to  enter,  when  writ  specidly  indorsed,  123 

may  be  entered  at  trial,  or  on  further  consideration,  192 

after  trial  not  to  be  entered  without  order,  192 

Iftbblocutobt, 
what  is,  123,  255 

default  of  appearance,  form  of,  374 

for  default  of  pleading  to  an  unliquidated  demand,  163,  164 
final,  appeal  from,  2^ 
final,  or  interlocutory,  255 

Rbfeeeb, 

has  no  power  to  enter,  205 
on  report  of,  34 

Bettivo  Aside, 

on  default  of  appearance,  writ  specially  indorsed,  120 
by  default,  lapse  of  time,  120 
extension  of  time  for,  245 

where  substituted  service,  not  brought  to  defendant's  knowledge,  169 
by  default  of  appearance  at  trial,  191 
of  pleading,  165 

JUDGMENT  DEBT, 

form  of  order  for  payment  of,  by  instalments,  436 

JUDGMENT  DEBTOR.    iSff*  aZ»o  Attachment. 
form  of  order  for  committal,  436 

on  non-payment  of  instalment,  437 
examination  of,  431 

touching  means,  436 
may  be  examined  as  to  his  debts,  216 

in  District  Registry,  181 
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JUDICIAL  COMBnTTEE  OF  PBIVT  COUNCIL, 

jurisdiction  of,  in  Admindtj  and  Lunacy  transferred  to  Court  of 

Appeal,  8 
regulations  as  to,  79 

JUBISDICTION.    See  Eokms,  Writ  of  Sukmosb. 
of  single  Judge,  28 

of  Court  of  Appeal  in -criminal  cases,  26, 32 
of  Court  of  Appeal  on  judgm«it  final  by  statute^  85 
territorial,  ext^t  of,  113 

JUBY, 

findings  of,  entry  by  associate,  192 

right  to  trial  by,  186, 186 

power  to  direct  trial  without,  192 

power  to  direct  issue  to  be  tried  by,  193 

trial  by,  costs  follow  the  event  unless  ordered,  240 

right  to  have  issues  submitted  to,  with  complete  direction,  65 

LANCASTER. 

jurisdiction  of  Common  Pleas  at,  transferred  to  High  Court,  7 
transfer  of  appellate  jurisdicticm  to  Court  of  Appeu,  8 
proYisions  as  to  commissioners  of  assise,  47 

LAND, 

recorenr  of.   See  Bbooybst  op  Lahd. 
form  of  pleadings,  action  for  trespass,  368 

LANDLOED, 

appearance  by,  118 

notice  of  appearance  to  be  given  by,  119 

form  of  pleadings,  action  against  tenant,  352,  361 

LAW  AND  EQUITY, 
fusion  of,  11-16 

most  convenient  practice  to  be  adopted,  65 
to  be  administered  concurrently  in  inferior  Courts,  44 

LEAVE  TO  DEFEND.    See  Forks  :  titUt  Ordbbs. 
affidavit  in  support  of,  123 
as  to  part,  124 

where  writ  especiallv  indorsed,  122, 123 
to  one  of  several  defendants,  124 
Judge  mav  require  security,  124 
delivery  of  statement  of  defence,  time  for,  162 
to  third  party,  136 

LEGAL  ESTATE, 

no  merger  in  law,  unless  in  equity,  14 

LEGAL  EIGHTS, 

Courte  to  recognise,  13 

LETTERS  PATENT, 

jurisdiction  of  Lord  Chancellor  preserved,  7 

LIBEL, 

what  pleas  may  be  pleaded  together,  143, 166 
interrogatories  tending  to  criminate,  170 
interrogatories  in  an  action  against  a  newspaper,  170 

LIEN.    See  Solicitor's  Lien. 

payment  into  Court,  as  security  of  amount  o^  233 
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LIMITATION,  STATUTES  OF, 

inapplicable  to  express  trust,  14 

rate,  to  pay  a  debt,  17 

intervention  of,  btirs  renewal  of  writ,  108 

must  be  pleaded,  when,  145 

wken  raised  bj  demurrrer,  145, 160 

LIQUIDATED  DEMAND, 

indoTsemeDt  of,  100 

signing  or  setting  aside  judgment  on  specially  indorsed  wiit,  120 
writ  not  specially  indorsed,  final  judgment,  how  obtained,  120 
final  judgment  for  waint  of  defence,  163 

LONDON  AND  MIDDLESEX, 
sittings  in,  27 
notice  for  trial  in,  189 
omission  to  enter  for  trial,  189 
list  of  Oauses  in,  190 
discretion  of  Court  to  order  trial  at,  193 
trial  of  Chancery  causes  at,  193 

LONDON  COUET  OF  BANKEUPTCY.    See  Bi-UTKEUPTCY,  Couet  of. 

LOKD  OF  APPEAL  IN  ORDINAEY, 

duties  and  appointment  of,  76, 77 
salary  and  pension  of,  77 

LOED  CHANCELLOE, 

retains  former  authority,  5 

salai^,  5 

pension,  6 

saving  as  to,  46 

Great  Seal  in  commission,  47 

not  permanent  Judge  of  High  Court,  54 

may  suspend  certain  appointments,  85,  89 

transfer  of  action  by,  228 

to  include  Lord  Keeper  of  Great  Seal,  47 

ex-officio  Judgre  of  Court  of  Appeal,  54 

president  of  Chancery  Division,  21 

president  of  the  Court  of  Appeal,  55 

LOED  CHIEF  BAEON, 

retains  former  authority,  5 

salai^,  5 

pension,  6 

ex-officio  Judge  of  Court  of  Appeal,  54 

president  of  the  Exchequer  Division,  22 

LOED  CHIEF  JUSTICE  OF  THE  COMMON  PLEAS, 
retains  former  authority,  5 
salary,  5 
pension,  6 

ex-officio  Judge  of  Court  of  Appeal,  54 
president  of  the  Common  Pleas  Division,  22 

LOED  CHIEF  JUSTICE  OF  ENGLAND, 
retains  former  authority,  5 
salary,  6 
pension,  6 

ex-officio  Judge  of  Court  of  Appeal,  54 
president  of  Queen's  Bench  Division,  22 
president  of  High  Court  in  absence  of  Lord  Chancellor,  3 

LOEDS  JUSTICES, 

jurisdiction  in  lunacy  transferred  to,  56 

N  N 
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LOED  MAYOE*S  COUET, 
appealB  from,  31 

to  Court  of  Appeal,  when,  250 
to  Diyisional  Court,  when,  250 
iorm.  of  ft.  fa.  on  judgment  remoyed  from,  401 

LOED  TEEASUEEE, 
saving  as  to,  47 

LOED  WAEDEN  OF  STANNAEIEa 

jurisdiction  transferred  to  Court  of  Appeal,  8 

LUNACY, 

jurisdiotion  of  Lords  Justices  as  to,  56 

LUNATICS,  OE  PEESONS  OF  UNSOUND  MIND, 
service  of  writ  on,  109 
default  of  appearance  bj,  119 

how  served  with  notice  of  iudgment  in  administration,  131 
how  to  sue  and  be  sued,  138 

no  admissions  against  them  implied  from  Uie  pleadings,  145 
provisions  as  to  special  case,  178 

application  to  discharge  order  adding  as  party  on  abatement,  228 
appeal  to  House  of  I^rds,  time  allowed  for,  497 

MALICE, 

how  alleged  in  pleading,  147 

MANCHESTEE, 

District  Segistrj,  Whitsun  vacation  in,  266 

MANDAMUS.    SeeYonuB. 

for  interlocutory  orders  as  to.    See  Iktbblooutobt  Osdebs. 

when  granted,  16 

nature  of,  17 

is  a  civil  proceeding,  when,  268 

Master  has  no  juriraiction,  236 

MAEEIAGE.    See  Pabties,  Csaxqb  ov,  bt. 

MAEEIED  WOMAN.    See  Husband  and  Wipe. 
how  to  sue  and  be  sued,  128 
plaintiff  unaware  of  coverture,  146 
provisions  as  to  special  case,  178 

application  by,  to  discharge  order  making  her  party  on,  abate- 
ment, 228 
security  for  costs  by,  243 
acknowledgments  by,  not  before  Master,  237 

register  of  in  Central  Office,  262 
searches  for  in  Central  Office,  263 
joinder  of  causes  of  action  against  husband,  137 
appeal  to  House  of  Lords,  time  allowed  for,  497 

MASTEE, 

meaning  of,  269 

jurisdiction  of,  at  Chambers,  236,  237 

reference  by  Master  to  Judge,  237 

to  include  what  offices,  260 

to  have  power  to  administer  oaths,  ex-officio,  263 

to  be  registrar  for  purpose  of  Bill  of  Sale  Act,  264 

may  prescribe  additional  forms  in  Central  Office,  264 

to  control  business  of  Central  Office,  in  rotation,  262 

rotation  for  taxation  of  costs,  262 

appeal  from,  to  judge,  time  for,  237 

no  stay  unless  ordered,  238 
appeal  from,  no  Judge  at  Chambers,  extension  of  time,  how,  246 
form  of  order  of  reference  to,  430 
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MASTER  OF  THE  BOLLS, 
retains  former  authority,  6 
salary  of,  5 
pension  of,  6 
ex-offido  Judge  of  Court  of  Appeal,  64 

MATTER, 

meaning  of,  48 

MEMORANDUM, 

form,  of  service  of  notice  of  judgment,  390 
of  satisfaction  of  bill  of  sale,  264 
of  appearance,  117,  284 

MERGER, 

same  in  law  and  equity,  14 

MESNE.  PROFITS, 
claim  for,  121 

MIDDLESEX.    Se&  Lohdoit  and  Midplesex. 

MISDIRECTION, 

no  new  trial  unless  substantial,  202 
new  trial  on  one  point  only,  202 

MISJOINDER  OF  PARTIES.    Bee  Pabties. 

MONEY, 

in  Court,  Lord  Chancellor  may  make  regulations  as  to,  68 

claims,  forms  of  indorsement,  286-289 

agreement  as  to  payment  of,  and  costs  in  special  case,  178 

MONTH, 

computation  of  time  by  calendar,  244 

MORTGAGE, 

redemption  and  foreclosure  o^  assigned  to  Chancery  Division,  25 

MORTGAGEE, 

saving  as  to  costs  out  of  particular  estate,  240 

indorsement  for  account,  286 

can  have  a  receiver  appointed,  when,  19 

MORTGAGOR, 

action  by,  for  possession  of  land,  15 

may  sue  in  his  own  name  for  injury  to  his  property,  17 

indorsement  for  account,  286 

MOTION.    See  also  Notice  op  Motioit. 
applications  to  Court  to  be  by,  234 
adjournment  of,  235 
abandoned,  costs  of,  242 
application  to  Judge  of  Appeal  to  be  by,  268 
to  show  cause,  in  what  cases,  234 
ex  parte,  absolute  in  the  first  instance,  saving  of,  234 
ex  parte,  upon  terms  as  to  costs,  234 

MOTION  FOR  JUDGMENT.    See  Forms. 

Judge  at  trial  may  leave  either  party  to  make,  192 

judgment  may  be  obtained  by,  203 

in  short  causes,  how  set  down,  203 

how  set  down,  when  leave  reserved,  203 

when  no  judgment  has  been  directed  to  be  entered,  204 

application  to  set  aside  judgment  as  wrongly  entered,  204 

wnere  issues  have  been  ordered  to  be  detennined,  205 

N  n2 
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MOTION  FOB  JUDGMENT— coii<t»»«i. 
limitation  of  time  for,  206 
powers  of  Court  on,  206 
Court  majr  direct  further  inquiries,  206 
on  admissions  in  pleadings,  206 
not  necessary  in  actions  remitted  to  County  Court,  203 

MULTIPLICITY, 

of  legal  proceedings  to  be  avoided,  14 

MUNICIPAL  ELECTIONS.    &ee  ELBCTioHa. 

NECE8SAEIES  FOB  SHIP, 
form  of  pleadings,  353 

NEGLIGENCE, 

form  of  pleadings,  355 

NEW  ASSIGNMENT, 

plea  in,  abolished,  143 

NEW  TRIAL, 

motion  for,  200,  201 

service  of  order  nisi,  time  for,  202 

on  substantial  grounds  only,  202 

may  be  ordered  on  one  question  only,  202 

order  nisi  is  a  stay  of  proceedings,  202 

when  granted  by  Court  of  Appeal,  stay,  how  obtained,  203 

by  one  of  two  defendants,  202 

power  of  Court  of  Appeal  to  order,  252 

costs  of,  242 

in  Chancery  actions  sent  for  trial,  201,  202 

in  cases  remitted  to  County  Court,  248 

in  divorce  cases,  202 

NE  EXEAT  REGNO, 

interlocutory  appeals,  to  be  set  down  in  separate  list,  256 
copy  affidavits  to  be  furnished  on  request,  447 

NEXT  FRIEND, 

married  women  and  infants  may  sue  by,  128 
of  lunatic,  acts  at  his  own  risk,  138 
costs  against,  243 

NON-COMPLIANCE  WITH  RULES  OF  COURT, 

does  not  render  proceedings  void,  .258 

NONSUIT, 

effect  of  judgment  of,  208 

NOT  GUILTY  BY  STATUTE, 

Elea  of,  144 
st  of  statutes,  144 

NOTICE.    Bee  Fobms,  title  Notices. 

to  be  in  writing  imless  otherwise  ordered,  244 

in  lieu  of  statement  of  claim,  161 

to  admit  documents,  176 

to  admit  documents,  form  of  176,  303 

to  cross-examine  on  affidavit,  199 

enforcing  attendance  for  cross-examination,  200 

to  third  party,  where  defendant  claims  remedy  over,  134 

to  third  party,  may  be  directed  by  judge,  135 

of  appearance,  to  be  given  to  plaintiff  or  his  solicitor,  116 

of  appearance,  by  landlord,  119 

of  deience,  limited  to  part  of  land,  119 
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NOTICE— C(m«»«e<f. 

of  payment  into  Court,  167 

of  acceptance,  167 

as  to  char^g  stock,  222 

as  to  charging  stock,  withdrawal  or  discharge  of,  223 

as  to  charging  stock,  renewal  of,  223 

removal  by,  of  Admiralty  action  in  rem.  from  district  registry,  183 

Op  Trial, 

form  of,  188 

long  or  short,  188 

to  state  whether  of  action  or  issues,  188 

to  be  given  before  entry  of  action,  188 

countermand  of  notice,  189 

omission  to  enter  in  London  and  Middlesex,  189 

by  plaintiflF,  185 

by  defendant,  186 

motion  to  dismiss,  where  plaintiff  neglects  to  give  notice,  187 

Op  Appeal, 

fourteen  days,  251 

informal,  251 

on  whom  to  be  served,  250 

of  cross-appeal,  by  respondent,  time  for,  252 

NOTICE  IN  LIEU  OF  SERVICE.    See  Foems. 
of  writ,  98 

of  concurrent  writ,  106 
out  of  jurisdiction,  115 
to  persons  added  as  defendants,  132 

NOTICE  OF  MOTION.    See  Forms,  title  Notices. 
service  of,  two  clear  days,  235 
failure  to  ^ve  to  a  proper  party,  235 
service  of,  in  default  or  appearance,  236 
with  writ  by  leave,  236 
necessary  in  what  cases,  234 
costs  of  appearance,  where  bad  on  the  face,  235 
for  judgment  on  default  of  appearance,  how  delivered,  4.42 
of  appeal,  to  be  served  on  parties  affected,  250 
for  attachment,  when  necessary,  214 
how  served,  214 

NOTICE  OF  TRIAL.    See  Notice. 

OATH, 

includes  affirmation  and  declaration,  48 

Masters  to  have  power  to  administer,  ex  officio,  263 

district  registrars  have  power  to  administer,  40 

first  and  second  class  clerks  in  Filing  and  Record  Department  have 

power  to  administer,  263 
of  Judge,  when  appointed,  55 

OFFICE  COPIES, 

of  affiavits  dispensed  with  when  voluminous,  254 
of  affidavits  may  be  used  in  all  cases,  198 
r^^ations  as  to,  446,  447 

OFFICE  HOURS, 

register  of  judgments  not  after  two  p.m.,  263 

district  registries,  265 

central  office,  266 

Saturdays,  offices  close  at  two  p.m.,  265 

OFFICER  OF  SUPREME  COURT, 
meaning  of,  269 
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OFFICEBS, 

to  be  attached  to  same  DiTirion,  259 

to  follow  appeals,  259 

Part  y^  Act  of  1873,  relating  to,  is  omitted 

OFFICES.    See  Cihtbal  Ovpice. 

expiraticMi  of  time,  when  doeed,  245 
clofte  da^s  for,  265 
of  district  registry,  when  open,  265 
closed  on  Saturday  at  two  p.m.,  265 
hours  whtfi  open,  266 

OFFICIAL  LIQUIBATOE, 

mterlocutory  appeal,  to  be  set  down  in  separate  list,  256 
money  in  the  lumds  of,  unattachable,  216 

OFFICIAL  B£F£KE£.    See  Bsversb. 

OEDEK, 

to  include  rule,  48 

interlocutory  appeal,  to  be  set  down  in  separate  list,  256 

written  consent  to,  to  be  filed,  239 

Order  XIV.,  forms  uuder,  413,  414 

ORDEE  OF  COURT, 

may  be  enforced  as  judgment,  213 

by  or  against  third  parties,  213 

Don-compliance  with,  may  be  enforced  by  sequestration,  225 

for  sale  of  perishable  goods,  232 

consent  to,  in  Chambers  to  be  filed,  239 

OHDEES, 

amendment  of  clerical  mistakes  in,  208 

for  a  list  of  forms  of,  see  Forms,  title  Osdbbs. 

business  of  Summons  and  Order  Department,  Central  Office,  261 

ORDEES  IN  COUNCIL, 

to  be  laid  before  Parliament,  68 

power  to  'confer  County  Court  jurisdiction  on  inferior  Courts,  44 

power  to  regulate  circuits,  66 

power  to  regulate  vacations,  20 

power  to  alter  constitution  of  diyisions,  23 

PAPER, 

where  proceedings  printed,  244 

PARLIAMENTARY  ELECTIONS.    See  Elbctioits. 

PARTICULARS.    See  Fobmb,  tUle  Obdbbs. 
of  special  indorsement,  100 
of  amount  credited  to  defendant,  100 
of  dates  and  amounts  of  consignments,  100 
where  answer  to  interrogatories  insufficient,  171 
service   of,  on  defaidt  of  appearance,  when    writ  not  specially  in- 
dorsed, 120 

PARTIES.    See  Consent  op  Pabties. 

added  by  amendment,  how  served,  98 

out  of  jurisdiction,  how  served,  98 

amendment  as  to,  may  be  made  at  any  time,  132 

failure  to  give  notice  of  motion  to  proper,  235 

who  may  be  joined  as  plaintiffs,  125 

substitution  of  proper  plaintiff,  126 

who  may  be  joined  as  defendants,  126 

joint  and  several  liability,  127 

joinder  of,  in  doubtful  cases,  127 
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PARTIES— «me»ii«e(i. 

misjoinder,  how^  to  be  remedied,  132 

action  not  to  be  defeated  by,  131 
beneficiaries,  how  and  when  joined,  127 
husband  and  wife,  128 

infants  and  married  women  may  sue  bj  next  friend,  128 
one  may  represent  several  in  same  interest,  129 
appointment    of  person  to   represent   heir-at<law,    next-of-kin,    or 

class,  129 
representotive  capacity  to  be  indorsed  on  writ,  99 
in  administration  actions  (15  &  16  Vict,  c.86,  s.  42),  130,  131 
in  probate  actions,  131 

Chakob  op,  on  Death,  Masbiaob,  &c., 
regulations  as  to  adding  parties,  227 
service  of  order  to  add  parties,  228 
application  to  vary  or  discbarge  order  by  person  added,  228 

Sower  to  add  parties  by  Court  or  Judge,  227 
evolution  of  interest,  pendente  lite,  continuance  of  action,  227 
no  abatement  by  marriage,  death,  or  bankruptcy,  when,  226 
where  petitioner  dies  pending  inquiries,  226 
plaintiff  deceased,  action  how  dismissed,  226 

Pabtnbbs, 

service  of  writ  on,  109 

on  person  trading  as  a  firm,  110 
disclosure  of  residences  of  meml^rs  of  firm,  107 
disclosure  of  names,  129 

person  trading  as  firm  may  be  sued  in  such  name,  130 
to  appear  inwieir  own  name,  117 
person  sued  as  a  firm  to  appear  in  his  own  name,  117 
execution  against,  209 

Thibp, 

service  on,  out  of  jurisdiction  when  allowed,  113 

to  have  copy  of  statement  of  claim,  134 

time  for  appearance,  135 

how  brought  in  when  defendant  claims  remedy  over,  134 

issues  by,  where  whole  matter  to  be  determined,  134 

notice  to,  where  defendant  claims  remedy  over,  134 

Judge  may  direct  notice  to  be  given  to,  135 

proceedings  on  appearance  of,  135 

counterclami  against,  153 

appearance  by,  brought  in  on  counter-claim,  153 

efi^t  of  default  by,  135 

default  of  pleading  by,  application  for  judgment,  165 

execution  by  or  against,  213 

costs  as  to,  242, 243 

PARTITION, 

assigned  to  Chancery  Division,  25 
form  of  prsecipe  for  commission  of,  385 

PARTNERS.    8ee  Pabtibs. 

PARTNERSBCXP 

dissolution,  or  taking  accounts  of,  assigned  to  Chancery  Division,  24 
indorsement  for  account,  286 

PARTY, 

meaning  of,  48 

PAUPERIS,  IN  FORMA 

existing  rules  to  be  applicable  to,  470 

PAYMASTER  GENERAL, 

power  to  make  rules  with  respect  to,  68 

transfer  to  and  from,  of  Government  securities,  71 
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PAYMENT  INTO  COURT, 

within  four  days,  defendant  maj  tax  ooets,  100 

time  for,  166 

plea  of,  when  struck  out  as  embarrassing,  167 

notice  of,  must  be  gfiven,  167 

form  of  notice,  300 

notice  of  acceptance,  how  to  be  given,  167 

fi)rm  of  notice  of  acceptance,  300 

must  be  pleaded,  166 

time  for,  when  service  out  of  jurisdiction,  100 

to  obtain  leave  to  defend  on  a  writ  specially  indorsed,  123 

does  not  entitle  to  defend  as  of  right  on  specially  indorsed  writ,  123 

return  of  money  on  obtaining  judgment,  123 

how  paid  out,  167 

judgment  for,  enforced  by  sequestration,  208 

as  security  for  lien,  233 

right  to  costs  on  acceptance  of,  241 

form  of  judgment  for  costs  after  acceptance,  377 

plea  of  payment  and  justification  in  libel,  143, 166 

PENSION, 

meaning  of,  49 

PERISHABLE  GOODS, 

may  be  directed  to  be  sold,  232 

PERSON, 

meaning  of,  268 

PETITION, 

evidence  by  affidavit  on,  197 

included  inpleading, 48 

appeals  to  House  of  Lords,  by  way  of,  76,  493 

service  on  defendant  who  has  not  appeared,  236 

PETITIONER, 

meaning  of,  48 

PETTY  SESSIONS, 

appeals  from,  to  Divisional  Court,  30 

PLAINTIFF, 

definition  of,  48 

indorsement  of  address  of,  101 

choice  of  division  by,  60,  103 

action  commenced  without  authority  of,  104 

application  to  substitute  proper  parties,  126 

who  may  be  joined  as,  125 

proper  substitution  may  be  made  at  any  time,  132 

choice  of  mode  of  trial  by,  186 

option  exercised  by  setting  down  in  Chancery  Division,  186,  188 

default  of  appearance  of,  at  trial,  191 

insolvent,  security  for  costs  by,  243 

a  foreigner,  security  for  costs  by,  243 

indorsement  of  address  of,  in  district  registry,  102 

PLEADING, 

meaning  of,  48 

PLEADINGS.    See  Demusbeb,  Fobms,  title  Pleadings. 
to  be  brief,  139 
not  to  contain  evidence,  141 
signature  of  counsel  not  compulsory,  141 
receipt  and  filing  in  central  office,  260 
when  to  be  printed,  141 
how  to  be  delivered,  142 
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PLEADINGS— <?(m^t»«erf. 
how  marked,  142 

deliyery  of,  time  for,  extended  by  coosent,  246 
extension  of  time  for  delivery,  where  action  has  determined,  246 
allegations  not  denied,  deemed  to  be  admitted,  144 
denial  must  be  specific,  146 
improper  failure  to  admit,  costs  of,  153 
admission  of  truth  of  statements,  176 
motion  for  judgment  on  admissions  in,  206 
matters  arising  pending  the  action,  149 
inconsistent,  not  allow^,  145 
must  contain  all  material  fact^,  145 
representative  capacity,  how  to  be  traversed,  143 
illegality  or  insufficiency  in  law,  147 
effect  of  document  may  be  stated,  147 
allegation  of  malice,  fraud,  knowledge,  or  notice,  147 
contract  implied  from  letters,  147 
presumptions  of  law,  148 
after  reply,  b  v  leave,  166 
reply  by  third  party  to  counter-Kilaim,  154 
close  of  pleadings,  156, 158 
County  Court  Judge  to  have  regard  to,  506 

Admiealtt  AcTioir, 
Preliminary  Act,  148 

DiSTBICT  KeGISTBT, 

pleadings  to  be  filed,  148 

Amendment  of, 

general  powers  as  to,  157 

powers  of  Court  of  Appeal  as  to,  251 

may  be  disallowed,  when,  158 

leave  to  plead  to,  by  opposite  party,  158 

application  for  leave  to  amend  at  any  time,  159 

failure  to  amend  after  order,  159 

how  to  be  made,  159 

delivery  of,  time  for,  159  , 

Default  of, 

setting  down  on  motion  for  judgment  in,  164,  165 

action  may  be  dismissed  for  want  of  prosecution,  where  claim  not 

delivered,  162 
liquidated  demand,  final  judgment,  where  defence  not  delivered,  163 
defence  not  delivered  in  time,  163 
judgment  for  recovery  of  land,  164 
setting  aside  judgment  obtained  in,  165 
by  non-delivery  of  reply  pleadings  deemed  closed,  165 
by  third  party,  165 

in  District  Registry,  setting  down  for  judgment,  165 
in  Probate  actions,  164 

Steikino  Out, 

when  embarrassing,  157 

when  matters  of  law  pleaded,  160 

counter-claim,  when,  154 

PORTIONS, 

raising,  assigned  to  Chancery  Division,  25 

POSSESSION,  WEIT  OF, 

for  recovery  of  land,  225 

i^davit  in  support  of,  to  be  filed,  225 

form  of,  397 

form  of  praecipe  for,  382 

POSSESSION  OF  SHIP,_ 

furm  of  pleadings,  356 
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POUNDAGE, 

sheriff  maj  lery  for,  211 

PEACnCE, 

interlocutory  appeals  in  matters  of,  to  be  set  down  in  separate  list,  256 
procedure  in  criminal  matters  unaltered,  64 

PRECIPE, 

to  be  filed  on  issue  of  writ  of  execution,  210 
forms  of,  380-390 

PRELIMINARY  ACT, 

in  Admiralty  actions  of  collision,  148 

PRESERVATION  OF  PROPERTY, 
power  to  order,  232 
Master  has  no  power,  237 

PRINCIPAL  AND  AGENT, 
form  of  pleadings,  323 

PRINTING, 

directions  as  to,  244 

answer  to  interrogatories,  when,  170 

depositions,  when,  446 

pleadings,  when,  147 

amendments  in  pleadings,  when,  169 

special  case,  to  be  printed  by  plaintiff,  178 

copy  affidavits,  for  Court  of  Appeal,  264 

general  regulations  as  to,  and  expense  of  printing,  44&-44S 

case  on  appeal  to  House  of  Lords,  496,  495 

PRIVY  COUNCIL, 

provisions  as  to,  79 
rules  of,  how  annulled,  80 

PROBATE  ACTION, 

includes  what,  268 
indorsement  of  writ  in,  99 
not  in  district  registry,  102 
verification  of  indorsement  on  writ,  104 
service  of  writ  out  of  jurisdiction,  114 

appearance  in,  notice  to  be  given  by  Central  Office  to  P^bate  Re- 
gistry, 116 
intervention  of  party  interested,  118 
parties  in,  rules  as  to,  to  continue  in  force,  131 
denial  of  defendant's  interest,  143 
statement  of  claim  in,  time  for,  161 

where  defendant  desires  to  have  will  proved  in  solemn  form,  164 
default  of  pleading,  164 
forms  of  indorsements,  293 

PROBATE  COURT, 

consolidated  with  Supreme  Court,  2 
jurisdiction  vested  in  High  Court,  7 
rules  of,  in  force,  64 

PROBATE  DIVISION, 

Judge  of,  duties  ot^  68 

business  assigned  to,  26 

before  single  Judf  e,  29 

Divisional  Court  for,  30 

action  may  be  commenced  in,  when,  61 

saving  of  existing  rules,  64 

on  transfer  of  action  to.  Judge  to  be  specified,  231 

appeal  in,  260 
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PEOCEEDINGS, 

irregularity  in,  how  dealt  with,  269 
excepted  &om  the  rules,  267 
what  proceedings  included  in  term  cause,  48 
equitable,  transfer  to  County  Court,  606 

PItOCEDUEE.    Bee  ExiSTiifG  Pbocbdubb. 

interlocutory  appeal  in  matters  of,  to  be  put  in  separate  list,  266 
under  Act  of  1873,  preservation  of  existing,  11 
criminal,  preservation  of  existing,  by  Act  of  1876,  64 
existing,  where  no  rule  apphci3)l€s  remains  unaltered  {jtnde  Note  at 
commencement  of  Bales),  91 

PRODUCTION.     See  Discovbbt. 

general  form  of  order  for,  418 

underwriters,  419 
before  arbitrator,  423 
PBOHTBITION, 

interlocutory  appeal,  to  be  set  down  in  separate  list,  266 

no  action  to  be  restntined  by,  12 

civil  proceeding,  when,  268 

form  of  praBcipe  for  writ,  384 

form  of  writ,  407 

not  within  jurisdiction  of  Master,  236 

PROLIXITY, 

in  pleadings,  costs  to  be  borne  by  the  party,  139 
undue,  is  a  ground  for  having  pleadings  struck  out,  139 
will  be  inquured  into  on  taxation,  464 

PBOMISSOBY  NOTE, 

form  of  pleadings,  369 

PBOPEE  OFFICEB, 
meaning  of,  269 

PROTEST, 

appearance  under,  116 

QUABE  IMPEDIT, 

assigned  to  Common  Pleas  Division,  26 

QUABTEB  SESSIONS, 

appeals  from,  to  Divisional  Court,  30 
decision  of  Divisional  Court  final,  when,  31, 86 

QUEEN'S  BENCH,  COUBT  OF, 

consolidated  with  Supreme  Court,  1 
jurisdiction  transferred  to  High  Court,  6 

QUEEN'S  BENCH  DIVISION, 
business  assigned  to,  26, 31 

Divisional  Court  for  proceedings  on  Crown  side,  247 
special  case  on  civil  proceedings  on  Crown  side,  268 
amendment  of  error  in  civil  proceedings  on  Crown  side,  268 
non-compliance  does  not  avoid  civil  proceedings  on  Crown  side,  268 
proceedings  on  Crown  side  of,  how  far  excepted  from  rules,  269 

QUO  WABBANTO, 

civil  proceeding,  when,  268 


BAILWAY  C0MMISSI0NEB8, 

case  stated  by,  for  Divisional  Court,  247 
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RAILWAY  COMPAl^IES  ACT.  1867, 

scheme  and  condition  of  enrolment  under,  270 

KATE, 

mandamus  to  levy,  17 

KECEIVEB, 

tor  interlocutoiT  orders  as  to.    ^ee  Ihteblocutoet  Orders. 

when  appointecC  16, 18 

indorsement  of  claim  for,  on  writ,  19, 99 

when  maj  be  obtained  by  mortgagree,  19 

claim  for  in  action  for  recovery  of  land,  137 

granted  by  Court  of  Appeal,  though  not  asked  fur  in  lower  Court,  232 

trustees  on  eve  of  banknmtcy,  receiver  appointed  ex  parte,  233 

interlocutory  appeals,  to  be  set  down  in  separate  list,  256 

appointment  of,  not  within  jurisdiction  of  master,  236 

district  registrar,  179 
sequestration  against,  for  disobedience,  19 
appointment  in  discretion  of  Court,  19 

EECOED, 

restriction  on  removal  from  central  office,  264 

may  be  withdrawn  by  leave,  155 

may  be  withdrawn  by  consent,  155 

transmission  of,  where  case  transferred  to  High  Court,  45 

RECOVEEY  OF  LAND, 

vacant  possession,  service  of  writ,  III 

appearance  by  person  in  possession,  118 

notice  of  appearance  to  be  given  by  landlord,  119 

judgment  in  def&ult  of  appearance,  121 

what  causes  of  action  may  be  joined  with,  136 

nature  of  pleadings  in,  141 

plea  of  possession,  143 

judgment  in  default  of  pleading,  164 

judgment  of  possession,  209 

statutes  of  limitation,  how  raised,  145 

writ  of  possession,  225 

under  an  award,  39 

form  of  pleading,  352,  361,  363 

RECTIFICATION  OF  DOCUMENTS.    See  Documents. 

REDEMPTION, 

of  mortgage,  assigned  to  Chancery  Division,  25 

enlarging  time  for  payment  into  Court,  interlocutory  appeal,  to  be  set 

down  in  separate  list,  256 
form  of  indorsement,  286 

REFERHiE, 

cause  may  be  sent  for  inquiry  or  report  to,  34 

order  in  coimcil  as  to  fees  to  be  taken  by,  491 

power  to  direct  trial  before,  35 

powers  of  Court  with  respect  to  proceedings  of,  35 

report  of,  how  enforceable,  34 

form  of  judgment  after  trial  of  question  of  account  by,  373 

report  of,  equivalent  to  verdict  of  a  jury,  35, 196 

form  of  judgment  after  trial  by,  373 

Official, 

powers  of,  195 

trial  before,  194 

order  referring  may  specify  particular,  194 

business,  distributed  by  rotation,  194 

power  as  to  production  of  documents,  173 

tribimal  of,  not  public  Court,  195 
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EEFEREE— con««n«erf. 

no  power  to  attach,  195 

no  power  to  enter  judgment,  206 

judge  to  whom  cause  transferred  ma  j  direct  proceedings  before,  229 

motion  on  notice  to  send  report  back  to,  234 

notes  of,  on  appeal,  34 

sittings  of,  267 

Spbcial, 

powers  and  appointment  of,  35 
remuneration  of,  34 

EEFEEENCE.    See  Abbitbatiow. 
costs  of,  140 
general  form,  421 

form  of  order  for,  under  sect.  56  of  Act,  1873, 428 
form  of  order  for,  under  sect.  57  of  Act,  1873, 429 
form  of  order  of,  to  Master,  430 

KEGISTRAE, 

duty  of,  to  certify  search  for  bills  of  sale,  263 

duty  of,  to  certi^  search  for  acknowledgments  of  married  women,  263 

duty  of,  to  certify  search  for  judgments,  263 

of  Probate  Division  to  have  juri^iction  of  Master,  236 

BEGISTKATION, 

of  judgments  and  bills  of  sale,  department  in  central  office,  262 
of  acknowledgments  of  married  women,  262 

REJOINDER, 

none  without  leave,  156 

RENEWAL, 

of  writ.    See  Wbit  op  Summons. 

form  of  order  for  renewal  of  writ,  420 

form  of  notice  of  renewal  of  writ  of  execution,  309 

of  notice  stopping  transfer  of  stock,  223 

RENEWED  SUMMONS, 

form  of  praecipe  for,  386 

REPEAL, 

Acts  specified  in  2nd  Schedule  to  Act  of  1875,  443,  444 
Acts  LDconsistent  with  principal  or  amending  Act,  73 
by  App.  Jur.  Act,  1876,  86 

REPLEVIN  BOND, 

default  of  appearance  on,  121 

REPLY, 

by  third  party  to  counter-claim,  154 

delivery  of,  166 

non-delivery  of,  deemed  close  of  pleadings,  165 

pleadings  subsequent  to  be  delivered  in  four  days,  156 

REPRESENTATIVE  CAPACITY, 
how  to  be  traversed,  143 
to  be  indorsed  on  the  writ,  99 
joinder  of  causes  of  action,  137 

RESPONDENT, 

cross  appeal  by,  252 

need  not  appear  to  appeal  not  properly  entered,  253 

REVENUE  SIDE  OF  EXCHEQUER  DIVISION, 
application  of  the  rules  of  Court  to,  267,  268 
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EEVISING  BAEEISTER, 
regulations  as  to,  67 
appeals  from,  to  Divisional  Court,  247 

EEVTVOE, 

writ  io^  how  replaced,  227 

EULE  NISI, 

when  granted,  234 

SULES  OF  COUET, 

power  to  make  and  alter,  62,  84 

modification  of  provisions,  68 

to  he  laid  hefore  Parliament,  68 

non-compliance  with,  does  not  render  action  void,  268 

the  exceptions  from,  267 

to  incluoe  forms,  48 

meaning  of  term  ''  these  rules,*'  269 

EULES  OF  SUPEEME  COUET  (COSTS),  445 

SALE, 

of  real  estate,  assigned  to  Chancery  Division,  25 

hy  order  of  Court,  conduct  of,  b j  trustees,  234 

of  goods  of  perishable  nature  by  order  of  Court,  232 

SALVAGE, 

in  action  for,  affidavit  of  amount,  105 
form  of  pleadings,  364 

SAMPLES, 

power  to  order  to  be  taken,  232 

SATUEDAY, 

offices  closed  on,  at  two  p.m.,  265 

SATISFACTION, 

memorandum  of,  on  bill  of  sale,  264 

form  of  summons  for  entry  o^  on  bill  of  sale,  443 

SEAECH, 

form  of  praecipe  for,  390 
how  obtained,  263 

SECUEITY  FOE  COSTS.    See  Coaii. 

SEQUESTEATION.    See  Fobms,  tUU  PasciPB,  and  Wbit. 
writ  of,  to  enforce  judgment  for  payment  into  Court,  208 
how  obtained,  225 
effect  of,  225 

for  non-compliance  with  an  order  issues  without  leave,  225 
for  costs  and  alimony,  225 
for  payment  of  costs  by  leave  of  Court,  225 
form  of  prflBcipe  for  writ  of,  382 
form  of  writ,  399 

SEEVICE.    See  also  Notice  iir  Lieu  op  Sbbyicb.    See  Fobms. 
agreement  to  accept,  108 
personal,  how  made,  108 
of  order  to  add  parties  on  abatement,  228 
of  notice  of  judgment  on  infant  or  person  of  unsound  mind,  131 
of  pleadings,  &c.,  time  for,  246 

Op  Noticb  op  Motion, 
two  clear  davs,  235 
on  default  of  appearance,  236 
with  writ  by  leave,  236 


Index,  559 

SEEVIOE— c(m«nwe<i. 
Substituted, 

how  made,  108 

when  made,  108, 109 

provisions  as  to,  does  not  apply  to  attachment,  214 

WbIT  out  op  JURISDICTlOir,  • 

writ  issued  by  leave,  97 
affidavit  in  support,  97 
on  foreigner,  98 
on  parties  added,  98 
when  allowed,  113 

Judge  has  discretion  to  allow,  114  • 

■  time  for  appearance,  form  of  order,  116 
notice  in  heu  of,  115 
in  Probate  actions,  114 
affidavit  in  support  of,  115 

SET  OFF, 

by  gamisUee,  218 

against  costs,  priority  to  solicitor's  lien,  464 

SHEEIFF, 

High  Sheriff,  appointment  of,  47 

interpleader  by,  92 

poundage  and  expenses,  211 

motion  for  payment  of  levy  under  ^.^a.,  235 

distringas  against  ex-sheriff,  form  of,  383 

SHORT  CAUSES, 

how  set  down  on  motion  for  judgm^it,  203 

SHORTHAND  NOTES, 

whether  allowed  to  be  used  on  appeal,  254 
costs  of,  when  allowed,  466 

SITTINGS, 

time  and  place  of,  19 

in  vacation,  20 

in  London  and  Middlesex,  continuous,  21 

number  and  dates  of.  Supreme  Court,  264 

of  official  referees,  267 

of  vacation  Judges,  266 

of  Judges  or  Commissioners  of  Assize,  19 

SOLICITORS, 

to  be  officers  of  the  Supreme  Court,  44, 62 

may  practice  as  proctors,  44 

indorsement  of  address  of  agent,  101 

commencing  action  without  authority,  104 

disclosure  of  authority  to  issue  writ,  106, 107 

a/^ement  to  accept  service,  108 

failure  to  appear  in  pursuance  of  imdertaking,  118 

liable  to  attachment,  on  failure  to  give  notice  of  order  for  discovery,  175 

default  of  appearance  at  trial,  by  oversight  of,  191 

service  of  notice  of  attachment  on,  214 

priority  of  charges,  to  garnishee  order,  when,  217 

motion  to  strike  off  the  Rolls  on  notice  of  motion,  when,  234 

priority  of  set  off  to  solicitor's  lien  for  costs,  464 

form  of  order  to  tax  solicitor's  biU  of  costs,  433 

costs,  form  of  charging  order  for,  424 

SPECIAL  CASE, 

may  be  stated  by  consent,  177 

the  order  of  the  Judge,  177 
printing  of,  177 
form  of  precipe  for  entry,  389 
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SPECIAL  CASE— eo»«n«€<i. 

form  of  entry  for  argument,  178,  304 

agreement  as  to  payment  of  money  and  costs,  178 

not  to  be  stated  under  13  &  14  Yict.  c.  35,  178 

by  consent  may  be  heard  by  Divisional  Court,  247 

provisions  as  to  persons  under  disability,  178 

stated  by  arbitrator,  appeal  on,  250 

in  ciyil  proceedings  on  Crown  side  of  Q.  B.  D.,  268 

copies  to  be  ^ven  to  Judge,  178 

stated  by  Bailway  Commissioners  for  Divisional  Court,  247 

may  be  stated  by  arbitrator,  37 

may  be  stated  by  referee,  195 

in  mterpleader  proceedings,  96 

SPECIAL  INDORSEMENT.    See  Weit  of  Summokb. 

SPECIAL  KEFEREE.    See  EepeeIeb. 

SPECIFIC  PERFORMANCE, 

assigned  to  Chancery  Division,  26 
indorsement  of  writ  for,  286 

STAMP, 

on  original  affidavits,  198 

document  not  to  be  admitted  without  proper,  69 

provision  as  to  unstamped  document  inadvertently  admitted,  70 

using  cancelled,  70 

fees  to  be  taken  by,  478-490 

fees  to  be  taken  by  referees,  491, 492 

STATEMENT  OF  CLAIM, 

to  name  place  of  trial,  186 

to  be  specific,  142 

how  framed,  and  contents  of,  141 

delivery  of,  150. 

may  be  amended  at  any  time  with  leave,  157 

may  be  amended  once  without  leave,  158 

when  required  in  short  causes,  151 

for  account,  delivery  of,  in  short  cause,  126 

if  for  discovery  only,  to  be  so  stated,  142 

not  delivered,  action  may  be  dismissed  for  want  of  prosecution,  162 

notice  in  lieu  of,  151 

in  Probate  actions,  151 

in  Admiralty  actions,  151 

costs  of,  when  unnecessary,  150 

to  be  delivered  to  added  defendant,  133 

copy  to  be  delivered  to  third  party,  134 

STATEMENT  OF  DEFENCE.    See  also  Defence,  and  Payment  into 

COTJET. 

how  framed,  and  contents  of,  141  ,     ^  «     ,  •  n    •   j        j 

within  eight  days  of  obtaming  leave  to  defend,  on  specially  indorsed 

writ,  123  .         .^^  ^  ^  _ 

may  be  amended  at  any  tmie  with  leave,  157 
counter-claim  to  be  stated  specifically,  143 

deUvery  of,  time  for,  152         ,    ,  .     ,  .  .„ 
where  leave  given  to  deiend,  ioJ 
improper  failure  to  admit,  costs  of,  163 
counter-claim  against  third  party,  153         ,.   ,^„  ,^ 
liquidated  demand,  final  judgment  by  defaul^  l^h}^,.,  . ««  .  o. 
unhquidated  demand,  mterlocutory  judgment  by  default  163, 164 
order  for  inspection  of  property  refused  until  dehvery  ot,  232 
where  statement  of  claim  not  required,  152 
demurrer  and  defence  in  one  pleading,  161 
recovery  of  land,  plea  of  possession,  143 
plea  of  "  not  guilty  by  statute,"  144 
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STATEMENT  OF  DEFSNCS^-tfon^ANeii. 

allegations  not  denied  deemed  to  be  admitted,  144 

leg^itj  or  insufficiencj  of  contract  to  be  specially  traversed,  147 

matters  arising  pending  the  action,  149 

denials  must  not  be  eyasive,  146 

how  withdrawn,  156 

STATUTES, 

inconsistent  with  Act  of  1873  and  1876  repealed,  73 
incorporation  of  Interpleader  Acts  (1  &  2  Will.  IV.  o.  68  ;  23  &  24 
Vict.  c.  126,  ss.  12  to  18),  93,  96 
charging  stock  (1  &  2  Vict.  o.  110,  ss.  14, 16 ;  3  &4  Vict. 

c.  82,  8. 1),  220 
County  Court  Acta  (30  &  31  Vict.  c.  142,  ss.  %,  7, 8, 10), 

42,604 
parties  in  administration  actions  (15  &  16  Vict.  c.  86, 
8.  42),  130 
arbitration  (17  &  18  Vict.  c.  125,  ss.  3  to  17),  36 
County  Court  Act,  1876  (38  &  39  Vict.  c.  50,  s.  6),  248 

STATUTE  OF  FBAUDS.    See  Feauds,  Statute  of. 

STATUTES  OF  LIMITATION.    See  Limitatiok,  Statutes  op. 

STAY  OF  EXECUTION.    See  Executiow. 

STAY  OF  PEOCEEDINGS, 

when  injunction  formerly  granted,  13 

may  be  directed,  till  discoyery  mad^  172 

on  appeal  from  district  registry  not  unless  ordered,  182 

app^  from  Master  to  Judge,  no  stay  unless  ordered,  238 

order  nisi  for  now  trial,  acts  as,  202 

appeal  to  Court  of  Appeal,  none  unless  ordered,  257 

application  for,  on  appeal,  257 

on  payment  of  sum  mdorsed  on  writ,  100 

where  writ  not  issued  with  authority  of  solicitor,  106 

for  non-disclosure  of  names  of  partners,  107 

on  decision  of  preliminary  question  of  law,  177 

where  parties  haye  agreed  to  arbitrate,  37 

County  Court  has  no  jurisdiction  to  order  in  High  Court,  606 

in  action  of  tort,  when  may  be  ordered.  506 

STOCK.    See  Chabghtg  Osdebs. 

STOP  OEDEES  ON  SECUEITIES,  &c.,  IN  COUET, 

interlocutory  appeals,  set  down  for  hearing  in  separate  list,  256 

STEIKING  OUT  PLEADINGS.    See  Pleadiitcw. 

SUBPCENA.    See  Forms,  title  Writs, 
not  for  costs,  226 

not  for  remoyal  of  record  from  Central  Office,  264 
form  of  praBcipe  for,  386 

SUIT, 

to  include  action,  48 

SUMMONSES.    See  Chambers  and  Masteb;  Forms. 
list  of,  239 
hearing  of,  239 
preparation  and  issue,  239 
hours  of  return,  239 

SUNDAY, 

when  to  be  reckoned  in  time,  244 
time  expiring  on,  245 

O  O 


562  Index, 

SUPERIOB  C0UET8  OF  GBEAT  BEITAIN  AKD  lEELAND, 
meaning  of,  87 

BUPBSME  COUBT, 
eoDititution  of,  1 

SUPBBME  COXTBT  OF  JUDICATUBE  ACTS, 

36  &  87  Vict.  c.  66,  1873,  1 

37  &  38  Vict.  c.  88, 1874,  61 

38  A  89  Tict.  c.  77, 1876,  63 

39  &  40  Vict.  c.  69, 1876,  76 

40  &  41  Vict.  c.  9, 1877,  89 

41  &  42  Vict  c  36, 1878,  89 

42  &  43  Vict.  c.  78, 1879,  89 

8UBBEY, 

Miise  for,  66 

TAXATION  OF  COSTS.    Su  CoiTfl  and  Fobms. 

TBLEGBAM, 

injunction  by,  18 

TEBMS, 

abolition  o^  19 

preaerration  of,  for  setting  aside  an  award,  36 

THIBD  PAETIES.    See  Parties. 

TIME.    See  also  Time  Table,  pp.  507^13. 

computation  by  calendar  months,  244  ,  «.. 

Sunday,  Christmas-Day,  Good  Friday,  when  to  be  redconed,  244 

expiration  of,  on  day  when  office  closed,  246 

long  vacation  not  to  be  reckoned  unless  ordered,  246 

may  be  enlarged  or  abridged,  246 

for  service  of  pleadings,  &c.,  246 

sittings  and  vacations  how  computed,  26o 

Admibaltt  Actiow, 

may  be  enlarged  or  abridged,  246 

CouirTT  COUBT, 

ex^ion^S'  from  decision  of  County  Court  Judge,  246,  248 

ExTBirsioir,  .     .  ^  ^    o^- 

to  appeal,  extension  after  expuration,  not  ex  parte,  24o 

for  renewal  of  writ,  245 

to  set  aside  a  judgment,  245  ,  ^,      ,        o^e 

appeal  ftom  Master,  when  no  Judge  at  Chambers,  245 

Acre  action  determines  by  non-compliance,  246 

by  consent  of  parties,  when,  246 

for  appeal,  bankruptcy,  person  aggrieved,  263 

by  Court  of  Appeal,  246 

TOBT 

'action  of,  may  be  remitted  to  County  Court,  606 

TEANSFEE,  .   r  w  o 

business  pending  at  commencement  ot  Act,  » 
of  jurisd&tion  to  High  Court.  7 
of  lurisdiction  to  Court  of  Appeal,  8 
of  lurisdiction,  savingof  existmg  procedure,  6o 
from  one  Division  of  High  Court  to  another,  27 
of  cause  entered  in  wrong  Division,  60 
statutory  jmrisdiction  of  former  Courts  preserved,  60 
action  transferred  to  Chancery  Division,  when,  230 
by  order  of  the  Court,  when  ^ 
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TBANSFEB— eo»ef»«e(/. 

to  Admiralty  DiTision,  when,  230 

Judijre  may  order,  of  pendkig  actions  to  himself  when,  2<Ki 

for  trial  by  Judse  of  another  Diyision,  103 

to  Fry,  J.,  for  tnal  only,  103 

of  action,  by  Lord  Chancellar,  228 

of  action  in  Chancery  Diyinon  for  trial  only,  229 

TBBASUEY, 

meaning  of,  48 

TEE8PA8S, 

form  of  pleading,  368 

injunction  to  prevent,  16 

mortgagor  in  possession  may  sue  for,  in  his  own  name,  15 

TEIAL, 

plaintiff  to  select  place  of,  185 

any  order  as  to  place  of,  may  be  varied,  185 

discretion  as  to  ^ace  of,  by  Court,  193 

{dace  o^  in  Chancery  Division,  where  plaintiff  names   division  of 

assise,  185 
entry  for,  189, 190 
withdrawal  by  consent,  155 
default  of  appearance  at,  190, 191 

Jud^e  may  mrect  judgment  at,  or  reserve  further  consideration,  192 
entry  of  findings  of  fact  by  associate,  192 
power  to  direct  without  jury,  192 
power  to  direct  issue  to  be  tried,  193 
issues  of  fact  generally  to  be  tried  by  single  Judge,  188 
power  of  Judffe  to  adjourn,  191 
proceedings  uter,  where  Judge  incapacitated,  249 
entry  for,  in  district  registries,  189 
form  of  order  for,  in  County  Court,  436 

ASSESBOBB, 

with  assessors,  193 

Modes  op, 

various  modes  of,  185 

notice  of,  by  plaintiff  re-election  of  mode  by,  185 

notice  of,  by  defendant  selection  of  mode  by,  186 

change  of  specified  mode,  187 

by  different  modes,  of  different  questions  of  fact  in,  187 

NOTICB  OP, 

form  of,  188 

long  or  short,  188 

to  be  jgiven  before  entry  of  trial,  188 

omission  to  enter  in  London  or  Middlesex,  189 

party  entering  to  leave  two  copies  of  pleadings,  190 

Kbpbbbe, 

by  referees,  194, 195 

before  referee,  power  to  direct,  35 

TEUSTS, 

execution  of,  assigned  to  Chancery  Division,  25 
statutes  of  limitation  inapplicable  to  express,  14 

TEtJSTEB, 

to  represent  beneficiaries,  127 
indorsement  of  representative  capacity,  99 
lunatic^  138 
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TRVSTEE^eontinued. 

APMIVIBTEATIOir, 

new  timUe,  in  adminttration  suit,  reriror  against,  227 
to  haye  conduct  of  sale  in,  234 

Ik  Bahkbuptct, 

■umyalof  action  to,  when,  226 

joinder  of  claim  in  other  capacity,  137 

notice  of  action  to  he  serrea  upon,  226 

one  trustee  willing  to  continue  action,  226 

power  of  Judge  to  add,  277 

saving  as  to  costs  out  of  particular  estate,  240 

TEUSTEE  BELIEF  ACT,  ^ 

appeal  from  order  under,  253 

UNCLAIMED  DIVIDENDS, 
regulations  as  to,  72 

UNDERTAKING  TO  APPEAR, 

attachment  of  solicitor  for  failure,  118 

UNDERWRITERS, 

form  of  order  for  production  of  documents,  419 

UNLIQUIDATED  DEMAND, 

judgment  on  default  of  appearance,  how  ohtamed,  121 
Interlocutory  judgment  in  default  of  pleading,  163 

UNSOUND  MIND,  PERSONS  OF.    See  Lunatics. 

VACATION, 

regulations  as  to,  20 

sittings  in,  20 

hours  durin?  which  of&ces  open  in,  266 

power  of  judge  of  appeal  in,  33 

long,  time  in,  not  to  be  reckoned  unless  ordered,  245 

judge,  power  of,  249 

number  and  dates,  264 

judges,  appointment  and  duties  of,  266 

judges,  sittings  of,  266 

judges,  orders  of,  how  yaried,  266 

attetidonce  of  master  for  taxation  in,  263 

business  in,  267 

VENDITIONI  EXPONAS, 

writ  of,  preserved,  214 
form  of  praecipe  for  writ,  381 

VENDOR  AND  PURCHASER  ACT, 
time  for  appeal  under,  253,  257 

VENUE, 

local,  abolished,  185 
provisions  in  lieu  of,  185 

WAGES, 

in  action  against  foreign  vessel,  105 
not  liable  to  attachment,  218 

WARDS,  ^,  ^.  .  .       _^ 

applications  in  relation  to,  assigned  to  Chancery  Division,  2o 
interlocutory  appeals,  to  be  set  down  in  separate  list,  268 

WARRANT  OP  ARREST.    See  Admibaltt  Action. 
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« 

WINDING  UP.    iSe«  aUo  Company. 

of  companies,  rules  of  bankruptcy  to  prevail,  69 

execution  for  more  than  602.,  60 

judge  may  transfer  pending  actions  to  himself,  230 

security  for  costs  by  Company  in,  243 

time  for  appeal  in,  263 

time  for  appeal  against  order  for,  263 

appeal  from  order  for  security  for  costs,  267 

WITNESSES, 

compelling  attendance  of,  before  referee,  195 

compelling  attendance  for  cross-examination  on  affidavit,  200 

subpoenaed  on  appeal,  by  leave,  262 

form  of  praecipe  for  commisssion  to  examine,  386 

form  of  writ  of  commission  to  examine,  408 

form  of  order  for  examinatioii  of,  before  arbitrator,  423 

form  of  order  for  examination  of,  and  production,  423 

form  of  commission  to  examine,  426 

form  of  order  for  examination  of,  before  trial,  430 

form  of  order  for  issue  of  commission  to  examine,  431 

WBIT  IN  AID,  214.    Bee  Execution. 

WEIT  OF  ASSISTANCE, 
superseded,  226 

WEIT  OF  ATTACHMENT.    See  Attachment. 
WEIT  OF  DELIVEEY.    Bee  Delivbbt  of  Chattblb 

WEIT  OF  DISTBINGAS.    Bee  also  Charging  Oedbbb. 
not  be  issued  under  6th  Yict.  c.  6,  s.  6,  222 
service  of  affidavit  and  notice  filed  of  charging  order  to  have  effect 

of,  223 
form  of,  against  ex-sheriff,  400 

WEIT  OF  INQUIEY, 

as  to  amount  of  damages,  121 
form  of  praecipe  for,  383 
form  o^  406 

WEIT  OF  EXECUTION.    Bee  Execution. 
form  of  notice  of  renewal  of,  309 

WEIT  OF  INJUNCTION, 
abolished,  234 

WEIT  OF  NE  EXEAT, 

interlocutory  appeal,  to  bo  set  down  in  separate  list,  266 

WEIT  OF  POSSESSION, 

in  lieu  of  writ  of  possession  and  ejectment,  226 

form  of,  397 

affidavit  in  support  of,  226 

WEIT  OF  EEVIVOE, 
hpw  replaced,  227 

WEIT  OF  SEQUESTEATION.    Bee  SequesteaTion* 

WEIT  OF  SUMMONS, 
date  and  teste,  98 
form  of,  97 
to  be  marked  with  name  of  Judge  or  Division,  24 
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Vrsm  OF  SUMMONS— c<m^mM€rf. 
preparatioa  of,  108 
to  be  sealed,  104 
signed  oory,  to  be  filed  and  entered,  104 

AomsiLTY  AoTioir  in  retn. 
service  of  writ,  112 

AMElTDMBlfT, 

of  writ,  169 

where  statement  of  daim  amended,  99 

where  defendant  added,  133 

COVCUBBBVT, 

when  issued,  106 
renewal  of,  108 

IVPOSSBMBNT.    See  FoBMS :  title  \\bit  of  Summobs. 
on  writ,  97 
prolixity  of,  costs,  97 
forms  of,  99,  285-297 
before  issue,  98 
contents  of,  98-100 
amendment  o^  98,  99 

where  one  party  sues  on  behalf  of  several  in  same  interest,  129 
for  account,  100 
in  Probate  actions,  99 
parties  in  representative  capacity,  99 
m  district  registry.    See  Dibtbict  Begistbt. 

Indobsbment  07  Addbess, 
of  solicitor  and  plaintiff,  101 
for  service,  101 
ofa^ent,  101 
of  plaintiff  in  person,  101 
for  service  out  of  district  registry,  102 

Issue  of, 

in  Probate  actions,  104 

in  Admiralty,  106 

plaintiff  may  select  place,  102 

disclosure  of  authority  to  issue,  106 

Hbbbwal, 

where  statutes  of  limitetion  has  intervened,  106 

how  renewed,  107, 108 

evidence  of,  108 

form  of  order  for,  420 

where  original  writ  lost,  108 

extension  of  time  for,  245 

of  concurrent  writ,  108 

Sbbvice  of,  ..  ,,n 

date  of,  to  be  indorsed  upon  the  wnt,  IIJ 
not  required  when  solicitor  agrees  to  accept,  108 
personal,  how  made,  108 
on  added  defendant,  133 
out  of  jurisdiction,  97 

affidavit  in  support  of,  97 

on  foreigner,  98 
on  parties  added,  98 

Sebvice  ih  Special  Cabeb, 
on  husband  and  wife,  109 
on  infEUit,  109 

on  person  of  unsound  mind,  109 
on  partners,  109 
on  person  trading  as  a  firm,  110 
on  corporation,  hundred,  or  other  smular  bodies,  liu 
on  companies,  110 
recovery  of  land,  vacant  possession.  111 
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VTEIT  OP  SUMMONS— cow^iitwe^. 
Specially  Indossed, 

siening  judgment  on  default  of  appearance,  120 

where  Bcveral  defendants,  120 

leave  to  defend,  122 

leave  to  enter  final  judgment,  123 

leave  to  defend  by  one  of  several  defendants,  124 

with  notice  in  lieu  of  statement  of  claim  demurrable,  160 

removal  of  action  from  district  registry,  183 

Special  Indobsbmbvt, 
nature  of,  99, 100 

Substituted  Sbbvicb, 
how  made,  108, 109 

indorsement  of  date  on  writ,  does  not  apply  to,  112 
affidavit  in  support  o^  112 
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